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Oeneral  Principles  Ooveming  Use  of  Cross  BilL 

§  1015.  When  Croat  Bill  Necessary. 

The  proceedings  and  pleadings  thns  far  described  as  being  avail- 
able to  the  defendant  are  of  a  purely  defensive  character,  their  sole 
function  being  to  defeat  the  plaintiffs  case.  Situations  arise,  how- 
ever, in  which  it  is  good  policy  for  the  defendant  to  become  an  aggres- 
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8or,  as  a  counter  attack  sometimes  supplies  a  more  effectual  means  of 
disposing  of  an  assailant  than  the  ordinary  defensive  tactics.  When 
a  defendant  in  equity  wishes  to  adopt  this  mode  of  proceeding,  the 
demurrer,  plea,  or  answer  will  not  serve  his  purpose.  Those  forms  of 
pleading  are  shields,  not  weapons  of  ofEense.  This  is  especially  true 
of  the  answer.^  The  function  of  an  answer  is  to  make  a  defense  to 
the  case  made  in  the  bill.  A  defendant  by  means  of  an  answer  cannot 
become  a  plaintiff  and  seek  affirmative  relief,  either  against  the  plain- 
tiff or  his  own  co-defendants.* 

Accordingly,  in  such  emergency,  the  plaintiff  has  recourse  to  a 
cross  bill.  By  this  means  he  becomes  plaintiff  in  turn,  and  seeks 
relief  from  the  plaintiff  in  the  original  bill.  The  proceeding  by  cross 
bill  is  in  every  respect  analogous  to  the  proceeding  by  original  bill, 
the  relative  position  of  the  parties  being  changed  pro  hoc  vice.  The 
result  of  the  filing  of  a  cross  bill  is,  simply,  that  from  this  juncture 
the  suit  comprises  two  interrelated  and  consolidated  proceedings. 

§  1016.  Nature  of  Croai  Bill. 

A  cross  bill,  as  its  name  implies,  is  a  bill  brought  by  a  defendant 
against  the  plaintiff  in  the  same  suit,  or  against  the  plaintiff  and 
other  defendants  in  the  same  suit,  touching  the  matters  in  question 
in  the  original  bill.  A  bill  of  this  kind  is  usually  brought,  either 
(1)  to  obtain  a  necessary  discovery  of  facts,  or  (2)  to  bring  before  the 
court  new  matter  in  aid  of  the  defense  to  the  original  bill,  or  (3)  to 
obtain  full  relief  for  all  the  parties  to  the  matters  in  controversy,  or 
(4)  to  obtain  some  affirmative  relief  touching  the  matter  of  the  orig- 
inal bill.  A  cross  bill  that  seeks  no  discovery  or  relief,  and  makes  no 
defense  that  is  not  equally  available  by  way  of  answer  to  the  original 
bill,  is  unnecessary,  and  will  be  dismissed  on  motion  or  demurrer.' 

1.  A}fre8  V.  Carver  (1866)  17  How.  691,  16  L.  ed.  179:  In  this  case  Mr. 
Justice  Nelson  stated  the  nature  and  function  of  the  cross  bill  in  language 
often  quoted.  Said  he:  ''A  cross  bill  is  brought  by  a  defendant  in  a  suit 
against  the  plaintiff  in  the  same  suit,  or  against  other  defendants  in  the  same 
suit,  or  against  both,  touching  the  matters  in  question  in  the  original  bill.  It 
is  brought  either  to  obtain  a  discovery  of  facts,  in  aid  of  the  defense  to  the 
original  bill,  or  to  obtain  full  and  complete  relief  to  all  parties,  as  to  the  mat- 
ters charged  in  the  original  bill.     It  should  not  introduce  new  and  distinct 

1  "An  answer  is  a  shield,  not  a  weap-  >  Gibson,  Suits  in  Chan.  (2d  ed.) 
on."    Miller  r.  Rickey  (1906)   146  Fed.    §  726. 

674,  680. 

2  Chapman  r.  School  District  (1866) 
Fed.  Cas.  No.  2,607. 
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matterB  not  cmbrMed  in  the  original  hill,  afl  they  cannot  be  properly  examined 
in  that  suit^  but  constitute  the  subject-matter  of  an  original,  independent  suit. 
The  cross  bill  is  auxiliary  to  the  proceeding  in  the  original  Bnit>  and  a  dependency 
upon  if 

2.  SpHnfffkid  MiUimg  Co.  v.  Barnard  eto.  Mfg.  Co.  (C.  C.  A.;  1897)  26  €. 
C.  A.  389,  81  Ped.  261:  In  here  discussing  the  grounds  and  purpose  of  cross 
bills,  Sanborn,  Circuit  Judge,  said:  ''The  office  of  a  cross  bill  is  either  to 
warrant  the  grant  of  affirmatiye  relief  to  the  defendant  in  the  original  suit, 
to  obtain  a  discovery  in  aid  of  the  defense  in  that  suit,  to  enable  the  defendant 
to  interpoee  a  more  complete  defense  than  that  ^hich  he  could  present  by 
answer,  or  to  obtain  full  relief  to  all  parties,  and  a  oomj^te  determination 
of  all  oontroTcrsies  which  arise  out  of  the  matters  chaiged  in  the  original  bill. 
The  fact  that  the  cross  bill  fairly  tends  to  accomplish  either  of  these  purposes 
is  generally  a  sufficient  ground  for  its  interposition." 

3.  Blyth€  V.  Hinckley  (1897)  84  Fed.  228,  234:  Morrow,  Circuit  Judge,  here 
stated  as  follows  the  four  purposes  for  which  a  cross  bill  may  be  used:  "The 
object  of  »  cross  bill  is  either  (1)  to  bring  before  the  court  new  matter  in  aid 
of  the  defense  to  the  original  bill;  (2)  to  obtain  a  discovery  of  facts  from  the 
plaintiff  or  co-defendant  in  aid  of  the  defense  to  the  original  bill;  (3)  to  obtain 
some  affirmative  relief  as  to  the  matters  in  issue  in  the  original  bill;  or  (4)  to 
obtain  full  relief  for  all  parties,  and  a  complete  determination  of  all  controver- 
sies which  arise  out  of  the  matters  charged  in  Uie  original  bill.  The  cross  bill 
is  auxiliaiy  to  the  original  suit,  and  a  graft  and  dependency  upon  it."  « 

I  1017.  Cross  BiU  as  AnciUary  to  Ifain  Suit. 

The  character  of  a  cross  bill  as  an  ancillary  and  dependent  suit 
and  the  bearing  of  this  feature  of  the  cross  bill  on  the  question  of  the 
jurisdiction  of  the  court  are  elsewhere  considered  in  this  worL** 


§  1018.  Cross  Sill  f«  Purpose  of  DiaeoTery. 

'Of  the  four  occasions,  enumerated  above,  for  filing  a  cross  bill, 
there  are  two  that  arise  very  infrequently.  The  first  of  these  is  that 
which  contemplates  the  discovery  of  evidence  necessary  to  the  making 
of  a  proper  defense.  Discovery  in  aid  of  the  defense  to  the  original 
bill  is  practically  an  obsolete  equity,  so  far  as  cross  bills  are  con- 
cerned, or  at  least  it  can  rarely  be  necessary  or  desirable  to  file  a 
cross  bill  for  purposes  of  discovery  only.  Under  the  present  practice, 
the  power  of  the  court  to  compel  the  parties  to  give  testimony  at  the 
instance  of  their  adversary  is  so  complete,  and  so  freely  exercised, 
that  no  defendant  now  ever  resorts  to  the  cross  bill  merely  to  enforce 
the  giving  of  evidence  in  his  favor. 

4  See  Weathersbee  v,  American  ffkw-     aSn  f08f,  flimpter  ZXIXi»  |  BS^ 
hold  etc.  Ck>.  (1896)  77  ML  SSS^ 
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§  1018.  Croat  Bill  to  Bring  In  new  Katter. 

Another  occasion,  not  often  arising,  for  filing  a  cross  bill  is  that 
which  contemplates  bringing  before  the  court  new  matter  in  aid  of  the 
defense  to  the  original  bill;  but  this  sort  of  cross  bill  is  sometimes 
desirable.  Thus  it  will  occasionally  happen  that  after  a  cause  is  at 
issue  something  is  done^  or  some  transaction  is  had^  the  effect  of 
which  is  to  terminate  the  plaintiff's  right  to  recover.  For  instance, 
a  release  covering  the  right  of  action  may  be  executed  by  the  plaintiff 
to  the  defendant,  or  an  award  may  be  made  by  arbitrators,  or  payment 
and  satisfaction  may  be  made  by  the  defendant,  or  a  decree  as  to  the 
same  matters  may  be  entered  in  another  cause.  In  such  a  situation, 
the  defendant  cannot  usually  avail  himself  of  the  new  matter  by 
answer  alone,  and  hence  it  becomes  necessary  for  him  to  file  a  cross 
bill.^  Such  a  cross  bill  is  in  the  nature  of  a,  supplemental  bill ;  and 
it  is  apparently  the  only  purely  defensive  cross  bill  known  to  the  law, 
except  the  cross  bill  filed  for  purposes  of  discovery,  which|  as  was 
said  above,  is  practically  obsolete. 

§  lOSiO.  Affirmative  Belief  Obtainable  Only  on  Cross  Bill. 

The  two  chief  ends  of  the  cross  bill  are,  to  secure  affirmative  relief 
to  the  defendant  in  regard  to  the  matters  in  controversy,  and  to  obtain 
a  complete  determination,  among  all  the  parties,  of  all  the  elements 
of  dispute  involved  in  or  connected  with  the  suit.  In  deciding 
whether  it  is  desirable  or  necessary  to  resort  to  a  cross  bill  in  a  ^ven 
case,  the  practitioner  should  have  a  clear  perception  of  the  relief 
grantable  under  the  answer  and  cross  bill  respectively ;  for  the  cases 
are  very  numerous  where  the  courts  have  been  compelled  to  turn  the 
defendant  away,  though  his  claim  appeared  to  be  meritorious,  merely 
because  no  cross  bill  had  been  filed.  There  are  two  correlated  rules 
that  must  be  kept  well  in  mind  in  dealing  with  this  matter.  The  first 
is  that,  generally  speaking,  affirmative  relief  will  not  be  granted  upon 
an  answer.  In  an  answer,  a  defendant  can  pray  for  no  other  Telief 
than  to  be  dismissed  from  court  All  other  relief  must  be  sought 
by  cross  bill.^ 

The  other  rule — and  it  is  a  counterpart  and  necessary  corol- 
laiy  from  the  former — is  that  affirmative  relief  can,  generally 
speaking,  be  granted  in  favor  of  a  defendant  only  upon  a  cross 

<  Gibson,   Suits  in   Chan.    <2d  ed.)       7  Weathenbee  o.  Amerkssn  Freehold 
I  727.  etc  Ck>.  (ISM)  77  7«L  WL 
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bill.*     This  is  true  whether  the  person  against  whom  the  relief  is 
sought  is  the  plaintiff  or  a  co-defendant  in  the  original  bill.^ 

Washington  Railroad  v.  Bradley  (1809)  10  Wall.  290,  19  L.  ed.  894:  A  peti- 
tion "  bj  way  of  croes  bill "  was  put  in  by  one  of  several  defendants.  It  made 
no  one  defendant ;  nor  did  it  pray  for  prooess.  A  decree  entered  on  this  petition 
as  on  a  cross  bill  was  held  to  be  erroneous.  **  Without  the  aid  of  a  cross  bill 
the  court  was  not  authorized  to  decree  against  the  complainants  the  opposite 
of  the  relief  which  they  sought  by  their  bills."  The  court  observed  that  this 
was  not  such  an  error  as  was  waived  or  cured  by  failure  to  object  in  the 
court  below. 

In  a  suit  to  cancel  a  deed,  it  has  been  held  that  the  defendant  can- 
not, by  mere  answer,  procure  the  conveyance  to  be  carried  int6  effect 
by  the  court  without  the  aid  of  a  cross  bill.^^  The  converse  of  this 
proposition  is  also  true,  namely,  on  a  bill  to  carry  a  conveyance  into 
effect,  the  defendant  cannot  have  a  decree  of  cancellation  without  a 
cross  bill.*^ 

§  1021.  Eleotion  between  Croai  Bill  and  Original  Proceeding. 

One  who  is  entitled  to  file  a  cross  bill  in  a  particular  suit,  being  a 
proper  party  and  having  an  interest  to  be  protected  by  affirmative 
relief  in  his  favor,  should  seek  that  relief  by  cross  bill ;  and  the  court 
having  jurisdiction  of  the  original  suit  may  refuse  to  entertain  an 
original  bill  filed  in  that  court  to  get  the  same  relief.  The  idea  is 
that  the  whole  controversy  should  be  considered  and  detennined  in 
the  first  suit.^^  In  other  words,  one  who  can  file  a  cross  bill  ought 
to  file  a  cross  bill.  But  it  is  to  be  borne  in  mind  that  this  is  a  mere 
point  of  procedure,  relating  to  the  authority  and  discretion  of  the 
court  having  the  main  controversy  before  it.  Of  course  a  defendant 
who  fails  to  file  a  cross  bill  in  a  particular  suit  is  not  prejudiced,  in 
the  sense  that  the  decree  entered  in  that  suit  is  conclusive  against  his 
right  to  bring  a  future  suit  to  get  affirmative  relief,  for  this  he  is  cer- 
tainly entitled  to  do. 

§  1022.  Croai  Bill  Setting  Up  Defenses  Available  by  Answer. 

The  filing  of  a  cross  bill  contemplates  the  bringing  into  the  suit 
of  some  new  aspect  or  branch  of  the  controversy  between  the  parties, 

8  Wood  r.  CoUins    (C.  C.  A.;    1894)  loCnniochnn   v.   Christie    (1826)    11 

8  C.  C.  A.  522,  00  Fed.  139.  Wheat.  446,  0  L.  ed.  610. 

»  Smith  V,  Woolfolk  (1885)   115  U.  S.  n  Meissner  v.  Buek    (1880)    28  Fed. 

149,  29  L.  ed.  300;  Commercial  Bank  v.  101. 

Sandford  (1900)   103  Fed.  98.  i>  Sutherland  v.  Lake  Superior  Ship 


§§  1023,  1024]  CROSS  BILL.  621 

the  adjudication  of  which  is  appropriate  in  that  suit.  If  the  whole 
controversy  is  presented  by  the  bill  and  answer  there  is  no  need  for 
a  cross  bill ;  and  if  one  is  filed  under  such  conditions,  it  will  be  dis- 
missed on  demurrer.*^  A  cross  bill  that  seeks  no  discovery  and  sets 
up  no  defense  except  such  as  would  be  available  by  answer  is  bad,  and 
the  plaintiflF  in  the  original  bill  will  not  be  required  to  answer  it. 
The  cross  bill  must  contain  averments  sufficient  to  show  a  title  to  the 
affirmative  cross  relief  asked  for  or  some  equitable  relief.  So  far  as 
it  sets  up  purely  defensive  matter  it  is  objectionable.** 

Where  a  cross  bill,  so  called,  contains  only  defensive  matters  such 
as  would  be  available  in  an  answer,  it  is  not  absolutely  necessary  for 
the  plaintiff  to  demur.  The  pleading  may  be  treated  as  an  answer, 
or  as  part  of  the  answer ;  and  a  general  replication  will  include  it. 
But  out  of  precaution  it  is  well  to  demur,  in  order  to  make  it  clear  on 
the  record  that  such  matter  is  treated  as  part  of  the  answer.*** 

§  1023.  Answer  Setting  Up  Hatter  Appropriate  for  Croat  Bill. 

As  a  cross  bill  is  objectionable  when  it  contains  matters  of  defense 
only,  so  an  answer  is  bad  in  so  far  as  it  contains  matter  available  only 
by  way  of  cross  bill.  It  follows  that  if  an  answer  contains  matter 
that  is  irrelevant  for  defensive  purposes  and  that  would  be  available 
only  when  pleaded  by  way  of  cross  bill,  such  matter  may  be  stricken 
from  the  answer  on  exceptions  for  impertinence;  *•  but  the  decree 
should  *be  so  framed  as  to  be  without  prejudice  to  the  defendant's 
right  to  file  a  cross  bill. 

§  1024.  AmUgaoni  Answer  and  Cross  Bill. 

A  defensive  pleading  is  demurrable  for  uncertainty  where  one  can- 
not ascertain  from  its  statements  whether  it  is  intended  to  be  an 
answer  pure  and  simple  or  an  answer  and  cross  bill.  An  answer  calls 
for  a  replication  only,  while  a  cross  bill  requires  an  answer :  and  the 
plaintiff  is  entitled  to  know  what  step  is  required  of  him.  A  party  is 
not  allowed  to  give  his  pleading  two  inconsistent  characters.*^ 

Canal.    Railroad    &    Iron    Co.     (1874)  (1893)    100  Cal.  142,  148,  34  Pac.  637. 

Fed.  Cas.  No.   13,643.  1 5  Miller  r.  Rickey    (1906)    146  Fed. 

1)  Sunset    Tel.    etc.    Co.    V.    Bureka  -579. 

(1903)  122  Fed.  960.  i<  In    Armstrong    v.    Chemical    Nat. 

i«  Miller  v,  Rickey    (1906)    146.  Fed.  Bank   (1889)   37  Fed.  466,  a  motion  to 

577;    American    etc.    Co.    r.    Marquam  expunge  was  used. 

(1894)  62  Fed.  960.    See  Dickerman  r.  i?  Miller  v.  Rickey  (C.  C.  A.;  1906) 

Northern   Trust    Co.    ( 1897 )    80    Fed.  146  Fed,  679, 
458,  25  C.  C,  A.  649;  Mills  v.  Fletoher 
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§  low.  XeUef  Ontntable  on  AiiiW«r  witkont  Cnm  Bill. 

While  it  is  true  that  a  defendant  cannot,  in  general,  have  distinct 
affirmative  relief  except  by  filing  a  cross  bill,  yet  this  principle  must 
not  be  taken  too  literally.  There  are  situations  where  the  nature  of 
the  suit  itself  and  the  character  of  relief  sought  in  the  original  bill 
are  such  that  the  court  in  disposing  of  the  main  case  may  or  must,  in 
a  measure,  give  affirmative  relief  to  the  defendant.  The  court 
inclines  to  the  method  of  procedure  that  expedites  the  final  disposition 
of  the  cause  with  least  expense.^® 

Moran  v.  Hagerman  (C.  C.  A.;  1894)  12  C.  C.  A.  239,  64  Fed.  499:  In  a 
bill  to  impeftch  an  issue  of  bonds  the  bondholders  were  made  defendants.  They 
insisted  th»t  the  bonds  were  valid.  The  court  found  that  the  bonds  were  good, 
a  circumstance  that  would  ordinarily  have  made  it  proper  to  dismiss  the  bill. 
But  meanwhile  the  mortgaged  property  was  sold;  and,  upon  the  subsequent 
distribution  of  the  fund  by  the  court,  it  became  proper  for  the  defendants  to 
participate  in  the  proceeds.  This  was  permitted,  though  no  cross  bill  had  been 
filed.i9 

In  a  case  where  affirmative  relief  may  be  thus  granted  under  the 
answer  because  of  its  being  involved  with  the  proper  disposition  of 
the  main  suit,  the  defendant  may  yet  file  his  cross  bill  if  he  prefers. 
Of  course  where  both  parties  consent,  there  is  no  objection  to  the 
cross  bin  being  filed.*^ 

§  1028.  Suits  for  Acooimting:. 

In  suits  for  an  accounting,  a  cross  bill  is  not  necessary  to  entitle  a 
defendant  to.  a  decree  for  any  balance  found  due  to  him  when  the 
accounting  is  had.  The  suit  for  an  accounting  is  peculiar  in  that 
respect,  and  any  balance  due  the  defendant  may  be  pleaded  in  the 
answer  merely.^  ^  By  asking  for  an  accounting  the  plaintiff  submits 
the  matter  of  the  account  to  the  jurisdiction  of  the  court,  and  in 
effect  prays  for  a  decree  on  the  balance  in  whose  favor  soever  it  may 
be  found. 

§  1027.  Suits  for  Infringement  of  Patent. 

The  equity  practice  in  patent  cases  presents  a  situation  where  the 
defendant  can  substantially  obtain  affirmative  relief  without  filing 

18  Northern  Railroad  v.  Ogdensburg  so  Northern  R.  Co.  v.  Ogdensburg  et6. 
etc.  R.  Go.   (1883)   18  Fed.  815.  R.  Co.  (1884)  20  Fed.  347. 

19  For  other  illustrations  of  cases  21  Whittemore  v.  Patten  (18d7)  84 
where    affirmative    relief    is    grantable  Fed.  51. 

without  cross  bill,  see  post,  S  1334. 
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a  cross  bill.  Thus  it  is  held  that,  under  section  4918  R  S.,  a  defend- 
ant against  whom  a  suit  for  infringement  is  brought  can,  upon  answer 
only,  obtain  a  decree  declaring  the  invalidity  of  the  plaintiff's  patent 
and  the  validity  of  his  own.^^ 

§  1028.  ITecessity  for  CnMn  Bill  as  Affected  hf  Fkilnre  of  Ftaintiff  to 
Object. 

It  has  sometimes  been  snppoeed  that  affirmatire  relief  may  be 
granted  on  a  prayer  in  the  answer  alone,  where  no  objection  is  made ; 
in  other  words,  that  a  cross  bill  may  be  waived.^*  But  this  is  going 
too  far.  The  better  rule  is  that  if  no  cross  bill  is  filed,  the  relief 
granted  to  a  defendant  cannot  ordinarily  go  beyond  such  relief  as  is 
incident  to  the  proper  disposal  of  the  matters  contained  in  the  bill.^^ 

§  1029.  Disoretion  of  Appellate  Court  to  Dispense  with  Cross  Bill. 

The  appellate  courts  are  undoubtedly  loath  to  reverse  a  decree  that 
is  found  to  be  correct  in  point  of  merit,  when  the  only  objection  to  the 
form  of  the  proceedings  in  the  court  below  is  found  in  the  fact  that 
a  cross  bill  was  not  filed.  The  objection  is  a  technical  one,  and  it 
will  not  be  sustained  if  the  courts  can  evade  the  necessity  of  so  doing, 
without  clearly  violating  principle.  But  it  would  certainly  be  unsafe 
to  presume  on  this  leniency ;  and  the  cases  in  which  it  has  been  dis- 
played are  not  to  be  eomsidered  precedents.  They  merely  show  what 
the  appellate  courts  can  do  as  a  matter  of  discretion,  not  what  they 
certainly  concede  to  a  litigant  as  a  matter  of  right. 

1.  Wdlden  v.  Bodley  (1840)  14  Pet  150,  10  L.  ed.  308:  In  this  case  affirma- 
tive relief  was  in  effect  granted  to  the  defendant  without  requiring  a  cross  bill. 
Tile  defendant  was  ^e  owner  of  both  the  legal  and  equitable  title  to  land,  but 
he  was  hmg  obatmeted  in  realizing  his  righto.  An  injunction  bill  was  filed 
flfpaioit  ^am  seeking  to  impede  his  getting  possession  under  a  judgment  at  law. 
In  his  answer  the  defendant  asked  for  a  dissolution  of  the  injunction  and  a 
dismissal  of  the  bill.  New  and  unexpected  delays  occurred  pending  the  appeal 
from  the  circuit  court,  which  delays  were  Incident  to  the  termination  of  a 
lease  and  to  the  death  of  some  of  the  parties  defendant.  The  situation  appealed 
strongly  to  the  supreme  court,  and  after  substantial  affirmance  in  regard  to  the 
dfisohitioa  of  the  fnjmetkMi,  the  cause  was  remanded  with  instractions  that 
the  circuit  court  should  take  proper  affirmatiye  steps  in  order  to  ptit  defendant 
in  possession  and  that  an  accounting  might  be  had  in  regard  to  improvements 

ta  Electrical  Aoeomulator  Co.  v,  '4  Kelson  9.  Lowndes  Co.  (C.  C.  A.; 
Brusli  Electric  Co.  (1890)  44  Fed.  602.       1899)  36  C.  C.  A.  419,  9S  led.  S9&. 

M  Bock  9.  Justice  Mining  Co.  (1893) 
08  Fed.  827. 
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and  waste  as  between  the  plaintiff  and  the  defendant.  It  will  be  noted  that 
in  this  case  the  plaintiff  in  his  bill  had  asked  for  an  accounting  as  to  valuable 
improvements,  in  the  event  the  title  should  be  decreed  to  be  in  the  defendant. 

2.  Bradford  v.  Union  Bank  (1861)  13  How.  67,  U  L.  ed.  50:  A  bill  was 
filed  for  the  specific  perfonnanoe  at  a  contract  for  a  sale  of  laud.  The  court 
found  the  contract  to  be  unconscionable  and  refused  to  enforce  it  according 
to  the  terms  of  the  bill.  But  it  appeared  from  the  answer  and  proof  that  it 
ought  to  be  enforced  according  to  other  terms  set  forth  in  the  answer  and 
established  by  the  proof,  the  defendant  having  indicated  a  willingness  to  have 
the  contract  so  carried  out.  In  effect  the  contract  was  reformed  and*  as  reformed, 
enforced,  ss 

3.  Cobum  17.  Cedar  Valley  Co.  (1891)  138  U.  S.  106,  34  L.  ed.  876:  In  a 
rather  complicated  piece  of  litigation  it  appeared  that  the  parties  had  made  a 
compromise  out  of  court.  The  defendant  insisted  that  this  compromise  included 
the  controversy  in  question,  but  the  plaintiff  insisted  that  it  did  not.  The 
defendant  filed  a  petition  setting  forth  the  compromise  and  prayed  that  it  be 
given  effect.  Ordinarily,  such  a  fact  should  be  made  to  appear  by  supplemental 
bill  or  by  cross  bill.  However,  the  supreme  court  sustained  an  order  of  the 
court  below  disposing  of  the  cause  on  the  petition  without  cross  bill.  The 
supreme  court  observed  on  the  fact  that  the  objection  for  want  of  a  cross  bill 
was  not  made  until  the  decision  below  was  rendered. 

4.  Kelsey  v.  Hobby  (1842)  16  Pet.  269,  10  L.  ed.  961:  In  this  case  a  release 
in  favor  of  the  defendant  was  given  effect  without  cross  bill.  It  had  been  filed 
in  the  suit  below,  and  had  been  made  the  basis  of  a  motion  to  dismiss.  The 
parties  took  proof  on  the  issue  of  duress  in  obtaining  it.  It  was  held  that 
the  want  of  a  formal  cross  bill  was  waived. 


Subject-Matter  of  Cross  BiU. 

§  1030.  CroM  Bill  Mnit  Be  Germane. 

Perhaps  the  most  important  question  connected  with  the  cross  bill 
is  that  which  concerns  its  subject-matter.  The  cross  bill  must,  so  it 
is  held,  be  germane  to  the  original  biU.  It  must  be  confined  to  the 
same  matters  as  the  original  bill,  and  it  cannot  introduce  a  new  con- 
troversy not  embraced  in  the  original  bill.  A  cross  bill  is  primarily 
a  defense ;  and  being  so  considered,  it  is  confined  to  matters  in  liti- 
gation in  the  original  suit.  Without  this  restriction,  new  matters 
might  be  introduced  into  a  litigation,  by  cross  suits,  without  end.'* 

SB  There  is  a  broad  dictum  in  this  if  a  cross  bill  had  been  filed,  if  the  de- 
case  against  which  the  practitioner  fendant  submits  in  his  answer  to  a  per- 
should  be  warned.  The  court  observed  formance  of  the  real  agreement  between 
that,  by  the  former  practice,  the  bill  the  parties.  The  answer  is  viewed  in 
would  have  been  dismissed,  but  that  the  light  of  a  cross  bill,  and  becomes  the 
"the  more  modem  course  of  proceeding  foundation  for  a  proper  decree  by  the 
is  to  dispense  with  the  cross  bill  and  court." 

make  the  same  decree  upon  the  answer       2«Galatian   r.   Erwin    (1823)    Hopk, 
to  the  original  bill  that  would  be  made,Ch.  48,  affirmed  (1826)  8  Cow.  861, 
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§  1081.  Xoit  Hot  Kake  Xnltifarioiu  Issue. 

A  cross  bill  is  bad  that  goes  beyond  the  original  bill  and  states  a 
cause  of  action  foreign  to  the  primary  dispute.^^  It  may  be  stated, 
generally,  that  no  matter  is  proper  for  a  cross  bill  that  would  make 
the  original  bill  multifarious,  if  incorporated  in  the  latter;  and  this 
may  be  deemed  a  test  of  the  propriety  of  the  matter  in  the  cross  bilL*® 

§  1088.  niustrations  of  Oermane  Issnes  Proper  for  Cross  Bill. 

Where  a  bill  is  filed  to  relieve  the  plaintiff's  property  of  a  lien, 
mortgage,  or  other  charge  on  the  ground  of  its  invalidity,  a  proceed- 
ing by  cross  bill  to.  enforce  such  lien,  mortgage,  or  charge  in  the 
event  it  should  be  foimd  valid,  is  clearly  germane  to  the  scope  and 
purpose  of  the  original  bill,  and  is  highly  proper. 

1.  Railroad  Companies  v.  Chamberlain  (1867)  6  Wall.  748,  18  L.  ed.  860: 
A  bill  was  filed  to  set  aside  a  judgment.  One  of  the  defendants,  owner  of  the 
judgment,  filed  a  cross  bill,  praying  that  the  judgment  might  be  decreed  to 
be  a  valid  lien,  and  as  such  enforced,  and  that  the  property  might  be  sold  to 

j  satisfy  it^    It  was  held  that  the  relief  prayed  in  the  cross  bill  should  be  granted. 

I  2.  Chicago,  Milwaukee,  etc.  R.  Co.  v.  Third  Nat.  Bank  (1890)   134  U.  S.  276, 

33  L.  ed.  900:  The  bank  obtained  a  judgment  lien  on  the  plaintiff's  properly, 
and  was  proceeding  to  advertise  it  for  sale.  The  plaintiff  thereupon  filed  a  bill 
to  restrain  the  sale.  The  bank  filed  a  cross  bill  and  prayed  that  its  judgment 
might  be  declared  a  valid  equitable  lien  and  incumbrance  on  the  property,  that 
a  receiver  might  be  appointed,  and  that  the  property  might  be  sold,  and  for 
general  relief.  It  was  objected  tKat  the  cross  bill  was  not  germane,  but  the 
contention  was  dismissed.  ''  Where  in  a  court  of  equity  an  apparent  legal  burden 
on  property  is  challenged,  the  court  has  jurisdiction  of  a  cross  bill  to  enforce 
by  its  own  procedure  such  burden.  The  court  which  denies  legal  remedies  may 
enforce  equitable  remedies  for  the  same  debt;  and  an  application  for  the  latter 
is  not  foreign  to  a  bill  for  the  former." 

3.  North  British,  etc.  Ins.  Co.  v.  Lathrop  (C.  G.  A.;  1895)  17  0.  C.  A.  175, 
70  Fed.  429:  After  a  fire  loss  the  insurance  company  procured  an  appraisement, 
but  it  afterwards  filed  a  bill  to  vacate  the  award  on  the  ground  that  the  same 
had  been  procured  by  fraud.  The  bill  also  sought  a  permanent  injunction 
against  any  suit  at  law  on  the  policy,  on  the  ground  of  false  statements  made 
by  the  assured  in  regard  to  the  extent  of  the  loss.  The  defendant  filed  a  cross 
bill  to  enforce  the  policy,  showing  that  on  account  of  the  restraining  order 
issued  in  this  suit,  she  had  been  precluded  from  suing  at  law  until  the  time 
limitation  fixed  by  the  policy  had  passed.  The  cross  bill  was  held  to  be  necessary 
and  proper,  in  order  to  procure  a  complete  determination  of  the  controversy. 

Conversely,  when  an  original  suit  is  brought  to  establish  and  fore- 
close a  lien  on  the  property  of  the  defendant,  he  may  properly  exhibit 

s 7  Johnson  etc.  Signal  Co.  v.  Union  28  Gibson,  Suits  in  Chan.  (2d  ed.) 
Switch  etc.  Co.   (1890)   43  Fed.  331.  I  737. 

Eq.  Prac.  Vol.  II.— 40. 
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a  cross  bill  in  that  suit  for  the  avoidance  of  the  Hen,  and  for  the  can- 
cellation and  discharge  of  the  record  of  it,  which  clouds  hb  title. 

Springfield  Milling  Co.  v,  Barnard  etc.  Mfg.  Co.  (C.  C.  A.;  1897)  26  C.  C.  A. 
380,  81  Fed.  261:  The  plaintiff,  having  filed  a  mechanics'  lien  for  materials 
furnished,  sought  by  bill  to  enforce  the  lien  against  defendant's  property.  The 
allegation  of  the  existence  of  the  lien  and  the  prayer  for  its  foreclosure  con- 
stituted the  only  ground  for  relief  stated  in  the  bill.  The  defendant,  by  cross 
bill,  alleged  that  tlie  defendant^  by  reason  of  breach  of  the  oontract  and  the 
n^ligent  and  unskilful  performance  of  it,  had  damaged  the  defendant,  cross 
plaintiff,  In  a  larger  sum  than  the  lien  sued  upon,  wherefore  the  cross  plaintiff 
alleged  thai  the  lien  did  not  exist,  and  prayed  that  the  samt  right  be  decreed 
not  to  be  an  iaoumbranoe  on  the  property  and  that  the  record  of  the  lien  might 
be  extinguished.    It  was  held  that  the  cross  bill  was  germane  and  proper. 

§  1033.  Cross  Bill  ICay  Introdnce  ITew  Facts. 

The  case  next  noted  furnishes  an  instructive  illustration  of  the 
use  of  the  cross  bill.  The  mere  fact  that  a  cross  bill,  as  in  this  case, 
alleges  new  and  additional  facts,  not  set  forth  in  the  original  bill,  does 
not  make  the  subject-matter  of  the  cross  bill  less  germane  to  that  of 
the  original  bill.  It  is  not  the  introduction  of  new  facts  Uiat  makes 
the  cross  bill  objectionable,  but  the  making  of  a  foreign  or  multifari- 
ous issue. 

Kingsbury  v.  Buckner  (1890)  134  U.  S.  650,  676,  33  L.  ed.  1047,  1057,  10  Sup. 
Ct.  638:  The  original  bill  asserted  ownership  of  property  held  by  the  plaintiff's 
father  at  the  time  of  his  death.  Part  of  this  property  consisted  of  land  acquired 
by  the  father  under  a  deed,  which  was  set  forth  in  the  bill  as  the  source  of  the 
father's  title  and  as  the  foundation  of  the  plaintiff's  claim.  A  cross  bill  was 
filed  by  one  of  the  defendants  relying  on  the  same  deed  and  asking  that  a  certain 
trust  created  by  the  deed  should  be  declared  and  established.  The  cross  bill  was 
held  to  be  germane  to  the  original  bill. 


§  1034.  Scope  of  Cross  Bill  in  Complioated 

In  large  and  complicated  litigation  the  desirability  of  determining 
the  details  of  the  controversy  in  all  its  aspects  in  one  suit  is  rightly 
given  much  weight  Here  the  court  will  allow  issues  to  be  brought 
in  by  cross  bill  which  in  a  narrow  view  might  be  considered  not  ger- 
mane to  the  original  bill,  and  which,  under  other  conditions,  would  be 
held  to  supply  matter  for  an  original  suit  only.  This  is  particularly 
true  in  railroad  foreclosures. 

Morgan's  Louisiana,  etc.  Steamship  Co.  v,  Texas  Central  R.  Co.   (1890)    137 
U.  S.  171,  34  L.  ed.  625:     The  plaintiff  company  filed  a  bill  to  enforce  notes 
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gh>«n  b^^  •  imilnMut  for  advances  of  m«iiey  needed  for  opeimUng  ezpensea.  The 
notes  were  secured  by  aa  equitable  pledge  of  some  bonds  issued  by  tke  railroad. 
These  bonds  were  seenred  by  a  mortgage  on  the  road.  Another  railroad  eenpany 
had  also  made  advances  to  the  prineipal  defendant;  and  this  company  was  itself 
indebted  to  tlM  plainMff,  and  had  sanctioned  the  transaction  by  which  the  equita- 
ble pledg*  in  favor  of  the  plaintiff  had  been  created.  The  trustee  tinder  the 
mortgage  was  made  a  defendant  and,  as  representing  all  bondholders^  filed  a 
cross  bill,  by  permission,  seeking  a  foreclosure  and  asserting  that  the  claim  of 
the  plaintiff,  if  valid,  was  inferior.  It  was  insisted  for  the  plaintiff  that  the 
cross  bill  was  not  germane,  and  thai  it  was,  in  effect,  an  original  ImIL  But  the 
supreme  court  held  that  it  was  a  good  cross  bill.  "  It  may  be,''  said  the  eourt, 
'*  that  so  far  as  it  sought  the  further  aid  of  the  court  beyond  the  purposes  of 
defense  to  the  original  bill,  it  was  not  a  pure  cross  bill,  but  that  is  immaterial.'^ 
The  snbjeetmaiter  was  the  same  and  a  complete  determination  of  the  matters 
already  in  litigation  could  not  have  been  obtained  except  throii^h  a  cross  bill. 
The  fact  that  different  relief  was  prayed  from  that  prayed  in  the  original  bill 
did  not  affect  its  character  as  a  cross  bill. 

§  1035.  State  Statute  as  Affecting  Bight  to  Maintain  Cross  Bill. 

A  state  law  may  sometimes  have  to  be  considered  in  determining 
the  qnestion  whether  the  subject-matter  of  a  cross  bill  is  germane  to 
the  original  bill.  Just  as  state  statutes  may  create  and  determine 
rights  enforceable  by  bill,  so  may  they  determine  the  extent  of  the 
rights  capable  of  being  asserted  in  a  cross  bill  as  germane  to  the 
main  suit.^* 

§  1086.  Multifarions  Issnes  Hot  Proper  for  Cross  Bill. 

The  following  cases  supply  illustrations  of  situations  where  the 
matter  of  the  cross  bill  has  been  held  not  to  be  germane  to  the  subject* 
matter  of  the  original  bill.^^ 

1.  Oalatian  v.  ErvAn  (1823)  Hopk.  Ch.  (N.  Y.)  48:  The  original  suit  was 
brought  for  the  purpose  of  foreclosing  two  mortgages.  By  cross  bill  one  of  the 
defendants  sought  to  impeach  for  fraud  the  title  of  the  mortgagor,  not  only  to  the 

29  Remer  v,  McKay    (1889)    38  Fed.  was  clearly  germane  to  the  matter  of 

164.  the  original  bill.    Yet  it  was  held  that 

>•  Chattanooga  Med.  Co.  v,  Thedford  the  eroee  bill  was  not  properly  filed. 

(1893)  58  Fed.  347,  seems  to  have  been  The   trouble   with    the   cross   bill   in 

wrongly  decided.    A  bill  was  there  filed  this  case  was  not  that  it  was  based  on 

to  enjoin  the  use  of  a  trade  name,  in  matter  improper  for  a  cross  bill,  but 

connection    with    the    sale    of    a    pro-  that  the  defendant  had  no  good  ground 

prietary  medicine.    The  defendant  hied  on  which  to  support  it  as  a  matter  of 

a  cross  bill  sei^dng  to  enjoin  the  plain-  faet  and  equity.    See  Chattanooga  Med. 

tiff  from  using  the  same  name  in  con-  Co.  r.  Thedford    (C.   C.  A.;   1894)    14 

nection  with  Us  medicines.    The  rights  C.  C.  A.  101,  06  Fed.  544,  reversing  the 

of  both  parties  in  this  oontrorersy  were  case,  on  the  merits,  as  determined  in 

governed  by  a  contract  between  plain-  (1891)  49  Fed«  949  and  (1893)  68  Fed, 

tiff  and  defendant,  and  the  cross  bill  347« 
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mori^gaged  premises,  but  to  the  other  lands.  It  was  held  that  as  a  defense  to  the 
original  suit  the  cross  bill  was  entirely  proper,  but  that  it  could  not  introduce 
a  distinct  suit  relative  to  the  other  lands,  or  become  the  foundation  of  a  decree 
concerning  matters  not  embraced  in  the  original  suit;  and  that  no  decree  beyond 
the  subjects  of  controversy  in  the  original  suit  could  be  made  in  the  cause. 

2.  Rubber  Co,  v.  Goodyear  (1869)  9  Wall.  807,  19  L.  ed.  687:  A  cross  bill 
in  a  suit  for  the  infringement  of  a  patent  was  held  not  to  be  germane  which 
sought  to  set  off  a  prior  judgment  against  such  danuiges  as  the  plaintiff  might 
recover. 

3.  Stonemetsf  Printers'  Co,  v.  Broum  Folding,  etc.  Co,  (1891)  46  Fed.  851: 
Where  a  bill  is  filed  for  the  infringement  of  a  patent,  a  cross  bill  setting  up 
the  infringement  by  the  plaintiff  of  another  patent  belonging  to  the  defendant 
will  be  dismissed  because  not  germane. 

4.  Stuart  v.  Harden  (C.  C.  A.;  1896)  18  C.  C.  A.  618,  72  Fed.  402,  affirmed 
(1898)  169  U.  S.  1,  42  L.  ed.  639:  A  bill  was  filed  by  a  receiver  of  a  national 
bank  against  a  former  stockholder  who  had  transferred  his  stock  to  escape  indi- 
vidual liability.  The  transferee  was  also  named  as  a  defendant,  and  by  cross 
bill  this  defendant  sought  to  have  the  transfer  avoided  as  to  him  on  the  ground 
that  the  transfer  had  been  induced  by  fraudulent  representations  on  the  part 
of  the  former  stockholder,  his  co-defendant.  Cross  plaintiff  also  sought  to 
recover  the  damages  thereby  incurred  from  said  co-defendant.  It  was  held  that 
the  cross  bill  could  not  be  maintained.  The  liability  of  the  former  stockholder 
to  his  transferee  was  not  germane  to  the  liability  of  either  to  the  bank. 

A  cross  bill  introducing  new  matter  foreign  to  the  subject-matter 
of  the  original  bill  is  not  helped  by  the  circumstance  that  the  plain- 
tiff in  the  bill  is  a  citizen  of  another  state  and  therefore  cannot  be 
sued  by  the  defendant  in  an  independent  action  except  in  a  different 
forum  from  that  in  which  the  original  bill  is  filed.' ^  The  court  can- 
not on  considerations  of  convenience  depart  from  the  settled  rule  of 
law. 


§  1037.  Dismissal  of  Hon-germane  Cross  Bill  on  Demurrer. 

If  a  cross  bill  is  not  germane  to  the  original  bill,  it  will  usually  be 
dismissed  on  timely  demurrer.  The  circumstance  that  the  cross  bill 
embraces  new  issues  makes  it,  to  that  extent,  an  original  bill;  and 
there  cannot,  so  it  is  said,  be  two  original  bills  in  the  same  case.'* 

The  actual  practice,  however,  is  not  so  strict  as  the  foregoing  state 
iiiont  would  seem  to  indicate.  Between  the  situation  where  a  cross 
bill  will  clearly  be  entertained  because  of  the  close  connection  of  it^ 

•^1  Stonemetz  Printers'  Co.  v.  Brown  ant  and  the  defendants  over  the  subject 

Folding-Mach.  Ck>.    (1891)   46  Fed.  851.  matter  of  the  original  bill.    If  it  does 

3  2  In    Stuart   r.   Hayden    (1895)    18  so^  it  becomes  an  original  bill,  and  must 

C.    C.    A.    618,   72    Fed.    402,    410,    the  be   dismissed,  because  there  cannot  be 

court  observed :     "  It  may  not  interpose  two  original  bills  in  the  same  case," 
new  controversies  between  the  complain- 
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subject-matter  with  that  of  the  original  bill  and  the  situation  where 
it  will  clearly  not  be  entertained  because  of  the  remoteness  of  that 
connection,  there  is  a  considerable  margin  where  considerations  of 
mere  convenience  must  be  allowed  to  control.  Original  bills  between 
the  same  parties  and  concerned  with  kindred  matters  are  often  con- 
solidated and  heard  together,  even  though  they  are  not  connected  as 
bill  and  cross  bill;  and  there  is  no  reason  why  it  should  not  be 
tolerated  sometimes  to  entertain  suits  as  bill  and  cross  bill,  though 
the  subject-matter  of  the  purported  cross  bill  is  not  wholly  germane 
to  the  original  bill.  Undoubtedly  this  is  permissible  under  certain 
conditions,  but  a  point  of  some  importance  is  that  such  a  purported 
cross  bill  must  be  considered  and  treated  as  an  original  bill.  A  pur- 
ported cross  bill  that  is  not  entirely  germane  is  really  a  cross  bill 
in  the  nature  of  an  original  bill. 

§  1038.  CroM  Bill  and  Cross  Bill  in  Hatore  of  Original  BUI. 

Advertence  to  the  distinction  between  the  true  cross  bill  and  the 
cross  bill  in  the  nature  of  an  original  bill  goes  far  to  explain  much  of 
the  lack  of  harmony  in  judicial  discussions  of  the  subject  of  cross 
biUs;  and  recognition  of  the  distinct  status  of  the  cross  bill  in  the 
nature  of  an  original  bill  will  go  far  to  relieve  the  topic  with  which 
we  are  now  dealing  of  some  real  difficulties.  Before  a  bill  can  be 
considered  a  true  cross  bill  certain  technical  conditions  must  be  ful- 
filled. It  must  be  concerned  with  the  same  subject-matter  as  the 
original  bill,  and  it  must  be  between  the  parties  to  the  original  suit 
and  none  others.** 

The  cross  bill  in  the  nature  of  an  original  bill  is  not  restricted  to 
these  bounds.  In  such  a  bill,  a  new  party  may  be  brought  in  and 
matters  may  be  litigated  that  are  not  exactly  germane  to  the  cause 
stated  in  the  original  bill.  The  only  limit  here  is  that  which  the 
judicial  discretion  of  the  court  sees  fit  to  interpose ;  and,  of  course, 
this  liberality  of  practice  is  only  indulged  where  there  is  some  proper 
end  to  be  subserved  by  allowing  such  a  proceeding.  In  a  word,  the 
court  ought  not  to  entertain  a  cross  bill  in  the  nature  of  an  original 

ss  Indeed,  from  the  older  authorities,  be  a  true  cross  bill.  The  idea  that  a 
St  appears  that  a  bill  could  not  be  con-  cross  bill  cannot  be  a  "pure  cross  bill  " 
sidered  a  pure  cross  bill  unless  it  was  unless  it  is  filed  for  defensive  purposes 
confined  exclusively  to  purposes  of  de-  only — and  this  means  for  purposes  of 
fense,  as  for  instance  where  it  sought  discovery — is  very  persistent  in  the  de- 
discoveiy  in  aid  of  the  defense.  This  cisions  of  the  supreme  court.  See  Bow- 
idea  is,  or  ouffht  to  be  considered,  obso-  ker  v.  U.  S.  (1902)  186  U.  S.  141,  40 
leie;  and  it  Is  now  recognized  that  a  L.  ed.  1093. 
bill  may  seek  affirmative  relief  and  yet 
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bill  unkss  the  exigency  pkinlj  calls  for  it.  After  a  suit  haa  been 
adjudicated  in  the  court  below  on  an  original  bill  and  purported  cross 
bill,  the  supreme  court  will  not  reverse,  where  the  only  objection  to 
the  proceedings  is  that  the  purported  cross  bill  was  not  a  pure  cross 
bilL  A  proper  decree  on  Ihe  merits  having  been  entered,  it  is  a  matter 
of  indifference  whether  the  purported  cross  bill  be  regarded  as  a  pure 
cross  bill,  as  an  original  bill  in  the  nature  of  a  cross  bill^  or  as  an 
origiiial  bill.^^ 


§  IMS.  Itmetioe  on  Cxon  Bill  im  NatiM  of  Original 

The  practice  to  be  pursued  in  r^rd  to  a  purported  cross  hill  that 
is  really  an  original  bill  or  a  cross  bill  in  the  nature  of  an  original 
bill  must  conform  to  the  practice  followed  in  connection  with  original 
bills.  For  instance,  substituted  service  cannot  be  permitted  upon  a 
cross  bill  in  the  nature  of  an  original  bill.  So,  in  regard  to  matters 
of  jurisdiction,  the  cause  presented  by  the  cross  bill  in  the  nature  of 
an  original  bill  must  be  treated  as  an  independent,  not  an  ancillary, 
proceeding.  Thus,  if  jurisdiction  in  the  original  bill  is  dependent  on 
diversity  of  citizenship,  and  the  requisite  diveruty  exists  as  regards 
the  parties  to  the  original  bill,  then  a  gcaiuine  cross  bill  can  be  main- 
tained even  though  ikU  diversity  of  citizenship  does  not  exi^t  as 
between  the  parties  to  the  cross  bill ;  but  a  cross  bill  in  the  nature  of 
an  original  bill  cannot  be  maintained  unless  the  requisite  diversity 
of  citizenship  exists  as  between  all  the  parties  to  tiie  eross  bilL  In 
other  words,  the  conditions  necessary  to  tiie  maintenance  «f  an  origi- 
nal bill  must  here  be  fulfilled.^" 

§  1040.  Ckraume  Cross  Bill  Heed  Hot  :State  Oanse  i>f  Equitable  €og- 
nuBttoo. 

Is  it  necessary  that  a  cross  bill  should  set  forth  a  cause  of  equitable 
cognizance  ?  Stated  in  another  way  the  question  is,  can  a  cross  bill  be 
demurred  to  when  it  appears  that  the  cross  plaintiff  has  an  adequate 
remedy  at  law  in  regard  to  the  matter  of  the  cross  bill  ?  This  problem 
will  be  found  easy  to  solve,  if  it  is  borne  in  mind  that  the  cross  bill 

t4  Sm  Mofigsn'B  Loaiafcim  «te.  fitasm-  dBaomiiuittd  Ji  eran  bin  m  ao  objee- 

Bhip  Co.  V.  Texas  Central  Ry.  Ca  (IStO)  tioii  to  eatertainiDg  it  as  an  originai 

137  U.  S.  171,  201,  34  L.  ed.  026,  036.  procMdiag  where  the  ooart  has  the  re- 

SB  Bank  of  WaaUngtsn  «.  Arkansas  qvistte  junsdiotion  aad  a  good  title  to 

(1667)  20  How.  630, 16  L.  cd.  993 ;  Cross  the  relief  prayed   is  shown.     Lavw  v. 

a.  De  Valle   (1963)    1  WaH.  5,  17  L.  Constmiers' Brewiag  Co.  (iiOl)  IM  Fed. 

ed.  616.  436. 

The  circumstance  that  a  pleading  is 
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ifl  not  an  entire  suit  but  only  a  part  of  an  entire  auit.  The  matter  of 
the  bill  and  the  matter  of  the  cross  bill  together  constitute  one  single 
cause*  Hence  in  considering  whether  the  defendant  can  maintain 
a  cross  bill  on  matter  that  constitutes  a  ground  of  action  at  law,  the 
relation  of  that  matter  to  the  equitable  cause  shown  in  the  original 
bill  must  be  considered.  It  is  a  well-established  rule  that  if  an 
original  bill  shows  sufficient  matter  of  equitable  cognizance  to  cause 
the  jurisdiction  of  the  court  once  to  attach,  the  court  may  in  the  same 
cause  proceed  to  consider  and  determine  all  legal  matters  that  are 
properly  incidental  to  the  complete  determination  of  the  case.  The 
same  principle  is  applicable  in  regard  to  the  cross  bill.  If  the  relief 
sought  in  the  cross  bill  is  proper  to  the  complete  determination  of  the 
controversy,  the  cross  bill  will  be  entertained,  notwithstanding  the 
cross  plaintiff  might  have  a  remedy  at  law.  The  defendant  may  rely 
on  matters  purely  legal,  provided  they  are  connected  with  the  matters 
of  the  bill.  The  jurisdiction  of  the  court  to  give  relief  cm  matters  of 
l^al  cognizance  stated  in  the  cross  bill  rests  upon  and  is  supported  by 
the  jurisdiction  in  the  main  cause.  By  bringing  the  original  suit, 
the  plaintiff  is  precluded  from  interposing  an  objection  to  a  cross  bill, 
properly  filed  tlierein,  to  the  effect  that  another  court  properly  has 
jurisdiction  of  the  issue  involved  in  the  cross  bilL** 

Weathertbee  v.  American  Freehold  etc,  Co.  (1806)  77  Fed.  52^:  BiU  to  fore- 
close a  mortgage.  The  defendant  set  up  usurj  a»  a  defense  and,  by  way  of 
cross  biU,  claimed  a  statutory  penalty  of  double  interest.  On  demurrer  to  the 
cross  bill  it  was  insisted  that  the  demand  in  question  was  of  a  purely  legal 
nature  and  extraneous  to  the  subject-matter  of  the  bill.  But  it  was  held  that 
the  cross  bill  would  Ue.  The  reooverability  of  the  penalty  depended  on  the  same 
testimony  as  the  defense  of  usury,  and  the  controversy  over  the  penalty  was 
directly  connected  with  the  matter  of  the  original  bill.  Besides,  "when  equity 
takes  jurisdiction  it  proceeds  to  administer  full  relief  in  every  particular,  and 
to  close  the  whole  litigation." 

§  1041.  Cross  9111  in  Nature  of  Original  Bill  Must  State  Cause  of  Equi- 
tably Cognizance. 

The  rule  that  the  plaintiiS  in  the  cross  bill  need  not  show  an  inde- 
pendent ground  of  equity  to  support  the  jurisdiction  of  the  court 
applies  only  to  those  cases  where  the  matter  of  the  cross  bill  is  strictly 
germane  to  that  of  the  original  bill,  that  is,  where  the  relief  sought 
in  the  cross  bill  is  necessary  to  a  complete  determination  of  the  liti- 
gation, or  is  intimately  connected  with  the  cause  of  action  stated  in 

t«  Brandon  Wg.  Co.  v.  Prime  (1878)  14  Blatchf.  371,  Fed.  Gas.  No.  1^10. 
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the  original  bilL  It  does  not  apply  where  the  cross  bill  is  addressed 
to  the  obtaining  of  affirmative  relief  on  a  cause  of  action  discon- 
nected with  that  set  forth  in  the  original  bill.^^  In  so  far  as  a  cross 
bill  departs  from  the  main  controversy  it  becomes  an  original  bill, 
and  can  be  supported  only  upon  such  grounds  as  will  support  an 
original  bill.  In  other  words,  a  cross  bill  in  the  nature  of  an  original 
bill  cannot  be  maintained  without  a  showing  that  the  cause  stated  in 
such  cross  bill  is  one  of  equitable  cognizance. 

Lauts!  V.  Oordon  (1886)  28  Fed.  264:  A  bill  was  filed  to  restrain  the  defendant 
from  violating  the  covenants  of  an  agreement  whereby  the  defendant  bound 
himself  to  use  certain  apparatus  in  his  manufactory.  A  cross  biU  was  filed 
alleging  that  the  agreement  in  question  had  been  obtained  by  fraudulent  mis- 
representations and  that  the  cross  plaintift'  had  been  damaged  by  using  tlie 
apparatus  in  question.  As  a  consequence,  the  cross  plaintiff  sought  to  recover 
the  damage  caused  to  him  by  using  the  apparatus.  It  was  held  that  the  cross 
bill  could  not  be  maintained.  The  cross  action  here  was  one  for  deceit,  and 
was  considered  not  to  be  germane  to  the  cause  stated  in  the  bill  though  it 
arose  out  of  the  same  transaction.  The  court  admitted  that  if  the  cross  bill 
had  sought  to  recover  damages  for  a  breach,  on  the  part  of  plaintiff,  of  the 
same  covenants,  or  if  it  had  sought  a  cancellation  of  the  covenants,  it  could 
have  been  maintained.  So  far  as  the  matter  stated  in  the  cross  bill  tended 
merely  to  nullify  the  agreement,  it  was  available  in  defense  by  answer;  and  in 
this  aspect  the  cross  bill  was  unnecessary. 

§  1042.  Cross  Plaintiff  Hot  Bestricted  to  Eqnitable  Belief. 

A  dictum  appears  in  a  number  of  the  decisions  to  the  effect  that 
every  cross  bill  is  an  original  bill  in  so  far  as  it  seeks  affirmative 
relief.  Hence  it  is  supposed  that  when  a  defendant  seeks  affirmative 
relief  by  cross  bill,  he  is  limited  to  equitable  relief.*®  This  view 
appears  to  us  to  be  erroneous.  It  has  its  roots  in  the  old  notion  that 
a  bill  is  never  a  pure  cross  bill  except  when  it  is  brought  for  purposes 
of  defense  only.  That  notion  was  current  when  cross  bills  filed  for 
purposes  of  discovery  were  common.  It  is  needless  to  say  that  this 
idea  does  not  comport  with  modern  practice.  We  think  that  a  cross 
plaintiff  may  have  affirmative  relief  upon  matters  of  a  purely  legal 
nature  wherever  the  legal  cause  of  action  is  plainly  connected  with  the 
matters  of  equitable  cognizance  stated  in  the  original  bill.  For 
instance,  if  a  plaintiff  files  a  bill  to  set  aside  covenants,  or  to  impeach 

«7Lautz  r.  Gordon  (1886)  28  Fed.  etc.  Mfg.  Co.  (C.  C.  A.;  1897)  26  C.  C. 
264 ;  Weathersbee  v,  American  Freehold  A.  389,  81  Fed.  261 ;  Jackson  r.  Simmons 
etc.  Co.   (1896)   77  Fed.  524.  (1900)    39  C.  C.  A.  514,  98  Fed.  768, 

88  Springfield  Milling  Co.  v.  Bamard773. 
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a  contract,  for  fraud,  the  defendant  can,  bv  cross  bill,  recover  dam- 
ages for  a  breach  of  the  same  covenants  or  contract  by  the  plaintiff.'^ 

Parties  to  Cross  Bill, 

§  1043.  Cross  Bill  as  between  Co-Defendants. 

The  primary  notion  underlying  the  right  to  file  a  cross  bill  is  that 
thereby  the  defendant  may  make  a  more  complete  defense  and 
obtain  such  relief,  in  respect  to  the  same  subject-matter,  against  the 
{>iaintiff  as  he  may  be  entitled  to.  A  cross  bill  implies,  ex  vi  termiii- 
orum,  a  bill  brought  by  the  defendant  against  the  plaintiff.  Still, 
the  cross  bill  is  not  exclusively  limited  to  the  obtaining  of  counter 
relief  against  the  plaintiff.  It  may  be  brought  by  a  defendant  against 
the  plaintiff  in  the  same  suit  or  against  a  co-defendant  or  against 
both.'*^ 

§  1044.  When  Such  Bill  Maintainable. 

There  is  reason  to  suspect  that  the  right  to  file  a  cross  bill  against 
a  co-defendant  is  not  as  broad  and  extensive  as  the  right  to  file  a  cross 
bill  against  the  plaintiff.  Before  a  cross  bill  can  be  filed  against  a 
co-defendant  it  should  appear  that  the  filing  of  such  cross  bill,  if 
not  absolutely  necessary  to  the  determination  of  the  main  suit,  is  at 
least  highly  appropriate  and  desirable  as  a  means  of  settling  the  main 
controversy.  A  court  may  well  hesitate  about  letting  one  defendant 
bring  into  the  suit  a  controversy  with  a  co-defendant  which,  while 
germane  to  the  main  cause,  is  yet  not  necessary  to  it.*^  If  the  courts 
were  too  liberal  in  this  respect  the  plaintiff  would  sometimes  be  sub- 
jected to  delay  and  made  liable  for  the  payment  of  costs  for  which 
he  ought  not  to  be  held  responsible. 

A  possible  future  controversy  between  two  co-defendants  cannot  be 
made  the  subject  of  a  cross  bill.^^ 

§  1048.  Plaintiff  in  Original  Bill  Must  Be  Joined  as  Defendant  in  Cross 
Bill. 

In  a  cross  bill  filed  by  one  defendant  for  relief  against  a 
co-defendant,  the  plaintiff  in  the  original  bill  must  be  named  as  a 

s*Latitz  r.  Gordon    (1886)    28  Fjed.  4 o  Book  v.  Justice  Min.  Co.  (1893)  58 

264.    Semhle,  on  a  bill  to  restrain  breach  Fed.  827,  831. 

of    oorenants   the    defendant   may,   by  ^i  See    Weaver    v.    Alter     (1878)     3 
cross  bill,  recover  damages  for  a  breach,  Woods  152,  Fed.  Gas.  No.  17,308;  Oreg- 
on part  of  plaintiff,  of  the  same  cove-  ory  v.  Pike  (1886)  29  Fed.  688. 
nanta,  though  the  cross  plaintiff  might  «>  Cross  v,  De  Valle   (1863)   1  Wall. 
sue  independently  at  law.  5,  17  L.  ed.  515;  Rubber  Co.  v.  Gk>odyear 
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defendant^^  Otherwise  it  would  stand  admitted  on  the  record  that 
the  cause  of  action  stated  in  the  cross  bill  is  one  in  which  the  plaintiff 
is  not  interested. 

§  1046.  Who  May  FUe  Cross  BilL 

A  cross  bill  can  be  filed  only  bj  one  who  is  named  as  a  party 
defendant  in  the  original  bill.'**  One  who  is  not  named  as  a  party 
defendajit  in  the  original  bill  and  who  is  not  made  such  by  an  amend- 
ment to  the  bill  cannot  file  a  cross  bill  The  fact  that  an  order  of 
court  may  have  been  passed,  on  his  own  petition  or  on  the  petition  of 
one  who  is  an  actual  defendant  in  the  suit,  allowing  him  to  be  made  a 
defendant  does  not  alter  the  case.  A  stranger  to  the  original  bill 
cannot  be  thus  brought  in  without  the  consent  of  the  plaintiff,  and 
without  an  amendment  of  the  bill,  such  as  would  lead  to  an  issue 
between  the  plaintiff  and  the  person  so  brought  in.  The  proper 
remedy  for  a  stranger  is  by  a  petition  pro  interesMe  sua  and  not  by  a 
cross  bilL  Accordingly  where  a  cross  bill  is  erroneously  filed  by  one 
who  is  not  named  as  a  defendant  in  the  original  bill,  the  pleading  may 
be  treated  as  a  petition  pro  interesse  swo,*^ 

The  rule  stated  in  the  preceding  paragraph,  that  none  but  those 
who  are  named  as  parties  defendant  in  the  original  bill  can  maintain 
a  cross  bill,  represents  an  extreme  view ;  and  there  is  authority  to  the 
effect  that,  under  certain  conditions,  the  court  may,  if  it  sees  fit,  per- 
mit a  stranger  to  come  in  and  file  a  cross  bill.  What  we  here  call  the 
extreme  view  is  based  on  an  emphatic  dictum  of  the  supreme  court, 
as  expressed  in  the  ease  cited  below.*® 

§  1047.  Exception  to  General  Bule. 

Accepting  that  doctrine  as  embodying  what  may  properly  be 
termed  the  general  rule,  it  nevertheless  appears  to  be  subject  to 
important  exceptions.  The  most  notable  one  is  presented  in  those 
situations  where  the  person  who  seeks  to  come  in  and  file  a  cross  bill  is 

<1869)  0  Wall.  807,  19  Fed.  587;  Gil-  ceding    and    qualifying    the    doetrine 

more  t).  Bort  (1905)  134  Fed.  658.  therein  enunciated. 

4 »  Gibson,  Suits  in  Chan.  (2d  cd.)   %       4  5  Gregory  v.  Pike   (C.  C.  A.;  1895) 

725.  15  C.  C.  A.  33,  67  Fed,  837.    It  was  so 

4  4  Bhtelds  V.  Barrow  (1854)  17  How.  treated  in  this  case,  but  the  party  was 

145,  15L.  ed.  162;  Thurston  v.  Big  Stove  taxed  with  costs  because   he  had   im- 

etc.  (1898)  86  Fed.  484;  Fidelity  Trust  properly  filed  a   cross  bill   instead  of 

etc.  Co.  V.  Mobile  St.  Ry.  Co.  (1893)  53  adopting  the  less  expensive  proceeding 

Fed.  852.     But  see  Gasquet  v.  Fidelity  by  petition. 

etc.  Co.  (C.  C.  A.;  1893)  6  C.  C  A.  253,       46  Shields  v.  Barrow  (1854)  17  How. 

57  Fed.  80,  reversing  the  ease  next  pre-  145,  15  L.  ed.  162.    See  post,  f  1049. 
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a  member  of  a  class  already  represented  in  the  cause.  Such  a  person, 
though  not  an  actual  party  to  the  original  litigation,  is  yet  considered 
a  quasi-party;  and  he  is  entitled  to  be  heard  in  every  case  where 
there  is  reason  to  believe  or  suspect  that  bis  interest  is  not  already 
properly  and  honestly  represented  in  the  litigation.  The  quasi-party 
can  come  in  on  petition  of  intervention  only,  or  the  court  may  allow 
him  to  intervene  and  file  a  cross  bill.  Thus,  in  a  suit  filed  by  a  bene- 
ficiary of  a  trust  to  secure  the  appointment  of  a  new  trustee  in  the 
place  of  a  deceased  trustee,  a  person  who  claimed  an  interest  in  the 
trust  fund  by  assignment  has  been  permitted  to  intervene  by  petition, 
in  order  to  establish  his  right  as  beneficiary,  and  also  to  file  a  cross 
bill  alleging  a  depletion  of  the  trust  fund  and  seeking  restitution.^^ 

1.  Qaaqitet  v.  Fidelity  Tru$t  etc.  Co.  (C.  G.  A.;  1893)  6  C.  C  A.  253,  57  Fed. 
80,  rwerHng  (1S93)  53  Fed.  850:  In  a  suit  &led  by  a  trust<^  to  foredoae  a 
Mortgage  and  to  settle  the  trust,  bondholders  secured  by  the  mortgage  were 
permitted  to  intervene  and  file  a  cross  bill  charging  that  the  trustee  had  mia- 
managed  the  trust  and  seeking  relief  in  respect  thereto*  Parties  in  the  position 
of  these  bondholders  are  regarded  as  quasi-parties  and  have  a  standing  in  eourt, 
although  they  be  not  named  as  defendants  in  the  bill.  The  principle  apparently 
extends  to  all  cases  where  the  principal  party  in  the  suit  represents  others  by 
class  or  otherwise.4S 

2.  Qoff  V,  Kelly  (1896)  74  Fed.  327:  A  suit  was  brought  to  determine  rights 
growing  out  of  an  assignment  for  the  benefit  of  creditors.  A  cross  bill  was 
filed  by  a  creditor  secured  by  the  trust,  though  he  was  not  made  a  party  in  the 
bill  but  came  in  on  his  own  petition.  The  court  disposed  of  the  cause  by  dis^ 
missing  both  the  bill  and  cross  biU  for  lack  of  jurisdiction;  but  in  r^^ard  to 
the  right  of  the  creditor  to  file  the  cross  bill,  it  was  said:  '^  Under  the  practice 
in  the  federal  courts  a  person  not  a  party  to  a  suit  must  ask,  usually  by  petition, 
to  be  made  a  party  thereto.  When  this  request  is  granted,  then  the  party 
intenrening  is  allowed  to  file  his  cross  bilL'' 

§  1048.  Imto  of  Court 

It  should  be  remembered  that  there  mnst  always  be  an  express  per- 
mission granted  by  the  court  for  the  filing  of  a  petiti<Hi  or  cross  bill 
by  one  who  is  not  a  formal  party  to  the  suit.  A  cross  bill  filed  by  a 
stockholder  in  foreclosure  proceedings  was  ignored  in  a  case  where  the 
court  granted  him  only  leave  to  answer.*® 

A  cross  bill  filed  by  a  person  who  is  neither  a  party  to  the  suit 
nor  admitted  as  a  defendant  will  be  stricken  from  the  filea.^^ 

47  Hogg  V.  Hoog  (1901)  107  Fed.  807.  cross  bill  setting  up  maladministratioB 

48  In  Thruston  v.  Big  Stone  etc.  Co.  on  the  part  of  the  trustee. 

(1S99)   86  Fed.  484,  Simonton,  Circuit  49  Bronson     v.    La    Crosse     R.     Co. 

Judge,  in  a  suit  to  foreclose  a  mort-  (1863)  2  Wall.  283,  17  L.  ed.  726. 

gage  filed  b;  a  trustee,  refused  to  allow  so  Putnam  v.  New  AUmbj   (U69)  4 

a  bondholder  to  interrene  and  file  a  Biss.  365,  Fed.  Gas.  No.  Ilj401. 
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§  1049.  Makiiig  Hew  Parties  by  Gross  Bill. 

As  a  cross  bill  can,  as  a  general  rule,  be  filed  only  by  one  who  is  a 
party  to  the  original  bill,  so  likewise,  as  a  general  rule,  none  others 
can  be  made  defendants  to  the  cross  bill  except  those  who  are  already 
parties  to  the  suit.  As  new  parties  are  not  permitted  to  come  in  as 
plaintiffs,  so  new  parties  cannot  be  lugged  in  as  defendants. 

1.  Shields  v,  Barroic  (1854)  17  How.  145,  15  L.  ed.  162:  An  effort  had  been 
made  to  bring  in,  by  cross  bill,  a  new  party  defendant.  The  citizenship  of  this 
party  was  such  that  the  jurisdiction  of  the  court  would  have  been  defeated  if 
he  had  been  made  a  party  to  the  original  suit.  In  refusing  to  sanction  this 
proceeding,  Mr.  Justice  Curtis  said :  "  New  parties  cannot  be  introduced  by  a 
cross  bill.  If  the  plaintiff  desires  to  make  them  new  parties,  he  amends  his  bill 
and  makes  them.  If  the  interest  of  a  defendant  requires  their  presence,  he  takes 
the  objection  of  nonjoinder,  and  the  complainant  is  forced  to  amend  or  to  have 
his  bill  dismissed.  If,  at  the  hearing,  the  court  finds  that  an  indispensable  party 
is  not  on  the  record,  it  refuses  to  proceed.  These  remedies  cover  the  whole  subject, 
and  a  cross  bill  to  make  new  parties  is  not  only  improper  and  irregular,  but 
wholly  unnecessary."  6i 

2.  Cobb  V.  Baxter  (1873)  1  Tenn.  Ch.  405:  The  learned  chancellor,  the  Hon. 
William  F.  CkK>per,  had  occasion  to  consider  here  the  question  whether  new  parties 
can  be  named  as  defendants  in  a  cross  bill.  He  first  pointed  out  that  the  cross 
bill  is  a  dependency  on  the  original  suit,  constituting  but  one  cause  with  it;  that 
the  cross  bill  must  be  confined  to  the  subject-matter  of  the  original  bill;  and  that 
it  cannot  introduce  new  and  distinct  matter  not  therein  embraced.  The  reason 
for  this  is  that,  without  some  such  restriction,  new  matters  might  be  introduced 
into  the  litigation  without  end.  On  consideration  it  will  be  seen  that  the  rule 
which  denies  the  right  to  bring  in  a  new  subject-matter  by  cross  bill  necessarily 
leads  to  the  further  rule  which  prohibits  the  making  of  new  parties;  for  if  no 
new  matter  of  controversy  is  brought  in,  new  parties  are  not  usually  needed. 
Assuming  then  that  the  general  rule  is  against  the  making  of  new  parties  by 
cro83  bill,  the  learned  judge  proceeded  to  inquire  whether  an  exception  might  be 
safely  made,  so  as  to  admit  the  making  of  new  parties  defendant  in  the  special 
case  where  the  subject-matter  of  the  cross  bill  is  strictly  confined  to  the  subject- 
matter  of  the  original  bill,  but  where  nevertheless  it  seems  desirable  to  bring 
before  the  court  new  parties  having  an  interest  in  the  controversy.  On  this 
point  he  reached  a  conclusion  in  conformity  with  the  doctrine  prevailing  in  the 
federal  courts.  Said  he:  "Upon  reflection,  it  will  be  found  that  the  exception 
exposes  us  to  the  danger  which  the  rule  was  intended  to  obviate.  *  Without  tliis 
restriction,'  says  Chancellor  Sandford,  'new  matters  might  be  introduced  into  a 
litigation  by  cross  suit  without  end.'  If  you  bring  new  parties  into  the  suit  upon 
new  equities  between  them  and  the  original  defendants,  even  if  these  equities 
be  confined  to  the  subject-matter  of  the  original  bill,  you  open  the  door  to  litigation 
by  cross  suit  without  end,  as  effectually,  though  not  as  invariably,  as  if  the  new 
equities  were  about  a  new  subject-matter.     For,  the  new  parties  might  have  a 

BiSee  observation  of  Lurton,  Circuit  Judge,  in  Toler  v.  East  Tennessee  etc 
Ry.  Co.  (1894)   e7  Fed.  168,  173. 
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right  to  reeist  the  equity  of  the  cross  bill,  although  touching  the  subject-matter  of 
the  original  suit,  precisely  as  they  might  have  such  right  in  regard  to  new  matter. 
And  in  order  to  make  their  defense  effective  it  might  be  necessary  for  them  to  ask 
for  a  discovery  from  the  complainants  in  the  cross  bill,  or  for  positive  relief, 
which  can  only  be  had  by  a  cross  bill.  And  so  we  might  have  a  second  cross 
suit  about  the  same  matter,  and  so  on  without  end."  In  concluding  he  obser\'ed 
that  if,  in  any  case,  the  modes  of  procedure  suggested  in  Shields  v,  Barrow  should 
prove  inadequate  to  protect  the  defendant,  such  defendant  should  always  resort 
to  an  original  bill. 

For  purposes  of  discovery,  an  officer  of  a  corporation  may  be  joined 
as  a  defendant  in  a  cross  bill  filed  against  his  corporation,  though 
such  officer  is  not  named  as  a  party  to  the  original  bill.^^ 

§  1060.  Diyersity  of  Practice. 

The  general  rule  stated  in  Shields  v,  Barrow,  prohibiting  the  mak- 
ing of  new  parties  by  cross  bill,  has  been  commonly  accepted  in  the 
federal  courts,  though  the  judicial  expressions  are  not  altogether  har- 
nionious.'^  It  may  be  observed  that  the  rule  of  practice  thus  observed 
in  the  federal  courts  in  regard  to  this  matter  is  in  conformity  with  the 
practice  of  some  of  the  state  courts  ;'*  but  the  view  more  generally 
prevailing  in  the  state  jurisdictions  is  that  new  parties  can  be  brought 
in  as  defendants  to  a  cross  bill,  if  their  presence  seems  to  be  necessary 
to  a  proper  determination  of  the  matters  involved  in  the  cross  bill, 
or^if  the  cross  bill  seeks  appropriate  affirmative  relief  and  the  new 
parties  are  necessary  to  the  granting  of  such  relief.*'^ 

1  Hogg,  Equity  Procedure,  |  198:  This  writer  expresses  the  doctrine  commonly 
accepted  in  the  state  courts  as  follows:  ''Where  a  cross  bill  is  filed  as  a  mere 
defense  to  the  original  bill,  persons  not  parties  to  the  original  bill  cannot  be  made 
parties  to  the  cross  bill;  but  if  the  cross  bill  seeks  affirmative  relief,  and  shows 

B2McComb    V,    Chicago    etc.    R.    Co.       6 &  Coster  v.  Bank  (1853)  24  Ala.  37; 

(1881)  7  Fed.  426.  Jones  t\  Smith  (1852)  14  111.  229;  Hurd 

»3Thruston    v.    Big    Stone    etc.    Co.  r.  Case  (1803)  32  III.  45;  Scott  r.  Mill i- 

(1898)   86  Fed.  484;  Lavis  i?.  Consum-  ken    (1871)    60    III.    108;    Fletcher    r. 

ers'  Brewing  Co.   (1901)   106  Fed.  435;  Holmes    (1865)    25   Ind.   458;    Curd   r. 

Bunel  V.   O'Day    (1903)    125  Fed.   303,  Lewis    (1833)    1    Dana   351;    Sharp    r. 

319;   Newton  r.  Gage,   (1907)    155  Fed.  Pike   (1844)  5  B.  Mon.  155;  Pollard  r. 

598.  Con/ra,  Brandon  Mfg.  Co.  t7.  Prime  Wellford    (1897)    99  Tenn.  120;   Hilde- 

(1878)    14  Blatchf.  371,  Fed.  Cas.  No.  brand  r.  Beasley   (1872)   7  Heisk.  121; 

1,810;  Ulman  v.  laeger  (1907)  155  Fed.  Stockard  r.  Pinkard   (1845)   6  Humph. 

1016.  121;  Blodgett  f.  Hobart   (1846)   18  Vt. 

54  Shaw  r.  Millsaps   (1874)   50  Miss.  414;  Kanawha  Lodge  r.  Swann   (1892) 

380;  Wright  v,  Frank   (1883)  61  Miss.  37  W.  Va.  176;  Martin  v.  Kester  (1901) 

32;  Oswald  r.  Givens  (1832)   Rich.  Eq.  49  W.  Va.  647. 
Cas.  326;    Derbyshire  v.  Jones    (1896) 
94  Va.  140, 
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that  penoiiB  not  parties  to  the  orig:iiial  bill  are  necessary  parties  to  the  cross  bill, 
and  the  ends  of  justice  require  it,  such  persons  should  be  made  parties  to  the 
cross  bill."  i« 

§  1061s  Tudicial  Discretion  as  to  Bringing  In  New  Parties. 

In  point  of  theory  it  would  be  rational  to  hold  that  tbi»  matter, 
like  so  many  other  questions  of  equity  practice,  is  one  that  to  a  certain 
extent  is  within  the  discretion  of  the  court.  A  new  party  defendant 
certamly  ought  not  to  be  brought  in  by  cross  bill  if  the  result  would 
be  to  cause  undue  delay,'^  or  to  render  the  cause  objectionably  multi- 
farious. Nor  can  a  new  party  be  brought  in  by  cross  bill  whose 
presence  would  have  defeated  the  jurisdiction  of  the  court  if  he  had 
been  joined  as  a  party  in  the  original  bill.^®  But  there  is  reason  to 
believe  that  exceptional  situations  are  sometimes  presented  where 
new  parties  can  conveniently  be  made  by  cross  bill  without  violence  to 
any  sound  principle  of  practice;  and  when  such  a  situation  is  pre- 
sented, the  court  has,  we  submit,  ample  authority  to  permit  such  a 
party  to  be  joined.  When  a  new  party  is  made  by  cross  bill,  the 
plaintiff  in  the  original  bill  can  demur,  if  he  sees  fit,  and  the  court 
can  then  pass  upon  the  propriety  of  the  joining  of  the  new  party, 
just  as  it  passes  on  the  question  of  multifariousness  when  brought  up 
by  demurrer.  It  must  be  added  that  this  line  of  thought  is  not  in 
conformity  with  the  ideas  that  have  heretofore  prevailed  in  the  fed- 
eral courts;  but  the  whole  question  must  be  considered  to  be,  in  a 
measure,  still  open  in  these  courts.  The  circuit  courts  have  merely 
been  following  a  dictum  of  the  supreme  court,  and  the  last  authorita- 
tive word  is  yet  to  be  spoken  about  it 

As  a  concluding  suggestion  on  this  point  of  practice,  the  author 
may  be  permitted  to  suggest  that  a  cross  bill  bringing  in  a  new  party 
is  not,  technically  speaking,  a  true  cross  bill  at  all,  but  is  a  cross  bill 
in  the  nature  of  an  original  bill.  In  so  far  as  it  partakes  of  the 
nature  of  an  original  bill  it  is  not  subject  to  the  same  limitations  as 
the  technical  cross  bill.^^ 

5«  Approved     in     Ulman     i?.     laeger  new  parties  before  the  court,  but  they 

(1007)    155  Fed.   1017.  do   not   thereby  beooine   parties   to   the 

Judge  Gibson   states   the   rule   thus:  original  bill.     Xew  parties  cannot,  how- 

"A  cross  bill  may  be  filed  by  a  defend-  ever,  be  made  by  cro'^s  bill,  unless  they 

ant,  not  only  against   the   complainant  are  connected  with   the  original  matter 

or  against  the  complainant  and  one  or  in  litigation."     Suits  in  Clian.   (2d  ed.) 

more  of  the  defendants,  but  it  may  also  S  725. 

bring   in    new   parties   when   necessary  67  Qdom  r.  Owen  (1873)  2  Baxt.  446. 

for  the  complete  determination   of  the  6  8  Xewton   r.   Oaj?o    (1907)    155   Fed. 

matters  involved  in  the  original   suit;  5i)S.    This  is  the  point  actually  decided 

but  the  complainant  in  the  original  suit  in   Shields  r.   Barrow    (1854)    17    How. 

should  be  made  a  defendant  to  the  cross  145,  15  L.  ed.  162. 

bill  in  all  eases.    A  cross  bill  may  bring  6  9  See  ante,  §  1038, 
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FamuUittes  and  Incidents  of  Filing  Cross  Bill. 

§  106S.  Frame  of  Cross  Bill. 

The  cross  bill  should  be  drawn  with  the  same  care  and  precision  as 
an  original  bill,  and  it  shonld,  as  a  general  rule,  set  forth  the  ground 
of  cross  relief  with  the  same  particularity. 

It  has  been  held  that  a  cross  plaintiff,  charging  usury  with  respect 
to  securities  that  are  the  subject-matter  of  the  original  suit,  must,  if 
he  seeks  their  cancellation,  offer  to  do  equity  by  paying  what  is  legally 
due^  just  as  a  plaintiff  in  an  original  bill  would  do.  Similarly,  a 
cross  bill  seeking  to  quiet  cross  plaintiff's  title  must  contain  the  same 
allegations  as  regards  possession  that  would  be  necessary  in  an  original 
bill  filed  for  that  purpose.®^ 


§  1083.  Sedtali  of  Original  PleaJings  and  Proceedings. 

The  contents  of  the  cross  bill  should  consist  of  a  statement  of  so 
much  of  the  matter  of  the  original  bill  and  of  the  other  pleadings,  as 
well  as  of  the  subsequent  proceedings  thereon,  as  may  be  necessary 
to  show  what  right  or  defense  is  sought  to  be  brought  before  the 
court  for  adjudication.  If  this  is  done  and  a  proper  case  made  for 
cross  relief,  it  is  enough.  The  old  rule  stated  in  the  books,  to  the 
effect  that  the  cross  bill  should  be  quite  full  in  its  recitals  and  should 
set  out  the  original  pleadings  and  proceedings  fully,  had  its  origin  in 
a  period  when  the  cross  bill  could  be  filed  in  another  court  than  that 
in  which  the  original  suit  was  pending.  Under  that  system  the 
recitals  of  the  bill  were  necessarily  required  to  be  such  as  would  put 
the  court  in  full  possession  of  the  whole  case.  But  this  practice  not 
being  now  in  vogue,  that  rule  no  longer  maintains.®^ 

§  1064.  Cross  Bill  as  Distinct  Pleading. 

A  cross  bill  is  technically  distinct  from  the  answer,  and  the  two 
pleadings  are  to  be  kept  separate.  Even  when  they  are  filed  at  the 
same  time,  as  they  usually  are,  no  attempt  should  be  made  to  embody 
them  in  a  single  document  The  proper  practice  in  the  federal  courts 
is  to  keep  them  separate  and  distinct.  Each  should  have  its  own 
caption ;  but  both  may  be  filed  under  the  same  cover.®^ 

The  practice  prevailing  in  some  jurisdictions  whereby  an  answer 

<o  Jackson  v,  Simmons   (1900)   39  0.  (1004)    132   Fed.   195;    Ritchie   v.  Mc- 

C.  A.  514,  9S  Fed.  768.  Mullen  (1897)  79  Fed.  522,  25  C.  a  A. 

ciKeal  V,  Foster  (ISSS)  34  Fed.  496.  50. 
•s  United  Cigarette  etc.  Co.  r.  Wright 
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in  the  nature  of  a  cross  bill,  stating  grounds  for  affirmative  relief, 
may  be  treated  as  a  cross  bill  for  purposes  of  granting  that  relief,  is 
not  recognized  in  federal  practice.  The  distinct  matter  for  cross 
relief  must  be  separately  stated  and  formally  put  in  as  a  cross  bill.** 
Where  an  answer  and  cross  bill  are  combined  and  the  cross  bill 
aspect  of  the  pleading  is  not  insisted  on,  or  is  abandoned,  the  plead- 
ing is  properly  treated  merely  as  an  answer.** 

§  1055.  Contents  of  Cross  Bill. 

A  cross  bill  will,  as  a  general  rule,  be  found  to  be  properly  drawn 
if  it  shows  the  following  facts  in  terse  and  distinct  language:  (1) 
the  fact  and  the  date  of  the  filing  of  the  original  bill;  (2)  the  names 
of  the  parties  to  the  original  bill;  (3)  the  general  objects  and  prayer 
of  the  bill;  (4)  the  proceedings  in  the  cause  since  the  original  bill 
was  filed;  (5)  the  rights  of  the  party  exhibiting  the  cross  bill  that  are 
necessary  to  be  made  the  subject  of  cross  litigation;  or  the  defense 
that  is  to  be  relied  on,  if  the  cross  bill  is  filed  solely  for  defensive 
purposes.*' 

The  cross  bill  should  contain  a  prayer  for  process,  and  a  prayer  for 
the  necessary  relief  or  for  a  dismissal  of  the  suit,  according  as  the 
cross  bill  seeks  relief  or  seeks  to  interpose  a  defense.  The  rules  for- 
bidding the  introduction  of  scandalous  and  impertinent  matter  apply 
to  cross  bills  as  to  other  pleadings.  The  case  set  up  in  the  cross  bill 
must  be  consistent  with  the  defense  made  in  the  answer.** 

§  1056.  Cross  Bill  Hnst  Be  Consistent. 

A  cross  bill  like  an  original  bill  must  make  a  consistent  and  not  a 
self-contradictorv  case.  Thus  a  cross  bill  that  sets  forth  a  cause  of 
action  arising  out  of  a  fraudulent  sale  of  stock  to  the  cross  plaintiff 

«s  Ford   V.    Douglas    (1847)    6   How.  JJ.,  that  affirmative  relief  may  be  grant- 

143,  12  L.  ed.  89;  White  v.  Bower  (1891)  ed  to  a  defendant,  without  a  cross  bill, 

48  Fed.  186;  Chapin  v.  Walker  (1881)  on   an   answer    praying   for   affirmative 

6  Fed.  794 ;  Armstrong  ©.  Clhemical  Nat.  relief,   where   tlie   pleadings   have   been 

Bank    (1889)    37   Fed.  466;   Brande  v,  made  up  prior  to  removal  and  the  equity 

Gilchrist  (1883)   18  Fed.  465;  White  v,  practice  of  the  state  sanctions  such  a 

Bower  (1891)  48  Fed.  186.  pleading.     This  ruling  was  perhaps  not 

By   a   loose   form   of   pleading  some-  necessary   to   the   decision    in   the  case 

times  adopted  by  solicitors  and  simply  where  it  was  made.     City  of  Detroit  r. 

tolerated  by  the  courts,  the  cross  bill  Detroit   City   Ry.   Co.    (1893)    65   Fed. 

consists  merely  of  the  answer  with  an  569. 

added  prayer  for  affirmative  relief.    See  <«  Hoge  v,  Eaton  (1905)  135  Fed.  411. 

Meissner  t\  Buck    (1886)    28  Fed.  161.  <6  Gibson,  Suits  in  Chan.  (2d  ed.)   I 

Tina   \A   bad    practice.  732. 

In  removal  cases  it  has  been  ruled  in  <*  Gibson,  Suits  in  Chan.  (2d  ed.)   | 

the   circuit  court   by  Taft   avd   Swan,  732, 
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is  bad,  if  it  seeks  damages  for  the  deceit  and  also  a  rescission  of  the 
^le }  and  a  decree  has  been  held  to  be  erroneous  where  it  gave  dam- 
ages aa  to  part  of  the  cause  of  cross  action  and  granted  a  rescission  as 
to  the  other  part  A  person  who  is  defrauded  in  this  way  must  elect 
between  the  different  causes  of  action  in  deceit  and  for  rescission. 
A  cross  bill  that  confuses  them  is  inconsistent  and  should  be  dis- 


§  1057.  naintiir  Xnst  Be  Concerned  in  Controversy. 

A  cross  bill  involving  litigation  between  various  co-defendants,  in 
which  litigation  the  plaintiffs  in  the  original  suit  are  not  interested, 
is  demurrable.  Such  a  cross  bill  is  not  germane.**  A  partner  who 
has  been  joined  as  co-defendant  with  his  partner  in  a  creditors'  bill 
cannot  by  cross  bill  obtain  relief  against  such  partner  in  regard  to 
matters  that  exclusively  concern  their  mutual  relation  as  partners.*^ 

§  1058*  Court  Where  Cross  Suit  Xay  Be  Instituted. 

A  cross  bill  can  be  filed  only  in  the  court  where  the  original  bill 
is  depending.*®  In  England,  formerly,  a  cross  bill  could  be  filed  in 
another  court    This  practice  does  not  prevail  in  the  federal  courts.''^ 

§  10S9.  Wltea  Cross  BUI  to  Be  Filed. 

As  the  use  of  the  cross  bill  does  not  supersede  the  neoessily  for  an 
answer  and  as  the  duty  to  answer  the  original  bill  has  precedence  of 
the  right  to  file  a  cross  bill,''^^  it  naturally  results  that  the  answer 
should  be  put  in  before  the  cross  bill  is  filed,  or  at  least  contempo- 
raneously with  it  If  the  cross  bill  is  put  in  first  this  is  an  irregu- 
larity.***  The  usual  practice  is  to  file  the  two  pleadings  together. 
However,  if  the  defendant  sees  fit  to  delay  the  filing  of  the  cross  bill 
until  later,  he  is  free  to  do  so. 

The  filing  of  a  cross  bill,  when  the  step  is  timely  taken,  is  a  matter 
of  right,  and  not  of  mere  favor ;  but  if  the  defendant  delays  too  long, 
he  cannot  file  a  cross  bill  without  first  obtaining  leave  of  the  court. 
Just  what  juncture  in  the  proceedings  terminates  the  defendant's 

•7  Stuart  o.  Hayden  (C.  C.  A.;  1805)       f9  Ward  v.  Sebring  (1824)  4  Wash.  G. 
18  C.  G.  A.  618,  72  Fed.  402,  af/lrmed  C.  472,  Fed.  Gas.  No.  17,160. 
(18118)  lOa  U.  &  1,  42  L.  ed.  639.  71  Neal  «.  Foster  (1888)  34  Fed.  496. 

"Putnam  v.  New  Albany   (1869)  4       7S Equity  Rule  72. 
Biso.  366,  F^.  Gas.  No.  11,481;  Stuart      7Sa  Allen  v.  Allen   (1828)   Fed.  Gas. 
V.  Hayden  (G.  a  A.)  1895)  18  G.  G.  A.  No.  18,223. 
618,  79  Fad.  492. 

MVamMnon  ai  Levereti   (1887)   81 
Fed.  376. 

Eq.  Pnw,  Vol.  U.-41, 


r*-        •»  - 
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right  to  file  a  cross  bill  and  puts  him,  in  this  respect,  upon  the  grace 
of  the  court  has  not  been  determined.  It  is  reasonable  to  suppose  that 
the  filing  of  the  replication  to  the  answer  marks  the  point'' ^  The 
filing  of  the  replication  brings  the  cause  to  issue  and  makes  it  ready 
for  the  taking  of  proof.  To  file  a  cross  bill  after  that  time,  is  calcu- 
lated to  make  changes  in  the  course  or  amount  of  testimony ;  and  it  is 
reasonable  to  say  that  the  court  should  be  consulted  whenever  it 
becomes  desirable  to  file  a  cross  bill  after  that  stage  is  passed. 

By  a  local  rule  prevailing  in  one  of  the  circuits,  it  is  permissible 
for  the  defendant  to  file  a  cross  bill,  without  special  leave,  at  any 
time  before  the  taking  of  proof  begins.^* 

§  1060.  Discretion  of  Court  to  Allow  Cross  Bill  in  Later  Stages. 

There  is  no  fixed  time  or  stage  in  the  progress  of  a  suit  prior  to 
final  adjudication,  beyond  which  a  court  may  not,  in  its  discretion, 
permit  a  cross  bill  to  be  filed.  In  a  proper  case  a  cross  bill  may  be 
filed  at  any  time  before  the  final  hearing ;  and  even  at  the  final  hear- 
ing, if  the  court  finds  the  same  necessary  to  a  proper  and  complete 
determination  of  the  controversy,  it  will  give  the  defendant  permis- 
sion to  file  a  cross  bill ;  or  it  may,  of  its  own  accord,  direct  one  to  be 
filed.  Though  there  should  be  as  little  delay  as  possible  in  filing  cross 
bills,  yet  this  is  a  matter  entirely  within  the  discretion  of  the 
court ''^^  Permission  has  been  given  for  the  defendant  to  file  a  cross 
bill,  when  the  application  was  made  at  the  same  time  that  the  plain- 
tiff in  the  original  bill  asked  for  leave  to  take  a  voluntary  dis- 
missal.^® 

Leave  will  not  be  granted  to  file  a  cross  bill  where  the  document 
that  is  tendered  vith  the  application  contains  matter  not  appropriate 
for  a  cross  proceeding.''^ 

As  the  granting  of  leave  to  file  a  cross  bill  is  ordinarily  a  matter 
in  the  discretion  of  the  court,  the  appellate  court  will  not  reverse  an 
order  granting  or  refusing  such  leave.''® 

§  1061.  Cross  Bill  after  Publication  of  Testimony. 

It  used  to  be  the  rule  that  the  court  would  not  allow  a  cross  bill  to 
be  filed  after  the  publication  of  the  testimony.    The  reason  given  waa 

7SSee  JoBey  v.  Rogers  (1853)  13  6a.  tral  Transportation  Co.  (1891)  49  Fed. 

478.  261. 

74  No.  21   of  Rules  of  Circuit  Court       ??  Johnson  R.  S.  Co.  V.  Union  S.  &  S. 

for  N.  D.  California.  Co.  (1890)  43  Fed.  331. 

7 B  Morgan's  Co.  r.  Texas  Central  Ry.       7  8  Indiana  S.  R.  R.  Co.  v,  Liverpool, 

(1890)   137  r.  8.  171,  34  L.  ed.  625.  L.  ft  G.  Ins.  Co.  (1883)  ^Oft  U.  S.  168. 

T«  Pullman's  Palace  Car  Co.  t.  Cen-  87  L.  ed.  895, 
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that  the  filing  of  a  cross  bill  after  that  stage  would  lead  to  the  taking 
of  additional  proof,  a  thing  not  permitted  because  of  its  conducive- 
ness  to  perjury.  But  the  practice  on  which  "  this  artificial  super- 
structure of  caution  and  prevention  '^  was  raised  no  longer  exists. 
ThuSy  whereas  formerly  the  proof  was  secretly  taken  before  com- 
missioners or  examiners  on  written  interrogatories,  and  the  result 
was  kept  from  the  knowledge  both  of  the  parties  and  of  their  solici- 
tors until  publication,  now  the  testimony  is  usually  taken  orally 
before  an  examiner  and  in  the  presence  of  the  parties  and  their 
solicitors.  Under  this  state  of  affairs  it  has  become  customary,  even 
in  case  of  depositions  taken  on  interrogatories,  for  the  clerk  to  open 
them  and  permit  inspection  by  the  parties  as  soon  as  the  depositions 
are  returned  into  court  Hence,  any  rule  founded  on  the  idea  of 
secrecy  in  taking  of  proof  is  obsolete.  Accordingly,  it  has  been 
held  that  the  publication  of  the  testimony  no  longer  affords  any 
proper  criterion  for  limiting  the  time  for  filing  a  cross  billj^ 

§  1062.  Gross  Bill  after  Hearing  on  Herits. 

The  courts  generally  disapprove  of  the  filing  of  a  cross  bill  alter 
the  original  suit  has  been  heard  on  the  merits,  yet  it  is  discretionary 
even  at  this  stage.^^ 

The  circumstance  that  the  application  for  leave  to  file  a  cross  bill 
comes  very  late  as,  for  instance,  after  the  cause  has  been  heard  on 
the  proof  previously  taken,  will  be  conclusive  against  the  granting  of 
the  leave,  unless  special  reasons  are  shown.  This  is  particularly  true 
where  the  issue  tendered  by  the  cross  bill  would  necessitate  more 
proof.*^ 


§  1063.  leave  Should  Precede  Filing  of  Croii 

The  leave  to  file  a  cross  bill  should  be  obtained,  if  practicable, 
before  the  cross  bill  is  filed;  but  if  the  cross  bill  is  filed  before  leave 
is  obtained,  the  propriety  of  allowing  it  may  be  considered  by  the 

7»Neal  V.  Foster  (1888)  34  Fed.  496.  In  Bronson  v.  Railroad  Ck>.  (1862)  2 

Furthermore,  it  was  said  in  this  case.  Black,  524,  532,  17  L.  ed.  359,  360,  the 

that  the  fonner  rule,  denying  the  right  supreme  court  emphatically  said  that  it 

to  file  a  cross  bill  after  publication,  even  did  not  approve  of  the  practice  of  filing 

if  still  in  force,  should  not  be  applied  in  cross  bills  after  the  original  suit  has 

a  case  where  the  cross  bill  sets  up  mat-  been  heard  and  passed  on.    The  plain- 

ter  entirely  distinct  from  that  embodied  tiff  should  not  wait  imtil  the  pleadings 

in  the  issues  already  made;  for  the  new  are  perfected,  the  proof  taken,  and  the 

matter  would  be  supported  by  different  cause  heard. 

proof.  81  Rogers  v,  lUessner  (1887)  31  Fed, 

••Huff  V.  Bidwell  (C.  C.  A.|  1907)  m^ 
81  C,  C.  A,  48, 151  Fed.  569, 
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court  on  motion  to  strike  or  even  on  demurrer^  the  matter  being  m> 
entirely  one  of  discretion.®* 

§  1064.  Mode  of  ObjeetiBtr  to  Unrnttritoriou  Oron  Bill  Kled  bj  Imto. 

If  a  cross  bill,  put  in  under  general  leave,  shows  no  merits,  it  may 
be  demurred  to.  In  the  case  cited  below  a  cross  bill,  put  in  under  an 
order  of  court  granting  the  defendant  leave  to  file  a  cross  bill, 
appeared  to  contain  no  matter  other  than  such  as  was  properly  avail- 
able by  answer.  The  court  ordered  it  to  be  stricken  from  the  files, 
the  idea  being  that  the  filing  of  an  unmeritorious  cross  bill  is  an 
abuse  of  the  leave  to  file.®* 

§  106S.  Necessity  for  Service  of  Judicial  Proceis. 

The  service  of  process  is  necessary  to  bring  the  defendant  in  tbe 
cross  bill  properly  before  the  court.  At  first  blush  it  might  aeem  that 
the  court  could  safely  assume  jurisdiction  over  the  defendant  in  the 
cross  bill  (being  the  plaintiff  in  the  original  bill  or  a  oo^efendant 
therein)  on  the  ground  that  he  is  already  in  court  in  the  main  cause. 
But  this  idea  is  not  countenanced  for  the  very  good  reason  that  it 
would  lead  to  abuses.  A  person  against  whom  any  sort  of  judicial 
proceeding  is  set  going  has  a  right  to  V  \  informed  of  that  fact  by  the 
due  service  of  process,  and  the  court  cannot  exercise  its  judicial 
power  over  him  until  service  of  process  has  first  been  obtained.  This 
rule  applies  to  proceedings  by  cross  b^ll  as  well  as  to  proceedings  by 
original  bill.  For  instance,  the  defendant  in  a  cross  bill  cannot,  as 
a  general  rule,  be  brought  in  by  mere  publication.** 

§  1066.  Substituted  Service. 

The  rigid  enforcement  of  the  rule  here  stated  would  often  be  fatal 
to  the  right  of  the  defendant  to  maintain  a  cross  bill,  for  it  often 
happens  that  the  plaintiff  in  the  original  bill  resides  beyond  the  juris- 
diction of  the  court  or  for  some  other  reason  cannot  be  reached  by 
its  process.  It  would  certainly  be  highly  unjust  to  permit  a  plaintiff 
so  situated  to  proceed  with  the  main  litigation,  at  the  same  time 
being  safe  from  the  counter  attack  of  the  helpless  defendant. 
Accordingly  the  court  here  recognizes  the  principle  of  substituted 

8tNeal    f7,    Foster    (1888)    34    Fed,  Fed.  460  (1900)  176  U.  &  181,  44  L.  ed. 

496;  Brush  Electric  Ck>.  v.  Brush-Swan  423. 

etc.  Co,  (1890)  43  Fed,  701«  84  Webster  Loom  Co.  r.  Short  (1876) 

8S  Dlckerman  v.  Northern  Trust  C!o.  Fed,  Cas,  No.  17,343, 
(C.  C.  A.J   1897)    25  C.  0.  A.  549,  80 
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service;  and  upon  a  proper  Bhowing  allows  such  service  on  the 
solicitor  who  represents  the  absent  party  in  the  original  proceeding.^^ 
It  is  obvious  that  the  power  of  the  court  to  bring  in  the  defendant 
to  a  cross  bill  by  constructive  service  is  limited  to  true  cross  bills. 
If  a  bill,  though  called  a  cross  bill,  is  really  an  original  bill,  or  ts  a 
cross  bill  in  the  nature  of  an  original  bill^  constructive  service  cannot 
be  permitted. 

§  1067.  Answering  Cross  Bill. 

When  discovery  was  more  important  than  it  now  is,  there  was  a 
rule  to  the  effect  that  the  plaintiff  in  the  original  bill  could  not  be 
forced  to  answer  the  cross  bill  until  the  plaintiff  in  the  cross  bill  had 
answered  the  original  bilL  The  idea  was  that  possibly  the  plaintiff 
in  the  original  bill  might  need  the  discovery  sought  in  his  original  bill 
to  enable  him  to  make  a  proper  answer  and  defense  to  the  cross  bill. 
Equity  rule  72  gives  recognition  to  and  perpetuates  this  practice  in 
the  particular  case  where  the  cross  bill  is  filed  for  purposes  of  dis- 
covery only. 

Equity  Rule  72  (in  part) :  Where  tt  defendant  in  equity  files  a  trow  bill  folr 
diseovery  only  against  the  plaintiff  in  th«  Original  bill,  th^  defendant  to  the  orig- 
inal bUl  shall  flivt  answet  thereto  before  the  original  plaintiff  shall  be  oompeil- 
able  to  answer  the  cross  bill. 

§  1068.  Stay  of  Original  8nit  till  Cross  Suit  &eady  for  Hearing. 

When  a  cross  bill^is  filed  it  is  often  desirable  that  the  proceedings 
under  the  original  bill  should  be  delayed  until  the  pleadings  in  tht^ 
cross  suit  Are  brought  to  a  conclusion,  to  the  end  that  both  branches 
of  the  litigation  may  proceed  pari  passu  and  be  determined  at  the 
same  time.  The  court  will^  in  its  discretion,  make  all  proper  orders 
in  this  behalf;  but  the  mere  filing  of  the  cross  bill  does  not  of  itself 
have  the  effect  of  staying  the  proceedings  under  the  original  bill.^* 

Hearing  and  Disposition  of  Gross  Bill, 

§  1088.  Setting  for  Hearing. 

The  cross  bill  Is  a  part  and  dependency  of  the  main  suit,  and  is  so 
incorporated  with  it  that  if  either  the  bill  or  cross  bill  is  separately 

••Domi  V.  Clarke   (1834)   8  Pei  1,       ««  Williams  v.  Carle  <1856)  10  K.  J. 
6  L.  ecL  846;   Lowenstmn  v.  Olidewetl   Eq.  643:  Farmei^'  Loan  etc.  0<K  9.  Sejr- 
(1876)   Fed.  Cas.  No.  8,676;  Bekert  9.  mour  (1842)  9  Paige  638. 
Baueii    (1823)    Fed.   Oas.   No.   4,266; 
Ward  9k  Btbriag  (1624)  Fod.  Cas.  No. 
17,160. 


646  FEDERAL  EQUITY  WJiCSJCE.  £§|   1070-1072 

set  for  hearings  the  effect  is  to  set  the  whole  suit  for  hearing;  and 
on  appeal  the  appellate  court  will  examine  both  bill  and  cross  bill 
as  one  proceeding.®^ 


§  1070.  Adjudication  of  Cause  on  Cross 

The  principles  to  be  applied  at  the  hearing  in  judging  of  the  merit 
of  the  claim  set  forth  in  the  cross  bill  are  in  every  respect  the  same 
as  if  the  proceeding  were  by  original  bill.*® 

If  a  cause  is  heard  on  a  demurrer  to  the  cross  bill  and  the  demurrer 
is  sustained,  a  decree  will  be  entered  dismissing  the  cross  bill.  There- 
upon the  cause  will  proceed  as  if  the  cross  bill  had  not  been  filed.®* 

§  1071.  Final  Bispoiition  of  Bill  and  Cross  Bill. 

At  the  final  hearing  on  bill  and  cross  bill  the  court  enters  its  decree 
in  conformity  with  the  merits  as  determined  from  the  proof.  If  it 
appears  that  the  plaintiff  is  entitled  to  relief  under  the  original  bill 
and  that,  as  may  occasionally  happen,  the  cross  plaintiff  is  also 
entitled  to  relief  under  the  cross  bill,  a  decree  will  be  entered  in  favor 
of  the  plaintiff  and  cross  plaintiff  respectively  to  the  extent  that 
each  may  have  established  his  right  If  the  bill  appears  to  be  sus- 
tained and  the  cross  bill  not  sustained,  a  decree  will  be  entered 
granting  relief  under  the  original  bill  and  dismissing  the  cross  bill. 
If  the  bill  appears  not  to  be  sustained  but  the  cross  bill  is  sustained, 
a  decree  will  be  entered  dismissing  the  original  bill  and  granting 
relief  under  the  cross  bill.*^ 


§  1072.  Belief  Granted  on  Cross  Bill  after  Dismissal  of  Original 

A  cross  bill  may  be  retained,  for  the  purpose  of  granting  affirma- 
tive relief  under  it,  even  after  the  original  bill  has  been  dismissed 
and  is  completely  out  of  court ;  •^  and,  of  course,  if  the  original  bill 
is  technically  left  pending,  the  court  can  decree  such  relief  to  the 
cross  plaintiff  as  the  case  requires.** 

STMeiasner  v,  Buek   (1886)   28  Fed.  "Where  the  cross  bill  asks  affirma- 

161.    See  Ew  p.  Railroad  Co.  (1877)  95  tive  relief,  and  is  therefore  not  a  pure 

U.  S.  225,  24  L.  ed.  356 ;  Avres  v.  Carver  cross  bill,  the  dismissal  of  the  original 

(1854)    17  How.  591,  15  L.  ed.  179.  bill  may  not  dispose  of  the  cross  bill, 

ssGoff  V.  Kelly  (1896)  74  Fed.  327.  which  may  be  retained  for  a  complete 

**Hunt  v>  Oliver    (1871)    Fed.  Cas.  determination  of  the  cause."    Fuller,  C. 

No.  6,894.  J.,  in  Bowker  v.  U.  S.  (1902)  186  U.  S. 

•OBlythe  «.  Hinckley  (1897)  84  Fed.  141,   46   L.    ed.    1093.     See   San   Diego 

228,  236;   Jackson  v,  Simmons    (1900)  Flume  Ck),  v.  Souther  (C.  C.  A.;  1898) 

39  C.  C.  A.  514,  98  Fed.  773.  32  C.  C.  A.  548,  90  Fed.  164  (1900)  44 

•1  Railroad   Companies    r.    Chamber-  C.  C.  A.  143,  104  Fed.  706. 

lain  (1867)  6  Wall.  748,  18  L.  ed.  859.  9>  Chicago,  etc.  R.  Co.  V.  Union  Roll- 
Small  0.  Peters  (1900)  104  Fed.  401. 
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Holffate  V.  Eaion  (1885)  116  U.  S.  33,  29  L.  ed.  538:  The  bill  and  cross  bill 
were  heard  together.  The  original  bill  was  dismissed,  but  it  was  held  that  relief 
might  be  granted  under  the  cross  bill.  The  cross  bill  was  not  filed  merely  as  a 
means  of  defense,  but  for  the  purpose  of  obtaining  affirmative  relief.  The  defeat 
of  the  original  bill  established  the  right  to  relief  under  the  cross  hill,  and  "  sus- 
tained the  disposition  of  the  cause  on  the  cross  bill." 

Though  the  rule,  allowing  relief  to  be  granted  on  a  cross  bill  not- 
withstanding the  dismissal  of  the  original  bill^  is  undoubtedly  sound 
and  supported  by  sufficient  authority,  some  of  the  decisions  of  the 
supreme  court  nevertheless  contain  expressions  to  the  effect  that, 
when  the  original  bill  is  dismissed,  the  cross  bill  must  of  necessity  go 
also ;  or  at  least  it  is  supposed  that,  as  a  general  rule,  the  effect  of  dis- 
missing the  original  bill  is  to  carry  the  cause  wholly  out  of  court,  so 

as  to  preclude  the  granting  of  relief  on  the  cross  bill.^^ 

• 

§  1078.  When  Dismissal  of  Original  Bill  Dismisses  Cross  Bill. 

It  is  certainly  true  that  in  some  situations  the  dismissal  of  the 
original  bill  operates  to  carry  the  whole  cause  out  of  court ;  but  these 
situations  are  plainly  exceptional,  and  the  general  rule  is  to  the 
effect,  as  stated  above,  that  any  appropriate  affirmative  relief  may  be 
granted  on  the  cross  bill,  though  the  original  bill  is  dismissed.  Gen- 
erally speaking,  an  equity  cause  goes  out  of  court  only  as  it  is 
expressly  put  out  by  a  decree  or  order  of  the  court  ,  A  general  order 
dismissing  the  cause  would  operate  to  dismiss  the  whole  suit  and  all 
of  its  parts;  but  a  specific  order  dismissing  the  original  bill,  and 
confined  to  the  original  bill,  will  not  preclude  the  granting  of  relief 
on  the  cross  bill,  if  the  case  is  one  where  relief  could  properly  be 
granted  to  the  cross  plaintiff. 

The  situations  in  which  the  dismissal  of  the  original  biU  operates 
ipso  facto  as  a  dismissal  of  the  cross  bill  are  those  where  the  cross 
bill  is  filed  exclusively  as  a  means  of  defense,  as  where  the  cross  bill 
seeks  a  discovery  or  sets  forth  new  matter  in  aid  of  the  defense.  Such 
a  cross  bill  necessarily  goes  out  when  the  original  bill  is  dismissed, 
for  it  is  then  functus  officio.  It  has  either  accomplished  its  purpose 
or  is  rendered  unnecessary,  when  the  original  bill  is  defeated.  If  a 
cross  bill  seeks  affirmative  relief,  the  dismissal  of  the  original  bill 
does  not  necessarily  operate  to  dismiss  the  cross  bill. 

ing  MiU  Co.  (1884)  109  U.  S.  702,  27  L.  Dows  r.  Chicago   (1870)    11  Wall.  108, 

cd.  1081.  20  L.  ed.  65;  Cross  t;.  De  Valle  (186a) 

»t  United  States  v.  California,  etc.  Co.  1  Wall.  5,  17  L.  ed.  515. 
(1904)    192  U.  S.  355,  48  L.  ed.  476; 
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LoW9n9tein  v.  Wii^well  (1876)  5  Dill.  825,  F^  Cas.  No.  8,676  s  In  the  case 
the  court  correctly  distln^iBhed  between  the  situations  where  the  dismiflsal  ol 
the  original  bill  eafries  the  CitMt  bill  out  and  where  it  does  not,  in  the  following 
language!  "Whether  the  dinnisMd  of  the  original  bill  oarriea  with  it  the  cross 
bill  depends  on  the  character  of  the  Utter.  If  the  cross  bill  sets  up  matters 
purely  defensive  to  the  original  bill  and  prays  for  no  affirmative  relief,  the  dis- 
missal of  the  latter  necessarily  disposes  of  the  former.  But  where  the  cross  bill 
sets  up,  as  it  may,  additional  facts  not  alleged  in  the  original  bill,  relating  to 
the  subject-matter,  and  prays  for  afflrmative  relief  against  the  platntiifs  in  the 
original  bill  on  the  case  thus  made,  the  dismissal  of  the  original  bill  does  not  dis- 
pose of  the  cross  bill,  but  it  remains  for  disposition  in  the  same  manner  as  if  it 
had  been  filed  as  an  original  biU."  »« 

In  this  connection  the  fundamental  principle  should  be  borne  in 
mind  that  relief  will  never  be  granted  upon  a  cross  bill  where  the 
original  bill  is  dismissed^  unless  the  situation  is  such  as  to  make  the 
granting  of  cross  relief  desirable  and  proper.  It  follows  that  if  thq 
relief  asked  for  in  the  cross  bill  is  rendered  unnfeoessary  by  the  decree 
of  dismissal  entered  upon  the  original  bill^  relief  will  not  be  granted 
on  the  cross  bill.*^  tf  the  decree  dismissing  the  original  bill  disposes 
of  the  whole  controversy,  the  cross  bill  is  also  dismissed,** 

»4je8up  «.  Illinois  Cent.  R.  Co.  Chicago  (1870)  11  Wall.  108,  90  L.  ed, 
(1800)  4S  Fed.  495.  65;  Chicago  etc.  R.  Co.  r.  Union  Rolling 

» 5  Milwaukee  k  Minn.  R.  R.  Co.  r.  Mill  Co.  (1884)  109  U.  S.  715,  27  L.  ed. 
Milwaukee  k  8t.  P.  R.  R.  Co.  (1867)  S  1086. 

Wall.  748,  18  L.  ed.  8M{  United  6tatea       •«  Barnard   v.  Hartford   etc  R.   Co, 
V,  California  etc.  Co.  (1904)   192  U.  S.    (1878)  ]?ed.  Cas.  No.  1,003. 
368,  48  L.  ed.  476.    Cbfiipttre  Dows  ^. 


'tf. 


CHAPTER  XXV. 

AMENDMENT. 

Chneral  Prineiples. 

§  1074.  Neoessiiy  for  Allowance  of  Am«iidmetiti. 

1075.  Statutory  teftift  of  LftW  of  Am^ndlneiit 

1070.  Procedure  in  QMb  of  Defect  of  $\>rm. 

1077.  Procedure  in  OMe  of  Bubfttailtial  I>efect. 

1078.  Statute  of  Amendments  Liberally  Applied. 

1079.  Equity  Rules  in  R^^ard  to  Amendments. 

1080.  Judicial  DifiCrctlon  te  to  Allowing  AmeiidmeatBi 

1081.  When  Action  Of  Lower  Court  Subject  to  Review. 

1082.  Considerations  Affecting  Allowance  of  Amendments 

1083.  Pro^f  tione  on  Law  of  Amendment. 

Amending  the  BUk 

1084.  Right  to  Amend  Bill  Resides  in  Plaintiff. 

1085.  Amendment  of  Bill  an  Alternative  Remedy. 

1086.  Amendable  Matters  in  Bill. 

1087.  Nature  of  Matter  That  May  Be  tntroduced. 

1088.  Addition,  Omission,  and  Transposition  o!  Parties. 
1088.  Introduction  of  ^acts  Newly  Discovered. 

1000.  New  Matter  Not  Appropriate  fo)^  Amendment 

1091.  Demurrer  to  New  Matter  in  Amended  Bill. 

1092.  Relaxation  of  Rule  a^inst  New  Matter  in  Amended  Bill. 

1093.  Amending  by  Adding  Matter  of  Special  Replication. 
1004.  Amendment  of  Bill  to  Waive  Oath. 

1095.  Amendment  of  Bill  on  Removal  from  State  Court. 

1008h  tntn>dueing  New  Cause  of  Action — ^Discretion  of  Court. 

1097.  Amendment  to  Be  Consistent  with  Original  Pleading. 

1098.  Amended  Bill  Should  Not  Abandon  Original  Cause. 

1099.  Addition  of  New  and  Consistent  Cause  of  Action. 
ilOO.  Amendment  to  Prayer  of  Bill. 

IIOL  Insertion  of  Prayer  for  Alternative  Relief. 

1108.  ReiatioK  of  Amended  Bill  to  Original  Bill. 

1103.  Amendment  Relates  to  Filing  of  Original  Bill. 

FormatiHea  and  Proceedm^i  Inoideni  i6  Amending  BiU. 

1104.  Amending  in  Early  Stages  of  Litigation. 

1105.  Amendment  in  Small  Matters 
1106*  Amending  After  Answer. 

1107.  Amending  After  Replication  FOed. 

649 


650  FEDERAL  EQUITY  PRACTICE.  [§  1074 

I  1108.  Leare  to  Withdraw  Rq>licatioii. 
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Oeneral  Principles. 

§  1074.  Heoessity  for  Allowanoe  of  Amendments. 

Litigation  in  any  court  would  be  a  travesty  on  justice,  if  proper 
provision  were  not  made  for  the  allowance  of  amendments  in  the 
process  and  pleadings.  Imperfection  is  found  in  all  human  things, 
and  error  often  unavoidably  creeps  into  judicial  proceedings.  In 
addition  to  the  natural  propensity  of  human  nature  to  make  mistakes, 
another  potent  fact  that  contributes  its  share  to  cause  a  suit  to  go 
awry  is  found  in  the  circumstance  that  the  end  cannot  always  be 
foreseen  from  the  beginning.  At  the  inception  of  a  suit  the  plaintiff 
seldom  knows  just  what  case  his  antagonist  may  be  able  to  present ; 
and  the  defendant  can  never  feel  quite  sure,  until  the  later  stages 
of  the  litigation,  that  the  full  strength  of  his  adversary  is  revealed. 
In  the  course  of  the  proceedings  many  things  may  transpire  that  will 
give  an  entirely  new  complexion  to  the  controversy  and  cause  a  seri- 


ous  misadjustment  of  means  to  end.  It  is  to  be  supposed  that  courts 
of  equity,  above  all  others,  would  be  liberal  in  regard  to  the  allow- 
ance of  amendments ;  and  we  find,  as  a  matter  of  fact,  that  both  the 
courts  and  the  legislatures  have  always  endeavored  to  make  rales 
whereby  imperfections  and  errors  shall  work  as  little  hardship  as 
possible. 

The  general  principle  is  that  every  proceeding  in  a  court  of  equity 
and  every  pleading  filed  therein  is  amendable,  unless  so  defective  as 
to  be  a  nullity,  provided  the  amendment,  or  the  application  to  amend, 
is  made  in  the  right  way  and  at  the  right  time.  If  a  suit  has  a  root 
of  substance, ''  its  trimk  may  be  pruned,  or  new  shoots  may  be  added ; 
but  if  it  has  no  substance  or  virtue  at  all,  then  there  is  nothing  to 
amend."  ^ 

§  1075.  Statutory  Basis  of  law  of  Amendment. 

The  law  of  amendment  in  courts  of  equity  primarily  rests  on  the 
practice  and  usages  of  the, English  chancery  and  on  the  English 
Statute  of  Jeofails  (32  Hen.  VIII.).  In  the  original  Judiciary  Act, 
under  which  the  federal  courts  were  organized,  a  section  was  inserted 
embodying  the  substance  of  the  English  statute.^  This  provision  was 
codified  and  brought  down  as  section  954  of  the  Bevised  Statutes.  It 
primarily  contemplates  the  curing  of  defects  in  proceedings  in  courts 
of  law;  but  the  language  is  general  in  terms,  and  the  statute  applies 
to  proceedings  in  courts  of  equily  also.^ 

Rerised  Statutes,  section  954:  No  summons,  writ,  declaration,  retam,  process, 
judgment,  or  other  proceedings  in  civil  causes,  in  any  court  of  the  United  States, 
shall  be  abated,  arrested,  quashed,  or  reversed  for  any  defect  or  want  of  form; 
but  such  court  shall  proceed  and  give  judgment  according  as  the  right  of  the  cause 
and  matter  in  law  shall  appear  to  it,  without  regarding  any  such  defect,  or  want 
of  form,  except  those  which,  in  cases  of  demurrer,  the  party  demurring  specially 
Bets  down,  together  with  his  demurrer,  as  the  cause  thereof;  and  such  court 
shaU  amend  every  such  defect  and  want  of  fbrm,  other  than  those  which  the  {iarty 
demurring  so  expresses;  and  may  at  any  time  permit  either  of  the  parties  to 
amend  any  defect  in  the  process  or  pleadings,  upon  such  conditions  as  it  8haU» 
in  its  discretion  and  by  its  rules,  prescribe. 

g  1076.  Procedure  in  Case  of  Bef  ect  of  Form. 

The  statute,  it  will  be  observed,  has  reference  to  two  different 
situations.    The  first  is  that  which  arises  when  a  mere  defect  or  want 

1  Gibson,   Suits   in   Chan.    (2d   ed.)  sHunt    v.    Rousmaniere     (1821)     2 

i  427.  Mason,  342,  305,  Fed.  Cas.  No.  6,898; 

t  Act  of  Sept  24, 1789,  ch.  20,  sec.  32,  Partee  v,  Thomas  (1882)  11  Fed.  769. 
1  Btat.  L.  91. 
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of  form  appears  in  any  of  the  proceedings.  In  this  situation  either 
of  three  different  courses  may  be  pursued :  a.  If  the  adversary  party 
attacks  the  proceedings  by  a  special  demurrer  directed  to  the  par- 
ticular defect  or  want  of  f orm^  the  court  will  take  notice  of  the  defect, 
under  the  principles  of  pleading  and  practice  applicable  to  such 
cases.  The  result  usually  is,  of  course,  that  the  party  in  whose  plead- 
ing or  process  the  defect  lies  takes  notice  of  the  objection  and  makes 
application  to  amend,  which  is  granted.  Still,  if  he  is  obstinate  and 
refuses  to  amende  the  adversary  putting  in  the  special  demurrer  gets 
the  benefit  of  the  objection,  whatever  it  may  in  the  end  be  worth.  &. 
If  no  special  demurrer  is  put  in,  then  the  statute  imposes  on  the  court 
the  duty  of  ignoring  the  defect  or  want  of  form  altogether ;  and  there- 
upon the  court  must  proceed  to  give  judgment  or  make  a  decree 
according  as  the  right  of  the  cause  shall  appear.  This,  however,  is 
only  proper  where  the  defeot  or  want  of  form  is  of  such  light  and 
trivial  character  as  not  in  any  way  to  hinder  the  proceedings  or 
prejudice  eUher  party.  If  the  defect  of  form  appears  to  be  of  a 
somewhat  graver  nature,  then  the  court  should  pul^sue  another  alter- 
native, namely,  c,  it  should  itself  amend  the  defect,  or  order  the 
same  to  be  amended,  whenever  attention  is  drawn  thereto. 

§  1077.  IProcednre  in  Case  of  Substantial  Defeot. 

The  situation  contemplated  in  the  last  clause  of  the  Btatute  is  that 
which  arises  when  there  is  "  any  defect  in  the  process  or  pleadings  " 
other  than  of  mere  form.  Here  the  court  is  given  a  broad  and  general 
authority  to  permit  either  of  the  parties  to  amend  at  any  time  "  upon 
such  conditions  as  it  shall,  in  its  discretion  and  by  its  rules,  pre- 
scribe." This  part  of  the  statute  refers  to  and  includes  defects  of 
substance/ 

g  1078.  Statute  of  Amendments  liberally  Applied. 

In  its  spirit  as  well  as  in  its  actual  terms  this  statute  is  very  favor- 
able to  the  right  of  parties  to  amend.  In  this  respect,  it  faithfully 
reflects  the  judicial  attitude  of  the  courts,  and  it  is  therefore  liberally 
interpreted.  The  comprehensive  power  of  the  courts  of  the  United 
States  in  respect  to  the  amendment  of  pleadings  has  been  often 

4  Smith  V.  Jackson  (1825)  1  Paine,  24  How.  147,  16  L.  ed.  612;  U.  S.  v, 
490>  Fed.  Cms  No.  13,066.  Amerioan  BeU  TeL  Co»  (1889)  99  Fed. 

•  Hardin  f\  Boyd  (1889)  113  U.  S.  765,   716. 
28  L.  ed.  1144;  Eberly  v.  Moore  (1860) 
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Amerioan  Bteel  €tc.  dk  D.  Win  Ikawets  etc.  Vniian  (I80d)  00  1^.  608:  The 
question  here  was,  whether  a  plaintiff  could  amend  his  bill  at  the  hearing  of  an 
application  for  a  preliminary  injunction,  so  as  thereby  to  make  a  case  sufficient 
to  justify  the  granting  of  the  injunction.  It  was  insisted  for  the  defendant  that 
if  the  amendment  were  allowed,  the  application  for  the  injunction  could  not  be 
then  eonaidered,  but  would  have  to  be  renewed  in  due  form.  But  the  court  did 
not  acquiesce  in  this  contention.  Said  Judge  Hammond:  "As  I  have  repeat- 
edly said  in  many  judicial  judgments,  the  federal  statute  of  amendments  is  the 
most  liberal  and  imperative  since  the  ancient  and  beneficent  statute  of  jeofails. 
It  commands  that  the  court  'may  at  any  time  permit  either  of  the  parties  to 
amend  any  defect  in  the  process  or  pleadings,  upon  such  conditions  as  it  shall, 
in  its  discretion  and  by  its  rules,  prescribe.'  This  applies  to  defects  appearing 
on  an  application  for  preliminary  injunction  as  well  as  to  any  other  hearing, 
both  in  its  letter  and  the  spirit  of  liberality  indicated  by  this  and  the  other  pro- 
visions of  the  statute.  The  court  may  use  its  discretion  as  to  the  conditions 
imposed,  and  prescribe  rules  to  that  end;  but  I  doubt  if  it  may  ever  refuse  to 
receive  an  amendment,  and  thereby  annul  the  statute,  which  permits  the  parties 
to  amend  'at  any  time'  updtf  oomplianoe  with  such  conditions  as  the  rules 
prescribe." 

§  1079.  Equity  Bules  in  Regard  to  Amendments. 

The  statute  oonoeming  amendments  lodges  a  general  discretionary 
power  in  the  courts  to  be  exercised  in  conformity  with  their  rules. 
It  is  therefore  but  natural  that  some  specific  rules  should  be  made^  in 
order  to  enable  the  courts  to  exercise  this  discretion  with  some  degree 
of  consistency  and  precision.  Accordingly,  we  find  in  the  equity 
rules  a  number  of  provisions  relating  to  amendments,^  So  far  as 
these  provisions  go,  they  are  the  law  and  the  custom  of  the  court;  and, 
in  a  measure,  they  define  its  discretion. 

§  1080.  Judicial  Discretion  as  to  Allowing  Amendments. 

But  under  and  beyond  the  rules  is  the  statutory  discretion,  not  alto- 
gether excluded  or  overridden  by  the  rules,  which  enables  the  court 
so  to  act  in  each  case  as  to  promote  the  proper  administration  of 
justice.  In  situations  not  covered  by  the  rules  the  discretion  of  the 
court  is  limited  only  by  the  most  fundamental  principles  of  procedure 
and  by  considerations  of  fairness  that  cannot  be  disregarded  without 
abuse  of  the  judicial  function.    The  exercise  of  this  discretion  largely 

<  The  equity  rules  most  immediately  District  of  California,  the  state  laws  in 

oonoemed  with  the  subject  of  amend-  regard  to  amendments  have  been  adopted 

meats  are  those  numbered  28,  20,  30,  45,  in  equitj  causes  so  far  as  they  are  not 

46,    00.    The    equity    rules    concerning  in  conflict  with  the  laws  of  the  United 

amendments  have  been  supplemented  in  States  or  the  equity  rules.    See  No.  18 

some  of  the  circuits  by  local  rules.  of  rules  of  that  circuit. 

In  the  circuit  court  of  the  Northern 
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depends  on  the  particular  facts  presented  in  each  case.  On  this  point 
Mr.  Justice  Harlan  has  well  said :  ^^  In  reference  to  amendments  of 
equity  pleadings  the  courts  have  found  it  impracticable  to  lay  down  a 
rule  that  would  govern  all  cases.  Their  allowance  must^  at  every 
stage  of  the  cause,  rest  in  the  discretion  of  the  court;  and  that  dis- 
cretion must  depend  largely  on  the  special  circumstances  of  each  case. 
It  may  be  said,  generally,  that  in  passing  upon  applications  to  amend, 
the  ends  of  justice  should  never  be  sacrificed  to  mere  form,  or  by  too 
rigid  an  adherence  to  technical  rules  of  practice.  Undoubtedly,  great 
caution  should  be  exercised  where  the  application  comes  after  the 
litigation  has  continued  for  some  time,  or  when  the  granting  of  it 
would  cause  serious  inconvenience  or  expense  to  the  opposite  side. 
And  an  amendment  should  rarely,  if  ever,  be  permitted  where  it 
would  materially  change  the  very  substance  of  the  case  made  by  the 
bill,  and  to  which  the  parties  have  directed  their  proofs."  ^ 

§  1081.  When  Action  of  Lower  Court  Subject  to  Beview. 

As  the  allowance  of  an  amendment  is  discretionary  with  the  court, 
it  is  an  established  rule  of  practice  that  the  appellate  courts  will  not 
reverse  a  cause  on  accoimt  of  any  error  in  the  action  of  the  lower 
court  in  allowing  or  refusing  to  allow  an  amendment,  unless  the 
action  of  the  lower  court  is  so  completely  mistaken  as  to  constitute 
an  abuse,  or,  as  is  often  said,  a  gross  abuse,  of  its  discretion.^  It  is 
not  enough  to  show  that  the  amendment  was  a  proper  one  and  might 
well  have  been  admitted.^  As  a  general  rule,  matters  resting  in  the 
discretion  of  the  court  below  cannot  be  re-examined  in  the  appellate 
court^^ 

7  Hardin  v.  Bovd  (1885)  113  U.  S.  756,  Life  Absot.  Soe.  (1896)  21  C.  C.  A.  206. 

28  L.  ed.  1141.  75  Fed.  43. 

s  Chapman  v,  Barney  ( 1889)  129  U.  S.  •  Edward  P.  Allis  Co.  v.  Withlaoooehee 

677,  9  Sup.  Ct  426,  32  L.  ed.  8(X);  Gk)rm-  Lumber  Co.   (C.  C.  A.;  1901)   106  Fed. 

ley  V.  Bunyan  (1891)  138  U.  S.  623,  11  680,  44  C.  C.  A.  673;  Berliner  Oramo< 

Sup.  Ct.  453,  34  L.  ed.  1086;   Dean  v.  phone  Co.  v.  Seaman  (C.  C.  A.;  1902) 

Mason   (1857)   20  How.  198,  204,  15  L.  51  C.  C.  A.  440,  113  Fed.  750. 

ed.  876,  878;  Chirac  v.  Reinicker  (1826)  But  if  an  appellate  court  reverses  the 

11   Wheat.  280,  6  L.   ed.  474;   United  lower  court  for  its  action  in  sustaining 

States  V,  Atherton  (1880)  102  U.  S.  372,  a    demurrer,    and    the    cause    is    then 

26  L.  ed.  213;  Bank  v.  Carpenter  (1879)  remanded,  directions  may  be  given  that 

101  U.  S.  567,  25  L.  ed.  815;  Ferguson  an   amendment  previously   rejected  by 

Contracting  Co.  v,  Manhattan  Trust  Co.  the  lower  court  shall  be  received.    Boyd 

(C.  C.  A.;  1902)   55  C.  C.  A.  529,  118  V.  Schneider  (1904)  65  C.  C.  A.  209,  131 

Fed.  791;  Hicklin  v.  Marco   (C.  C.  A.;  Fed.  223. 

1893)  56  Fed.  549,  6  C.  C.  A.  13;  Rail-  lo  CheangKee  v.  U.  a  (1866)  8  Wall, 

road  Co.  v.  Newman  (1896)  23  C.  C.  A.  $20,  18  Lt  ed.  72. 
459,  77  Fed.  7^1 ;  Blalock  v.  EquiUble 
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The  erroneous  allowance  of  an  amendment  in  no  wise  affects  the 
validity  of  the  decree  so  long  as  the  same  is  unreversed^  nor  does  it 
affect  Uie  validity  of  any  sale  or  conveyance  made  in  the  course  of  the 
proceedings  or  under  the  decree.^  ^ 

Since  the  action  of  the  lower  courts  in  regard  to  amendments  is 
finals  in  most  cases,  and  not  subject  to  review^  these  courts  are 
naturally  careful  to  permit  amendments  in  all  proper  cases«  If  the 
right  to  amend  is  there  denied,  this  may  be  utterly  fatal  to  the  cause 
of  the  party  desiring  to  amend;  whereas  if  the  amendment  is  per- 
mitted the  party  seeking  the  amendment  may  be  benefited  thereby 
and  the  other  party  will  have  no  just  cause  for  complaint  Always 
when  the  refusal  to  allow  an  amendment  will  put  one  party  out  of 
court,  and  the  other  can,  on  appeal,  avail  himself  of  the  ground  on 
which  he  objects  to  the  matter  of  the  amendment,  the  amendment  will 
be  received  in  the  lower  court** 

§  1082.  Considerations  Affecting  Allowance  of  Ameniment 

Among  the  considerations  that  may  properly  operate  on  the  dis- 
cretion of  the  court  in  passing  on  the  propriety  of  allowing  an  amend- 
ment to  any  pleading,  are  these :  Is  the  proposed  amendment  based 
on  a  ground  that  goes  to  the  merits  or  is  it  merely  technical  ?  Does 
the  application  come  early  or  late  in  the  proceeding  ?  Is  it  calculated 
to  promote  or  delay  the  decision  of  the  cause  on  its  merit  ?  Does  the 
proposed  amendment  depart  from  the  case  made  in  the  pleading  that 
is  to  be  amended  ?  Is  the  amendment  true  in  fact  ?  Was  the  plaintiff 
negligent  or  not  in  failing  to  insert  the  matter  in  his  original  plead- 
ing?" 

The  question  whether  or  not  a  party,  who  applies  for  leave  to 
amend  his  bill  or  answer,  may  be  able  to  produce  evidence  in  support 
of  the  facts  stated  in  the  amendment  is  always  material  as  affecting 
the  discretion  of  the  court  in  the  granting  of  the  order.  Leave  to 
amend  is  properly  refused  where  it  appears  that  such  evidence  could 
not  probably  be  produced.  ^^  An  amendment  will  not  be  allowed  if 
the  proposed  pleading  appears  to  contradict  the  basic  facts  on  which 

11  Tflton  V.  Oofield  (1876)   03  U.  S.  (1889)    89    Fed.    716,    717;    Snead   r. 

163,  23  L.  ed.  868.  M'CouU  (1861)  12  How.  407,  422,  18  L, 

It  Fisher  9.  Rutherford  (1830)  Baldw.  ed.  1043,  1049. 

188,  IM.  Cm.  No.  4,823.  M  UickB  v.  Otto  (1883)  17  Fed.  639, 

li  Bee  U.  St  t^*  Amerioan  Bell  TeL  Go. 


..     ■»•  v> 
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the  original  pleading  proceeda^^^  or  if  it  oonduaiYely  appears  to  be 
falfle.»« 

An  amendment  will  not  be  allowed  nnless  it  is  calculated  to  pro- 
mote the  ends  of  justice.  ^^  If,  on  inspection  of  the  pleadings  the 
court  sees  that  it  is  not  good  as  a  matter  of  law^  the  leave  will  be 
refused.  The  court  will  not  be  a  party  to  having  its  records  encum- 
bered by  useless  pleadings.^  ^ 

An  amendment  will  not  be  permitted  where  the  result  would  be  to 
bring  into  the  suit  a  cause  of  action  over  which  the  oourt  has  no  juris- 
diction,^ • 

In  the  absence  of  strong  equities,  an  amendment  will  not  be  per- 
mitted long  after  the  original  bill  has  been  filed,  the  effect  of  which 
amendment,  if  allowed,  would  be  to  deprive  the  defendant  of  the 
benefit  of  the  statute  of  limitations,  the  same  having  attached,  as 
regards  the  matter  covered  by  the  proposed  amendment,  since  the  first 
inception  of  the  suit.*^ 

g  loss.  PropositionB  on  law  of  Amendmeni 

The  following  propositions  embody  some  general  principles  and 
considerations  that  may  be  of  value  in  dealing  with  the  matter  of 
amendments*  In  addition  to  being  supported  by  authority,  they  are 
based  on  ample  judicial  experience. 

1»  Amendments  are  allowed  in  furtherance  of  the  administration 
of  justice;  and  hence  the  courts  should  be  liberal  in  allowing  all  such 
amendments  to  pleadings,  as  are  necessary  to  enable  a  party  to  pre- 
sent his  side  of  the  controversy  fully  on  its  merits.  On  the  other 
hand,  the  court  should  not  be  so  liberal  to  a  party  who  is  interposing 
obstacles  to  a  hearing  on  the  merits. 

2.  Amendments  in  behalf  of  infants  and  persons  of  unsound  mind 
will  be  more  readily  allowed  than  amendments  in  behalf  of  other  per- 
sons. Parties  subject  to  a  disability  are  considered  by  the  court  as 
being  imder  its  special  care  and  guardianship ;  and  it  will  not  permit 
them  to  suffer  from  the  errors  of  those  whose  duty  it  is  to  look  after 

IS  Metropolitan    Nat.    Bank    v.    St.  698;    Hunt   v.   Rousmaniere    (1821)    2 

Louis  Dispatch  Co.  (1889)  38  Fed.  67.  Mason  365. 

!•  An  amendment  of  the  bill  with  a  it  See  Chicago,  Milwaukee,  ete.  R.  Co. 

▼iew  to  embodying  therein  a  rafBcient  v.  Third  Nat.  Bank    (1990)    184  U.  S. 

statement  of  diversity  of  citisenship,  will  979,  289,  88  L.  ed.  9Q0,  904. 

not  be  permitted  where  it  aArmatirely  i9  Western   Wheeled   Soraper   Co.   v. 

appears   that  no  jurisdiction  on   that  Cbibagan  (1907)  162  Fed.  648. 

^ound  exists.   Anderson  r.  Watt  ( 180^ )  90  Judson  v^  Courier  Co.    (1886)    2^ 

138  U.  S.  694,  34  L.  ed.  1078.  Pe^,  705. 

iTBowell  t^  Applegate  (1881)  8  Fe^ 
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their  interests.  Lideed^  die  i^JxH  ^11  fi6thetiiiies  act  affirmatively  in 
their  behalf  on  its  own  motion,  as  when  it  orders  an  improper  admis- 
sion or  submission  in  a  pleading  filed  for  an  infant  to  "be  stricken  olit 
8.  The  prot>o9ed  amendment  should  be  p^i^tih^t  iihd  g^rmtilie  to 
the  controversy,  and  it  must  be  of  6Uch  cbaractef  tis  will  eiUv^lr  eMble 
the  applicant  the  better  t6  pte^bal  his  ^se,  o^  will  eti^Ue  th^  coUrt 
the  tetter  to  tlikderstand  tie  t^Atrov^Brsy  and  do  complete  juMice 
between  the  parties. 

4.  The  ametidtn^t  should  be  made  at  the  earliest  p^etieable  Itage 
in  the  proceedings  after  the  oecasioh  for  ameAdiiif  hiA  Ifeen  dis- 
covered. One  who  allows  his  adversary  to  take  unneceflsary  st^s  or 
incur  needless  costs,  after  obtaining  knowledge  of  the  amendable 
defect^  prejudices  his  right  to  amend  and  tnay  be  estopjped  hj  his 
delay.  FurthermoJ^,  the  application  foi*  leave  tb  atneftd  should 
usually  be  made,  if  practicable,  before  the  court  has  i<ited  Oh  the 
pleading  that  is  to  be  amended*  A  party  who  experiments  with  his 
pleading  after  his  attention  is  called  to  its  manifest  de&ets  aflsumes  a 
risk,  and  should  not  expect  his  application  for  ieav^  to  anieftd  to  be 
as  favorably  received  as  if  it  had  come  earlier.  Besides,  ft  lltifatit  hfes 
no  right  to  triile  with  the  court  and  needlessly  consume  its  valuable 
time  about  small  matters. 

5.  The  application  should  Ibe  made  in  the  rigbt  way,  that  is,  in 
accordance  with  the  rules  and  practice  of  the  court.  When  an  affi- 
davit  is  required^  as  e(>nteinplated  in  ei}tlity  Hife  89^  it  sBdUld  be 
properly  drawn  and  sworn  to.  Statements  sometimes  made  by  solici- 
tors and  submitted  "  as  on  affidavit  **  should  be  ignored. 

6.  Finally^  liberality  in  the  allowance  oi.  amendments  should  be 
counterbalanced  by  the  imposition  of  such  terms,  as  to  costs  ana  the 
speeding  of  the  cause,  as  may  seem  proper,  in  the  discretion  of  the 
court,  to  do  justice  to  the  adverse  party  and  also  id  deter  parties  from 
looseness  in  their  original  pleading,  as  well  as  to  discountenance 
applications  for  the  allowance  of  frivolous  amendments.  If  the 
courts  were  to  allow  amendments  of  all  kinds  at  any  stage  of  the  liti* 
gatlon  without  restriction,  impediment,  or  penalty,  it  would  not  only 
be  destructive  of  good  practice  and  correct  pleading,  bUt  great  delays 
and  difficulties  in  judicial  procedure  ^ould  t^solti  '^  Licefiie  is  as 
dangerous  as  tyranny,  and  want  of  forms  is  as  detrimental  to  the 
administration  of  justice  as  is  the  excess  of  technicalities.*^  *^ 

21  Gibnon,   Suits   in   Chan.    (2d  ed.)    Suits  in  Chancery.    See  Suits  in  Chan. 
i  429.   Ili«  fAx  ptoposttiolis  stated  above   (2d  «d.)  I  426. 
are  largely  bksed  oti  the  text  of  OibSOh's 
Eq.  Prac.  Vol.  11.— 42. 
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Amending  the  Bill. 

§  1084.  Bight  to  Amend  BiU  Besides  in  Plaintiff. 

The  right  to  have  a  bill  amended  resides  in  the  plaintiff  and  not  in 
the  defendant.  The  plaintiff,  if  he  sees  fit  to  do  so,  may  ask  for  leave 
to  amend;  but  he  cannot  be  forced  by  his  adversary  to  amend  and 
disclose  defects  in  his  cause  of  action.  If  a  bill  appears  to  be  defee- 
tive,  the  remedy  of  the  defendant  is  to  demur.  If  the  bill  states 
a  good  cause  of  action,  the  defendant,  if  he  would  defeat  it  by  a 
fuller  statement  of  facts,  must  resort  to  a  plea  or  answer. 

Phelps  V.  Elliott  (I8S6)  26  Fed.  881:  The  plaintiff  filed  a  bill  to  piinue  and 
recover  bonds  the  right  to  which,  he  alleged,  had  been  established  in  a  prior  suit 
to  which  the  bill  specifically  referred,  (though  the  record  in  that  suit  was  not 
incorporated  in  the  bill  nor  fully  set  out).  The  defendant  answered  and  subse- 
quently moved  that  the  plaintiff  be  required  to  amend  by  incorporating  in  his 
bill  the  final  decree  in  the  prior  suit,  insisting  that  the  decree  on  inspection 
would  be  found  not  to  support  the  plaintiff's  contention.  The  motion  was  not 
entertained,  the  court  observing  that  there  was  no  authority  for  requiring  a 
plaintiff  to  amend  so  as  to  expose  defects  in  his  case  and  to  give  the  defendant 
a  better  defense. 

A  motion  to  compel  a  plaintiff  to  make  an  exhibit  to  his  bill  will 
not  be  granted  where  the  attaching  of  such  exhibit  would  operate  as 
an  amendment  of  the  bill,** 

§  1085.  Amendment  of  Bill  an  Alternative  Bemedy. 

If,  during  the  course  of  litigation,  it  appears  that  there  is  another 
matter,  not  stated  in  the  original  bill,  that  might  furnish  a  ground  for 
amending  the  bill,  the  plaintiff  is  not  absolutely  bound  to  amend  and 
bring  that  matter  into  the  suit,  on  the  penalty  of  having  the  decree  in 
the  main  cause  operate  as  res  judicata  against  him  in  regard  to  that 
inatter.  Amendment  is  an  alternative  rather  than  an  only  remedy, 
and  a  failure  to  amend  does  not  necessarily  debar  the  plaintiff  from 
asking  for  relief  as  to  that  matter  in  a  future  suit.  If  the  matter 
proper  for  amendment  is  such  as  would  form  the  basis  of  a  new 
original  bill,  the  plaintiff  need  not  amend.^^ 

§  1086.  Amendable  Matters  in  Bill. 

Any  amendment  may  be  made  to  a  bill  that  is  necessary  to  enable 
the  plaintiff  to  get  his  cause  properly  into  court  and  in  shape  for 

tt  North  Chicago  St.  R.  Co.  v,  Chicago       ss  Johns  v.  Wilson   (1901)   180  U,  S, 
Union  Traction  Co.  (1907)  160  Fed.  612,  440,  451,  45  L.  ed.  613,  618. 
634. 
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adjudication  on  the  merits  and  to  enable  the  court  to  do  full  justice 
to  all  parties  connected  with  the  controversy.  New  parties  may  be 
made,  either  plaintiff  or  defendant;  and  the  position  of  parties 
already  joined  may  be  changed,  as  where  a  plaintiff  is  put  on  the  side 
of  the  defendant  or  vice  versa.  Needless  parties  may  be  dropped 
altogether.  New  matter  may  be  brought  forward,  pertinent  to  and 
consistent  with  the  case  made  in  the  original  bill ;  new  or  additional 
process,  ordinary  or  extraordinary,  may  be  asked ;  and  the  prayer  of 
the  bill  may  be  changed.  In  short,  any  addition,  alteration,  or  dele- 
tion  may  be  made  in  the  bill,  if  the  amendment  is  in  furtherance  of 
the  object  of  the  suit.^* 

§  1087.  Nature  of  Matter  That  May  Be  Introduced. 

Any  matter  of  substance  that  goes  to  support  the  equity  of  the  bill 
is  amendable  on  timely  application.  Thus,  if  a  bill  from  inadvert- 
ence or  oversight  is  so  drawn  as  to  be  demurrable  for  failure  to 
explain  the  plaintiff's  apparent  laches,  an  amendment  is  the  proper 
means  by  which  to  cure  the  defect.^**  An  amendment  may  well  be 
permitted  to  be  filed  that  sets  forth  matter  in  line  with  the  matter 
stated  in  the  bill,  being  as  it  were  a  complement  thereto.  Thus,  if  a 
bill  attacks  a  judgment  at  law  as  void  for  want  of  service  of  process, 
an  amendment  is  permissible  which  states  that  a  purported  acknowl- 
edgment of  service  made  by  another  as  purported  agent  was  unau- 
thorized. Such  an  amendment  in  no  wise  changes  the  character  of  the 
bilL«« 

Amendment  is  properly  permitted  where  the  bill  is  defective  for 
failure  to  allege  a  fact  essential  to  the  jurisdiction  of  the  court,  as  for 
instance  the  value  or  amount  in  controversy,^"^  diversity  of  citizen- 
ship,*® or  the  existence  of  a  federal  question.*® 

s4Gibeon,  Suits  in  Chan.    (2d  ed.)  1067;  Howard  9.  De  Cordova  (1900)  177 

i  071.  U.  S.  609,  44  L.  ed.  908,  20  Sup.  Ct.  817 ; 

SB  Riddle  r.  Whitehill   (1890)   135  U.  Bowden  v.  Burnham  (C.  C.  A.;  1894)  8 

S.  621,  34  L.  ed.  282;  Lant  v,  Manley  C.  C.  A.  248,  69  Fed.  752;  Pacific  Mut. 

<C.  C.  A.;  1896)  21  C.  C.  A.  457,  75  Fed.  Life  Ins.  Co.  of  California  v.  Tompkins 

634.  (C.  C.  A.;  1900)   101  Fed.  539,  41  C.  C. 

2«  Mills  V.  Scott  (1890)  43  Fed.  452.  A.  488;  Dance!  v.  United  Shoe  Machin- 

s7Collinson  v.  Jackson  (1882)  14  Fed.  ery  Co.  (1903)   120  Fed.  839.    Compare 

306;   Bowden  v.  Burnham    (C.  C.  A.;  Davis  i;:  Kansas  City,  etc.  R.  Co.  (1887) 

1894)  8  C.  C.  A.  248,  69  Fed.  752;  Home  32  Fed.  863. 

Ins.  Co.  V.  Nobles   (1894)  63  Fed.  641;  29  Rae  v.  Grand  Trunk  R.  Co.  (1882) 

Whalen  v.  Gordon  (C.  C.  A.;  1899)  96  14  Fed.  401. 

Fed.  305,  37  C.  C.  A.  70.  Upon  reversal  in  the  supreme  court 

2  s  Kennedy  v»  Bank  of  Ga.   (1850)   8  for  failure  of  the  bill  to  contain  the 

How.  686,  12  L.  ed.  1209 ;  Robertson  r.  proper  jurisdictional  averment,  the  ques- 

Cease   (1878)    97  U,  8.  646,  24  L.  ed.  tion  of  the  right  to  amend  is  for  the 
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On  appeal  the  supreme  court  does  not  permit  material  amendments 
of  the  pleadings^  as  regards  the  jurisdictional  fact,  to  be  made  in  that 
court ;  *^  but  after  the  cause  is  reversed  and  remanded  to  the  circuit 
court,  it  is  within  the  discretion  of  that  court  to  permit  such  amend- 
ments as  may  appear  proper.** 

§  1088.  Addition,  Omission,  and  Transposition  of  Parties. 

The  courts  are  liberal  in  permitting  new  parties  to  be  made,  when 
the  defendants  already  in  court  are  not  likely  to  be  prejudiced 
thereby ;  and  when  no  delay  will  result  from  the  amendment,  no  terms 
are  usually  imposed.  Any  one  who  would  have  been  a  proper  party 
to  the  suit  at  the  beginning,  or  who  becomes  a  proper  party  during 
the  litigation,  may  be  joined  by  amendment.^^ 

A  frequent  occasion  for  the  amendment  of  a  bill  arises  from  the 
presence  of  improper  parties  or  from  the  presence  of  such  as,  being 
proper  parties,  are  yet  dispensable  and  are  found  to  be  beyond 
reach  of  the  process  of  the  court.  In  all  such  cases  the  court  will 
permit  the  plaintiff  to  amend  by  striking  from  the  bill  the  names  of 
imnecessary  parties  plaintiff  and  by  entering  an  order  of  dismissal 
as  to  unnecessary  parties  defendant.  Any  one  who  might  have  been 
omitted  as  a  plaintiff  or  defendant  in  the  first  instance  may  be  thus 
gotten  rid  of  by  amendment.  A  party  plaintiff  who  is  found  to  have 
no  interest  in  the  suit  may  be  stricken  out,  on  application  for  leave  to 
amend,  after  a  demurrer  for  the  misjoinder  has  been  sustained.'^ 

circuit  court  to  determine  after  the  case  andria  v.  Hodgsoa  (1810)  6  Gmnch,  206, 

is  remanded.     Menard  r.  Ooggan  (18S7)  3  L.  ed.  200. 

121  U.  S.  253,  30  L.  ed.  014:  Everhart  v.  s*  Where  individuals  are  sued  as  part- 

Huntsville  College  (18S7)  1*20  U.  S.  223,  ners  and  the  proof  shows  that  the^  hare 

30  L.  ed.  623;  King  Bridge  Co.  v.  Otoe  formed  a  corporation,  Ihe  bill  may  be 

Co.  (1887)  120  U.  8.  225,  30  L.  ed.  623.  amended  so  as  to  make  the  corporation 

A   singular   observation   is   found   in  a  defendant  and  to  ask  for  relief  against 

Dickinson  r.  Consolidated  Traction  Co.  it.     Needham    v.    Washburn    (1874)    4 

(1902)    114  Fed.  232,  242,  to  the  effect  ClifT.  254,  Fed.  Cas.  No.  10,082  {aemble). 

that  the  failure  of  the  bill  in  a  stock*  83  Hubbard  v.  Manhattan  Trust  Co. 

holder's    suit    to   KUeffe,    in    accordance  (C.  C.  A.;  1898)  87  Fed.  51,  30  C.  C.  A. 

with  equity  rule  94,  that  the  suit  IS  not  620;    Heath   v,   Erie   R.   Cb.    (1871)    8 

a  collusive  one,  is  such  a  defect  as  is  Blatchf.  347. 

not  amendable.  In  House  r.  Mullen    (1874)  22  Wall. 

so  See  Cameron  v.  Hodges  (1888)  127  42,  22  L.  ed.  838,  plaintiffs  were  joined 

U.  S.  322,  8  Sup.  Ct.  1154,  32  L.  ed.  132.  in  the  bill  without  anv  showing  that 

31  Halstead  v.  Buster   (1886)   110  U.  they  were  interested  in  the  subject  mat- 

S.  341,  7  Sup.  Ct.  276,  30  L.  ed.  462;  ter  of  the  suit.    The  defendant  demurred 

Robertson  v.  Cease  (1878)  97  U.  6.  646,  to  the  misjoinder  and  also  demurred  to 

24  L.  ed.  1057;  Continental  Life  Ins.  Co.  the  equity  of  the  bill.    The  demurrers 

r.  Rhoads  (1886)  7  Sup.  Ct.  193,  119  U.  were   sustained   and   the  bill   was  dis- 

S.  237,  30  L.  ed.  380;  Ins.  Co.  of  Alex-  missed  generally.    It  was  held  that  this 
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A  bill  may  be  amended  by  striking  ont  a  dispensable  party  plaintiff 
whose  presence  is  fatal  to  the  jurisdiction.** 

The  transposition  of  a  party  from  one  side  to  the  other  may  be 
made  where  his  interest  in  the  controversy  is  such  as  to  permit  of  it 
and  jurisdictional  reasons  make  the  step  necessary.*^ 

§  1089.  Introduction  of  Faets  Newly  SiseoYered. 

Amendments  to  a  bill  are  often  rendered  necessary  by  the  discovery 
of  new  and  pertinent  facts  after  the  filing  of  the  original  bill.  Any 
such  facts  that  tend  to  strengthen  the  plaintiflPs  cause,  or  to  give  him 
an  additional  title  to  relief,  or  to  defeat  any  defense,  set-off,  or  coun- 
terclaim of  the  defendant,  should  be  duly  brought  in  by  amendment. 
Bills  sometimes  have  to  be  filed  hastily  and  upon  an  insufficient 
investigation  of  the  true  state  of  facts.  Always  in  such  eases  the 
plaintiff  should  forthwith  examine  into  all  the  branches  and  details 
of  the  case,  and  make  all  needful  amendments  without  unnecessary 
delay.**  Of  course,  newly  discovered  facts  that  merely  constitute 
evidence  in  the  cause  need  not  be  made  the  subject-matter  of  an 
amendment. 

§  1090.  New  Hatter  Hot  Appropriate  for  Amendment. 

The  allowanee  of  an  amendment  to  a  bill  contemplates  the  curing 
of  some  defect  in  a  cause,  which,  as  regards  some  of  its  elements  at 
least,  already  presents  a  good  cause  of  action,  but  which  is  inade- 
quately stated*  The  amendment  does  not  contemplate  the  making  of 
a  new  cause  of  action  where  there  was  none  at  all  before.  Hence, 
where  the  original  bill  states  no  cause  of  action  but  a  cause  of  action 
subsequently  accrues,  such  subsequent  ground  of  action  cannot  be 
incorporated  in  the  bill  by  amendment.  A  new  cause  of  action  or 
ground  of  action  arising  after  the  filing  of  the  biU  should,  as  a  rule, 
be  brought  in  by  supplemental  bill  or  by  a  bill  of  revivor.*^ 

Mellor  17.  Smiiher  (C,  C.  A.;  1902)  114  Fed.  116,  52  C.  C.  A.  64:  In  this  ease 
the  distinction   between   the  respective  functions  of   the  amended  bill  and  the 


erroneous,    and    the    cause    was  <6  Insurance  Co.  of  North  America  v. 

remanded  with  directions  that  the  plain-  Svendsen  (189S>  74  Fed.  94A, 

tiff  be  allowed  to  amend,  and  if  the  same  86  Gibson,   Suits  in  Chan.    (2d  ed.) 

abould  not  be  seasonably  done  the  bill  to  |  S71  {%U 

be  dismissed  without  prejudice.  S7  Mason    v.    Hartford    etc   B.    Co* 

u  Conolly  P.  Taylor  (ld29)  2  Fet  556,  (1882)  10  Fed.  334. 
7  L.  ed.  518. 
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supplemental  bill  was  stated  by  Shelby,  Circuit  Judge,  thus:  "Where  a  cause 
of  action  exists  at  the  filing  of  the  bill  which  is  defectively  presented  by  the  bill, 
the  defects  may  be  remedied  by  amendment,  and  matters  occurring  after  the 
filing  may  be  presented  by  supplemental  bill.  Where  material  facts  have 
occurred  subsequent  to  the  beginning  of  the  suit,  the  court  may  give  the  plain- 
tiff leave  to  file  a  supplemental  bill,  and  where  such  leave  is  given  the  court  will 
permit  otheY  matters  to  be  introduced  into  the  supplemental  bill  which  might 
have  been  incorporated  in  the  original  bill  by  way  of  amendment.  But  in  cases 
where  the  plaintiff  liad  no  cause  of  action  when  the  bill  was  filed,  neither  amend- 
ment nor  supplemental  bill  presenting  occurrences  subsequent  to  the  filing  of 
the  bill  can  prevent  its  dismissal." 

§  1091.  Demurrer  to  New  Hatter  in  Amended  Bill. 

New  matter,  occurring  after  the  filing  of  the  original  bill  and  form- 
ing proper  material  for  a  supplemental  bill,  supplies  a  ground  of 
demurrer  when  it  is  brought  in  by  amendment ;  '*  yet  if  no  timely 
objection  is  made,  the  defect  is  waived ;  and  it  will  not  be  ground  for 
reversal  in  an  appellate  court 

Seattle,  L.  8.  &  E.  Ry.  Co,  t?.  Union  Trust  Co,  (C.  C.  A.;  1897)  79  Fed.  170,  24 
C.  C.  A.  612:  A  mortgaged  railway  having  defaulted  in  the  payment  of  interest, 
a  foreclosure  suit  was  filed,  based  on  this  default.  Subsequently,  the  plaintiff 
trustee  elected,  as  it  had  a  right  to  do  under  the  terms  of  the  mortgage,  to  treat 
the  entire  indebtedness  as  due.  It  was  held  that  this  election  of  the  trustee  was 
a  new  matter  such  as  was  proper  basis  for  a  supplemental  bill.  But  inasmuch 
as  it  had  been  put  in  by  amendment  without  objection,  the  procedure  was  upheld. 

§  1092.  Belazation  of  Bnle  againit  New  Matter  in  Amended  Bill. 

The  rule  prohibiting  the  introduction,  by  amendment,  of  new 
matter  occurring  subsequent  to  the  filing  of  the  bill  and  supplying  fit 
material  for  a  supplemental  bill,  is  not  without  its  exceptions. 
Indeed,  it  appears  that  the  rule  in  question  has  of  late  years  been 
abolished  in  England  and  somewhat  relaxed  in  the  courts  of  this 
country.*®  But  still  an  amendment  introducing  new  matter  is  allow- 
able only  when  it  is  made  before  the  answer  is  put  in.  Even  in  this 
case,  we  apprehend,  the  amendment  cannot  be  made  unless  the  new 
matter  is  of  a  curative  nature  as  in  the  following  case.  If  the  new 
matter  is  one  of  vital  substance  underlying  the  very  ground  of  action, 
the  amendment  should  not  be  allowed.  Here  the  plaintiff  must  resort 
to  his  supplemental  bill,  as  under  the  old  rule. 

Swatzel  V.  Arnold  (1869)  Woolw.  383,  Fed.  Cas.  No.  13,682:  A  suit  brought 
by  a  plaintiff  as  administrator  was  found  not  to  be  maintainable  because  he  had 

ssCopen  t?.  Flesher  (1861)  1  Bond,  8 »  Henry  ».  Travelers' Ins.  Co.  (1891) 
440,  Fed.  Cas.  No.  3,211.  46  Fed.  299. 
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not  procured  letters  of  administration  in  the  territory  where  the  court  was  sitting. 
Thereupon  he  took  out  letters  there  and  by  leave  amended  his  bill  so  as  to  state 
this  fact.  It  was  held  that  this  was  a  case  where  new  facts  occurring  after  the 
filing  of  the  bill  could  be  introduced  by  amendment,  without  resorting  to  a 
supplemental  bilL  Said  Miller,  Circuit  Justice :  "  It  is  certainly  a  general  rule 
in  equity  pleadings,  that  matters  existing  at  the  time  the  bill  was  filed,  which, 
being  omitted  in  the  original  bill,  are  important  to  the  plaintiff's  case,  are  to  be 
introduced  by  an  amended  bill;  and  that  matters  pertinent  to  the  case  occurring 
after  the  bill  is  filed  are  to  be  brought  before  the  court  by  supplemental  bill. 
This  constitutes  the  essential  difference  between  the  two  classes  of  bills  we  have 
mentioned.  If  the  matter  of  the  amendment  had  been  alleged  by  way  of  a  sup- 
plemental bill,  it  would  have  conformed  to  this  rule,  and  this  would  seem  to  have 
been  the  more  appropriate  form  of  pleading.  But  before  answer,  it  is  often  proper 
to  Megt  in  the  amended  bill  pertinent  nmtter  occurring  after  the  filing  of  the 
original  biU." 

§  1093.  Amending  by  Adding  Hatter  of  Special  Beplication. 

A  bill  sometimes  has  to  be  amended  in  order  to  incorporate  matter 
th/it  would  be  appropriate  for  a  special  replication,  if  this  pleading 
were  recognized.  Thus,  if  an  answer  sets  up  a  defense  like  the  stat- 
ute of  limitations,  account  stated,  release,  accord  and  satisfaction,  or 
former  decree,  the  plaintiff  (not  having  anticipated  and  avoided  that 
defense  in  his  original  bill)  must  apply  for  leave  to  amend,  for  the 
special  replication  in  avoidance  of  such  an  affirmative  defense  is  not 
allowed.*^ 

§  1094.  Amendment  of  Bill  to  Waive  Oath. 

Before  the  answer  is  filed,  a  bill  may  be  amended  so  as  to  make  it 
waive  the  oath  to  the  answer ;  *^  but  after  the  answer  under  oath  has 
been  filed  the  plaintiff  would  not  be  permitted  so  to  amend  his  bill 
as  to  waive  the  oath  and  thus  take  away  from  the  answer  the  evi- 
dentiary value  already  acquired  by  it.*^  To  permit  such  an  amend- 
ment would  be  unfair  to  the  defendant,  and  would  unduly  encourage 
plaintiffs  generally  to  experiment  with  their  pleadings.  . 

Still  a  plaintiff  who  has  failed  to  waive  the  defendant's  oath  in  his 
bill  might  undoubtedly,  even  after  the  answer  under  oath  has  been 
filed,  dismiss  his  bill  without  prejudice,  by  leave  of  the  court,  and  file 
a  new  bill  waiving  the  oath. 

40  Equity  Rule  45;  Duponti  v.  Mussy  Masonic  Hall  (1880)  65  Ga.  603;  Price 
(1821)  4  Wash.  C.  C.  128,  Fed.  Cas.  No.   v.  Price  (1892)  90  Ga.  244. 

4,185;  Wharton  r.Lowry  (1796)  2  Dall.  4  J  Springfield  Co.  r.  Ely  (1902)  44 
364,  Fed.  Cfta.  No.  17,481.  Fla.  319. 

41  Merchants'    etc     Nat     Bank    v. 
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§  load-  Ammdvimt  of  BUI  ra  Ben^yal  fraa  8tat«  Conxt 

Am^dment,  by  the  addition  of  new  allegations,  or  reformatiou, 
b^  tbe  es^ciaion  of  improper  alleigationay  ii  the  proper  remedy  whereby 
^  bill,  originally  brought  in  a  stale  eourt  and  auhsequently  removed 
into  the  federal  oomt,  may  be  faronght  to  ocmfonn  to  the  mode  of 
pleading  required  in  the  federal  courta.*' 

i  1088.  iBtrtdMiBgNtwOaiiitaf  Aotiw— IHsexttiMitf  Gmti 

It  is  often  stated  in  very  explicit  terms  that  a  plaintiff  cannot  be 
peraUtied  to  amend  his  bill  so  as  to  make  it  state  a  new  canae  of  action 
diffeveni  froni  that  made  in  the  original  bill.  The  mibjeet-matter  of 
the  amendment  should  be  germane,  so  it  is  supposed,  to  the  cause  of 
action  stated  in  the  original  pleading.  Expressions  of  this  kind  must 
be  taken  subject  to  aome  qnalifieations.  The  first  and  main  qualifiea- 
tiofk  is  that  which  results  from  the  discretionary  power  of  the  lower 
court*  The  circuit  court  has  the  power,  in  its  discretion,  to  admit  an 
amepdment  materially  different  from  the  original  bill;  and  the 
supreme  court  wiU  yet  not  interfere,  unless  the  subject-matter  of  the 
two  billa  is  so  entirely  different  as  to  mari;  the  action  of  the  circuit 
court  as  an  abuse  of  its  discretion,^^ 

§  1097.  Amendment  to  Be  Consistent  with  Original  Pleading. 

In  regard  to  the  jprinciple  by  which  the  discretion  of  the  court  of 
equity  ought  to  be  controlled  in  determining  whether  an  amendment 
nsay  be  i^llowed  that  introducea  a  new  cause  of  action  or  prays  for 
relief  different  from  that  sought  i|i  the  original  bill,  it  should  be 
boTiie  in  mind  that  the  amendment  or  the  amended  bill,  and  the 
original  bill  tc^ther  constitute  one  bill,  or  pleading.  It  follows  that, 
a^  a  general  rule,  whatever  matters,  oauaes,  and  prayers  might  have 
been  originally  joined  in  the  bill  may  be  brought  in  by  amendment ; 
and  matters  th^t  would  have  been  improper,  if  joined  in  a  single 
origimtl  biUs  cannot  properly  be  brought  in  by  amendment.  One 
weU-knowil  rule  applicable  to  the  framing  of  original  bills  is  that 
the  case  stated  in  the  bill  must  be  consistent  with  itself ;  and  if  two 
or  more  causes  of  action  are  joined  in  the  bill  they  must  be  com- 
patible with  each  other.    It  follows  that  an  amendment  to  a  bill  must 

«>  McDonnell  v.  Eaton  (1889)  18  Fed.  4«Neale  v,  Neale  (1860)  9  Wall.  1, 
718.  19  L.  ed.  68a 
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not  state  a  cause  of  action  inconsistent  with  that  found  in  the  original 
bill,  or  a,  cause  of  action  based  on  inconsistent  f  acts.^^ 

Savage  v.  WcMrsham  (1892)  104  Fed.  18  (Case  2) :  The  bill  attempted  to  state 
a  case  whereby  a  tniBt  to  the  plaintiff's  use  might  be  established  in  land  held  by 
tlK  defendant.  The  amendment  clearly  stated  a  case  for  the  quieting  of  plaintiff's 
title  to  the  same  land.  It  was  held  that  the  causes  of  action  were  different  and 
the  amendment  was  stricken.  A  suit  to  establish  a  trust  goes  on  the  theory  that 
the  legal  title  is  in  the  defendant.  A  suit  to  quiet  title  cannot  be  maintained 
except  where  the  plaintiff  has  both  the  legal  title  and  actual  possession. 

§  1008.  Anended  Bill  Should  Hot  Abandon  Original  Canse. 

In  line  with  this  idea  it  is  held  that  an  amendment  will  not  be 
allowed  if  it  wholly  abandons  the  case  originally  stated  and  sets  up  an 
entirely  new  cause  of  action.  "  Under  Uie  privilege  of  amending,  a 
party  is  not  to  be  permitted  to  make  a  new  bill.  ...  To  strike  out 
the  entire  substance  and  prayer  of  a  bill,  and  insert  a  new  case  by 
way  of  amendment,  leaves  the  record  unnecessarily  encumbered  with 
the  original  proceedings,  increases  expenses,  and  complicates  the 
suit;  it  is  far  better  to  require  the  complainant  to  begin  anew.  To 
insert  a  wholly  different  case  is  not  properly  an  amendment^  and 
should  not  be  considered  within  the  rules  on  that  subject'*  *• 

If  an  amendment  to  a  bill  changes  the  basis  of  the  suit  and  sub- 
stantially sets  forth  a  different  case  from  that  made  in  the  original 
bill,  the  defendant  should  duly  make  objection  on  that  ground.  This 
objeolion  can  be  taken  at  the  time  of  the  application  for  leave  to 
amend,  if  the  proposed  amendment  is  then  forthcoming,  or  it  can  be 
subsequently  made  on  motion  to  strike.  If  exception  is  not  thus  taken 
to  such  an  amendment,  the  defendant  thereby  waives  the  objection; 
and  he  will,  in  most  cases,  be  precluded  from  having  the  benefit  of  it 
in  the  higher  courts.  It  has  been  held  that  a  general  demurrer  to  an 
amended  bill,  for  want  of  equity,  does  not  raise  this  question  so  as  to 
save  the  benefit  of  it.^^ 

§  1098.  Addition  of  New  and  Consiitent  Canie  of  Action. 

As  regards  the  joinder  of  new  and  consistent  causes  of  action  by 
amendment  it  is  manifest  that,  just  as  an  original  bill  may  some- 

«8h!eM8  V.  Barrow  (1854)  IT  How.  ♦^Pendery  t?.  Carleton  (189$)  87  Fed. 
130,  15  L.  ed.  158.  41,  30  C.  C,  A.  610. 

4*  Shields  v,  Barrow  (18&4)  17  How. 
130,  144,  15  L.  ed.  158,  182.  See  Tyler 
V.  Galloway  (1882)  13  Fed.  477. 
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times  contain  more  than  one  cause  of  action,  so  a  new  cause  of  action 
may,  in  like  situations,  be  introduced  by  amendment.*®  Upon  prin- 
ciple, all  that  can  be  required  is  that  the  new  cause  of  action  should 
be  consistent  with  the  original  case,  and  of  such  nature  that  it  can  be 
joined  without  making  the  suit  multifarious.  Any  amendment  is 
l)ermissible  that  docs  not  materially  change  the  substance  of  the  case 
nor  render  the  bill  multifarious,*® 

The  following  cases  show  that,  so  long  as  the  original  object  and 
purpose  of  the  bill  remain  substantially  the  same,  quite  radical 
changes  may  be  made  in  the  theory  and  grounds  on  which  relief  is 
sought,  and  also  in  the  form  and  frame  of  the  suit 

Hunter  v.  United  States  (1831)  5  Pet.  173,  8  L.  ed.  86:  The  United  States 
filed  ft  bill  to  assert  a  right  in  the  property  of  its  insolvent  debtor  under  an 
assignment.  It  presently  appeared  that  this  claim  could  not  be  successfully 
asserted,  as  a  prior  assignment  had  effectually  conveyed  the  property  of  the 
debtor,  for  the  benefit  of  all  his  creditors,  thus  putting  the  United  States,  as  to 
that  assignment,  on  a  parity  with  other  creditors.  Thereupon  the  United  States 
filed  an  amended  bill,  set  up  a  general  priority  under  an  act  of  Congress,  and 
abandoned  the  claim  under  the  second  assignment.  It  was  held  that  this  was  a 
proper  amendment. 

Kichmond  v.  Irons  (1887)  121  U.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct.  788:  An  insol- 
vent bank  was  brought  into  liquidation  at  the  suit  of  a  creditor  suing  in  his  own 
vight  and  seeking  to  have  its  equitable  assets  applied  to  his  debt.  It  was  charged 
that  the  capital  stock  and  property  of  the  bank  was  being  squandered  and 
converted  by  its  ofiicers.  An  amendment  was  permitted  which  converted  the  suit 
into  a  class  suit  for  the  benefit  of  all  creditors.  The  rule  for  the  distribution 
of  assets  would  have  been  the  same  whether  the  suit  had  been  prosecuted  as 
originally  framed  or  as  amended.  Hence  the  change  in  the  theory  of  the  bill  was 
not  so  radical  as  superficially  appeared. 

§  1100.  Amendment  to  Prayer  of  Bill. 

The  prayer  of  a  bill  may  be  so  amended  as  to  cause  it  to  ask  for 
the  particular  relief  adapted  to  the  case  made  in  the  bill  and  sustained 
by  the  proof .^^  An  amendment  in  the  prayer  for  relief  will  not  be 
permitted  where  the  bill  does  not  state  a  case  for  relief  of  any  sort  ^* 

The  prayer  of  a  bill  cannot  be  amended  so  as  to  make  the  bill  ask 
for  two  inconsistent  and  diametrically  opposite  sorts  of  relief.**^ 

4«Tilton  V.  Cofield   (1876)   93  U.  S.  Bi  Hardin  v,  Boyd   (1884)   113  U.  S. 

163,  166,  23  L.  ed.  858,  859;  Tieman  v.  762,  28  L.  ed.  1142. 

Woodruff  (1850)  6  McLean,  135.  6 >  Shields  v,  Barrow  (1854)  17  How. 

49  Richmond  v.  Irons   (1887)   7  Sup.  143,  15  L.  ed.  161. 
Ct.  788,  121  U.  S.  27,  30  L.  ed.  864. 

60  Hardon  v.  Newton  (1878)  Fed.  Gas. 
Ko.  6,054. 
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§  1101.  Insertion  of  Prayer  for  Altematiye  Belief. 

A  bill  stating  one  cause  of  action  and  praying  for  one  species  of 
relief  can  be  so  changed  by  amendment  as  to  state  two  alternative 
causes  of  action  and  to  pray  for  alternative  relief,  provided  the  facts 
are  such  as  would  have  justified  the  plaintiff  in  framing  his  original 
bill  in  the  double  aspect.*^* 

Hardin  v.  Boyd  (1884)  113  U.  S.  756,  28  L.  ed.  1141:  In  a  suit  to  cancel  a 
bond  for  title  on  the  grounds  of  fraud  and  failure  of  the  obligee  to  pay  the  purchase 
money,  proof  was  taken.  At  the  hearing  the  plaintiff  was  permitted  to  amend  by 
adding  an  alternative  prayer  to  the  effect  that,  if  the  court  saw  fit  to  sustain  the 
bond  for  title,  then  the  plaintiff  might  be  given  a  decree  for  the  purchase  money 
and  that  the  lien  for  the  same  should  thereon  be  enforced  by  a  sale  of  the  land. 
The  situation  was  one  where  the  original  bill  might  well  have  been  framed  for 
alternative  relief;  and  the  amendment  had  no  other  effect  than  to  make  the  bill 
read  just  as  it  might  have  been  originally  prepared  consistently  with  the  estab- 
lished rules  of  equity  practice.  It  suggested  no  change  or  modification  of  its 
allegations,  and  in  no  just  sense  made  a  new  case. 

§  1102.  Relation  of  Amended  Bill  to  Original  Bill. 

An  amended  bill  or  an  amendment  to  a  bill  is  considered  as  a 
part  of  the  original  bill  and  as  constituting  with  it  one  record.  It  is 
but  a  continuation  of  the  original  bill.  The  statements  in  the 
amended  bill  have  as  much  claim  upon  the  attention  of  the  court  as 
anything  in  the  original  bill.  The  real  record  is  the  amended  bill 
with  the  original  bill,  and  they,  amalgamated,  constitute  the  case  of 
the  plaintiff.  In  other  words,  the  court  no  longer  looks  into  the  origi- 
nal bill  to  ascertain  the  character  of  relief  sought,  but  to  the  new 
record,  made  up  of  the  original  and  the  amended  bill,  and  deals 
exclusively  with  that.*^* 

However,  an  amendment  is  sometimes  of  such  a  character  that  it 
is  regarded  as  an  independent  graft  upon  the  original  case  and  as 
the  beginning  of  a  new  lis  pendens?^  ,  Thus,  if  a  new  party  is 
brought  in  by  an  amended  bill,  the  running  of  the  statute  of  limi- 
tations is  not  avoided  as  to  him  except  from  the  time  of  the  filing  of 
the  amendment.^® 

The  bill  and  amended  bill  are  so  far  one  that  the  cause  must  be 
heard  on  both  pleadings.    If,  by  chance  or  mistake,  a  cause  in  which 

ssMaynard  v.  Tilden  (1886)  28  Fed.       66  French   v.   Hay    (1874)    22   Wall. 
688;  Rigney  V.  De  Graw  (1900)  100  Fed.  246,  22  L.  ed.  856. 
213.  56  Miller  t?.  M'Intyro   (1832)    6  Pet. 

S4  Berliner  Gramophone  Co.  v.  Seaman  61,  8  L.  ed.  320. 
(1902)   118  Fed.  7S0,  761,  51  0.  G.  A« 
440. 
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an  amended  bill  has  been  filed  goes  before  the  cofurt  on  the  original 
bill  and  answer  only,  without  the  amended  bill,  the  decree  entered  on 
those  pleadings  is  made  upon  a  defective  record  and  must  not  be  given 
eflTect." 


§  1103.  Amendment  Belates  to  filing  of  Original  Bill. 

In  point  of  time  an  amendment  relates  back,  for  most  purposes,  to 
the  date  of  the  filing  of  the  original  bill.  In  other  words,  the  record 
is  considered  as  if  it  had  originally  read  as  amended.  For  instance, 
an  averment  of  citizenship  contained  only  in  an  amendment  speaks 
as  of  the  time  of  the  original.'*  If  a  defective  jurisdictional  aver- 
ment is  so  amended  as  to  make  the  bill  state  a  case  within  the  juris- 
diction of  the  court,  the  validity  of  any  mesne  process  issued  in  the 
suit  before  the  amendment  was  made  is  not  thereafter  open  to  ques- 
tion,5o 

An  amendment  to  a  bill  will  not  be  held  to  relate  back  to  the  com- 
mencement of  the  suit  so  as  to  defeat  the  operation  of  the  statute  of 
limitations  as  to  a  claim  meantime  barred  by  the  statute.  This  rule 
applies,  of  course,  only  in  those  cases  where  the  claim  set  up  by  the 
amendment  is  wholly  new  and  not  embraced  in  the  bill,  or  where  a 
new  party  defendant  is  made  by  the  amendment.^^ 

Formalities  and  Proceedings  Incident  to  Amending  Bilh 

§  1104.  Amending  in  Early  Stagei  ot  litigation. 

The  right  to  amend  a  bill  in  the  early  stages  of  the  suit  is  fully 
protected  and  defined  in  equity  rule  28.'^  The  rule  is  so  plain  in  its 
language  that  few  comments  on  its  application  or  bearing  are  needed. 

Equity  Rule  28s  The  plaintiff  sbaU  be  at  liberty,  at  a  matter  of  conrM,  and 
witliout  payment  of  eosta,  to  amend  liia  bill,  in  any  matters  whatsoever,  before 
any  copy  has  been  taken  out  of  the  clerk's  office,  and  in  any  small  matters  after- 
wards, such  as  filling  blanks,  correcting  errors  of  dates,  misnomer  of  parties^ 
misdescrfption  of  premises,  clerical  errors,  and  generally  in  matters  of  form. 
But  if  he  amend  in  a  material  point  (as  he  may  do  of  course)  after  a  copy  has 
been  so  takes,  before  any  answer  or  plea  or  damurrer  to  the  bill,  he  ahaU  pay 

67  Berliner  Gramophone  Co.  v.  Seaman       6o  See  Bowden  v.  Bumham  (C.  C.  A.; 

(C.  C.  A.;  1908)  113  Fed.  760,  51  C.  G.  1884)  68  Fed.  752«  764,  8  a  a  A.  MS. 
A.  440.  coMIUer  «.  M'lviyre   (.1832)   t  WU 

»«  Gani^ie  v.  Hulbert  (1886)  70  Fed.  61,  8  L.  ed.  320. 
208,  16  C.  C.  A.  488;  Baltimore,  etc.  R.       ^i  lasuiaooe  Ga  o4  North  Aamdca  V. 

Co.  V.  McLaughlin  (1886)  73  Fed.  618,  Svendiei^  (U8a)  74  led.  SM. 
18  C.  G.  A.  661. 
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to  the  defendant  tbe  costs  occasioned  thereby  and  fihall,  wltboni  dela7>  fHmub 
him  a  fair  copy  thereof^  free  of  expense,  with  suitable  references  to  the  places 
where  the  same  are  to  be  inserted.  And  if  the  amendments  are  nimierous,  he  shall 
fumiah*  in  like  manner^  to  the  defendant,  a  copy  of  the  whole  bill  as  anended; 
and  if  there  be  more  than  one  defendant,  a  copy  shall  be  furnished  to  each 
defendant  a^Tected  thereby. 

Under  this  rule  proper  amendments  of  all  sorts  are  alloi^d  as  of 
course  until  an  answer,  plea,  or  demurrer  has  been  filed;  and  cor- 
rections of  clerical  errors  and  all  small  matters  a.e  permissible  at  any 
time.  Wben  an  amendment  is  filed  before  answer,  plea,  or  demurrer, 
it  does  not  have  to  be  supported  by  an  affidavit,  unless  the  plaintiff 
wishes  to  use  it  as  evidence  on  a  provisional  application  for  some 
extraordinary  relief.** 

A  plaintiff  who  amends  on  A  material  point  after  a  eopy  of  tha  bill 
has  been  taken  out  should  pay  the  costs  and  furnish  the  copy  of  the 
amendment  as  contemplated  by  the  rule ;  and  if  he  does  not  do  so,  the 
filing  of  the  amendment  is  Irregular.  Such  an  amendment  can  doubt- 
less be  stricken  from  the  files  at  the  instance  of  the  adversary,  and 
the  plaintiff  himself  can  withdraw  it.®* 

§  1105.  Amendment  in  Small  Hatters. 

Amendments  of  a  minor  character,  or,  as  is  said  in  the  rule,  amend- 
ments ^^  in  any  small  matters,"  can  be  made  at  any  time  in  open  court 
when  attention  is  directed  to  the  defect,  and  this  without  requiring 
any  formal  application.®^  An  amendment  of  a  bill  by  adding  the 
names  and  residences  of  the  parties  is  of  this  kind.  Such  an  amend-* 
ment  will  be  permitted  instanter  and  as  a  matter  of  course.®^ 

An  amendment  to  a  bill  of  injunction  the  purpose  of  which  amend* 
ment  is  to  incorporate  an  allegation  that  the  defendant  threatens  tc 
continue  his  unlawful  acts  is  so  far  an  amendment  of  form  that  it 
may  be  made  at  the  hearing  under  the  authority  of  this  rule.®® 

§  1106.  Amending  after  Answer. 

The  right  to  amend  a  bill  in  material  matters  after  the  defendant 
has  put  in  an  answer,  plea,  or  demurrer,  and  before  the  final  hearing, 

<s  Chase  Electric  etc.  Co.  f>.  Columbia  8s  Harrey  r.  Richmond  &  M.  By.  Co. 

etc.  Co.  (1905)  136  Fed.  609.  (1894)  64  Fed.  10. 

<<  Sheffield  Furnace  Co.  v.  Witherow  ««  Evenson  f.  Spaulding    (C.  C.  A.; 

(1893)  149  U.  S.  576,  37  L.  ed.  853.  1907)  0  L.R.A.  (N.S.)  904,  160  Fed.  523, 

«4  Nevada    Nickel    Syndicate    v.    Na-  82  C.  C.  A.  263. 
tional  Nickel  Co.   (1898)    86  Fed.  486, 
488. 
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is  defined  and  the  procedure  necessary  to  procure  leave  to  make  such 
an  amendment  is  indicated  in  equity  rule  29  as  follows :  ^^ 

Equity  Rule  29:  After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before 
replication,  the  plaintiff  may,  upon  motion  or  petition,  without  notice,  obtain  an 
order  from  any  judge  of  the  court  to  amend  his  bill  on  or  before  the  next  succeed- 
ing rule  day,  upon  payment  of  costs  or  without  payment  of  costs,  as  the  court 
or  a  judge  thereof  may  in  his  discretion  direct.  But  after  repUcation  filed,  the 
plaintiff  shall  not  be  permitted  to  withdraw  it  and  to  amend  his  bill,  except 
upon  a  special  order  of  a  judge  of  the  court,  upon  motion  or  petition,  after 
due  notice  to  the  other  party,  and  upon  proof  by  affidavit  that  the  same  is  not 
made  for  the  purpose  of  vexation  or  delay,  or  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not  with  reasonable  diligence  have  been  sooner 
introduced  into  the  bill,  and  upon  the  plaintiff's  submitting  to  such  other  terms 
as  may  be  imposed  by  the  judge  for  speeding  the  cause. 


§  1107.  Amending  after  Beplioation  Piled. 

In  the  early  stages  of  the  suit  the  allowance  of  amendments  is  to 
a  considerable  degree  controlled  by  the  rules  and  more  especially  by 
rule  28.  But  in  the  later  stages  of  the  proceedings  the  discretion  of 
the  court  comes  more  fully  into  play.  After  replication  or  the  setting 
down  of  a  cause  for  hearing  on  bill  and  answer,  amendments  are 
dependent  on  leave  of  court,  granted,  under  rule  29,  in  the  exercise 
of  judicial  discretion.^® 

After  replication  and  proof  in  chief,  an  amendment  of  the  bill  may 
proi)erly  be  permitted,  if  its  sole  purpose  is  to  strengthen  the  case  or 
make  out  a  better  title  to  the  relief  sought  in  the  original  bill.  But  if 
it  seeks  to  widen  the  scope  of  the  suit  so  as  to  include  other  claims, 
the  permission  may  be  refused;  and  it  will  be  refused  where  the 
original  bill  presents  proper  matter  for  relief,  and  the  proffered 
amendment  is  in  no  respect  essential  to  the  doing  of  justice  on  the 
case  so  made.®* 

§  1108.  LeaTe  to  Withdraw  Beplication. 

By  filing  a  replication  to  the  defendant's  answer  or  plea,  the  plain- 
tiff puts  the  cause  at  issue  and  terminates  the  pleadings.     This 

<7  No  amendment  is  necessary  at  all  ages  and  profits,  though  the  master's 
where  the  defect  is  immaterial.  For  report  had  been  filed.  The  claim  was 
instance  an  amendment  is  not  necessary  such  that  it  might  have  been  inserted 
to  cure  a  slight  and  trivial  variance  in  the  original  bill  but  was  omitted  by 
between  the  allegations  and  proof,  oversight.  The  proof  on  the  claim  had 
Movius  V.  Lee  (1887)  30  Fed.  298.  been  mainly  taken.    The  court  properly 

68  Gubbins  t?.  Laugh tenBchlager  (1896)   reserved  the  right  of  the  defendant  to 
75  Fed.  615,  619.    In  Nellis  v,  Pennock  controvert  the  claim. 
Mfg.  Co.   (1889)  38  Fed.  379,  the  court       «»  Bass,  Ratcliflf  ft  Gretton  r.  Chris- 
permitted  an  amendment  to  the  bill  to  tian  Feigenspan   (1897)   82  Fed.  260. 
be  put  in  introducing  a  claim  for  dam- 
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operates  as  a  sort  of  election,  on  the  part  of  the  plaintiff,  to  go  to 
proof  on  the  issue  or  issues  thus  made;  and  he  cannot  afterwards 
amend  without  first  getting  leave  to  withdraw  the  replication.''® 

The  record  should  recite  the  fact  that  leave  to  withdraw  the  repli- 
cation and  file  the  amendment  was  obtained  in  accordance  with  the 
equity  rule,  otherwise  the  proceedings  are  irregular.^^  If  the  record 
recites  that  leave  of  the  court  was  granted,  it  will  be  presumed  that 
all  the  conditions  prescribed  in  the  rule  were  complied  with.  For 
instance,  it  has  been  held,  in  a  case  where  it  appeared  that  leave  to 
file  the  amendment  had  been  granted  in  open  court  and  in  the  pres- 
ence of  both  parties,  that  the  record  need  not  recite  that  the  necessary 
affidavit  had  been  made.''^ 

§  1109.  Mode  of  Effecting  Amendment  of  Bill. 

A  bill  is  amended  by  incorporating  new  statements  in  it  or  by 
striking  out,  or  otherwise  changing,  something  already  contained  in 
the  bill  Amendments  can  be  made  either  on  the  face  of  the  original 
bill,  as  by  interlineation  or  addition,  or  they  can  be  made  more 
formally  by  the  filing  of  an  amended  bill.  Amendments  should  not 
be  made  on  the  face  of  the  bill  except  where  small  changes  are  neces- 
sary or  where  the  amendment  is  made  before  the  original  bill  has  been 
answered.  If  the  amendment  is  important  or  too  lengthy  to  be  easily 
added  to  the  original,  it  should  be  in  the  form  of  a  separate  amended 
bill.  In  the  English  chancery  it  used  to  be  customary  to  allow  the 
plaintiff  considerable  freedom  in  regard  to  making  amendments  by 
interlineation,  or  addition  on  the  face  or  margin  of  the  original  bill.^' 
This  indulgence  was  doubtless  due  to  the  fact  that  in  those  cases 
where  the  amendment  was  in  the  form  of  a  new  and  separate  biU,  the 
costs  of  engrossing  such  amended  bill  were  considerable.  This  con- 
sideration hardly  applies  in  our  practice,  and  accordingly  it  is  better 
in  the  federal  courts  to  file  a  separate  amended  bill  where  this  is 
practicable. 


§  1110.  Beoital  of  Original  Bill  in  Amended  Bill. 

It  is  sometimes  advisable,  for  the  purposes  of  brevity  and  preci- 
sion, to  redraft  the  whole  instrument.  But  this  is  rarely  necessary, 
and  as  a  rule  the  amended  bill  should  contain  only  so  much  of  the 

TOMoehier   V,   Knox   College    (1863)  71  Washington   Railroad    v,    Bradley 

32  111  155;  S^rmonr  v.  Long  Dock  Co.  (1870)  10  Wall.  299,  19  L.  ed.  894. 

(1864)   17  N.  J.  Eq.  109;  Hampson  v.  7S  Mills  v,  Soott  (1890)  43  Fed.  452. 

Quayle    (1880)    12   R.    I.   608.  7t  1   Dan.   Ch.   Pr.   548. 
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original  bill  as  may  be  needed  to  make  the  scope  and  purport  of  the 
amendment  intelligible.  The  whole  of  the  original  bill  should  not  be 
incorporated  in  the  amendment,  unless  perhaps  by  way  of  reference. 
The  propriety  of  keeping  the  matter  of  the  original  and  amended  bill 
separate,  as  a  matter  of  form,  becomes  apparent  where  the  amended 
bill  introduces  new  parties.  The  amended  bill  calls  upon  the  ori^nal 
defendants  to  answer  the  amended  bill,  and  upon  the  new  defendants 
to  answer  both  the  amended  and  the  original  bill.  If  the  amended  bill 
should  incorporate  the  whole  of  the  original  bill  or  parts  of  it  that  are 
not  essential  to  the  amended  bill,  those  defendants  who  have  already 
answered  the  original  bill  may  be  subjected  to  inconvenience  in 
searching  out  and  separating  the  new  matter  from  the  pld ;  and  if  a 
mistake  should  be  made  in  this,  their  answer  to  the  amended  bill  may 
prove  to  be  subject  to  exception.^* 

§  1111.  Pnijer  for  Making  of  Defeaduts. 

A  party  defendant  to  the  original  bill  is  made  a  party  defendant  to 
the  amended  bill,  though  his  name  is  not  recited,  where  the  amended 
bill  expressly  prays  that  the  parties  defendant  to  the  original  bill  be 
made  defendants  to  the  amended  bill,  and  the  substance  of  the  origi- 
nal is  incorporated  in  the  amended  bill  by  reference.^' 

§  1112.  Character  of  Amended  Bill  Determined  by  Contents. 

A  bill  that  really  amounts  to  an  amended  bill  will  be  so  treated, 
though  in  terms  it  purports  to  be  an  original  bill.  A  pleading  is  not 
wliat  it  is  called  but  what  it  really  is.  Its  character  is  to  be  deter- 
iriined  by  the  court  upon  consideration  of  its  contents.''®  An  affidavit 
filed  in  support  of  an  application  for  a  receiver  cannot  be  considered 
as  an  amendment  to  the  bill,  where  it  is  not  at  the  time  treated  as 
such  by  the  parties  and  no  leave  to  file  it  as  an  amendment  is  granted 
by  the  court.'''' 

§  1113.  Application  for  laare  to  Amend. 

Proposed  amendments  to  a  bill  or  answer  should  usually  be  pre- 
sented to  the  court  at  the  time  the  application  for  leave  to  amend  is 
made,  in  order  that  the  court  may  judge  of  the  propriety  of  the 

74  Peiree  «.  West  (1816)  8  Wash.  C.  7«  utah-NeradA  €k).  v.  De  Lamar 
C.  364,  Fed.  Gas.  No.  10,910.  (1906)  145  Fed.  505,  75  C.  C.  A.  1. 

75  Empire  Ck>al  ft  Tranap*  Co.  v.  77Sidwa7  v.  MisBOiiri  Land  k  Live 
H^mpire  Coal  k  Mifl.  Go.  (1693)  14  6up.  Stock  Go.   (1002)   116  Fed.  381. 

Ct.  66,  150  U.  a   159,  37  L.  ed.   1037. 
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amendment ;  and  the  order  permitting  the  amendment  should  specify 
the  particular  amendment  allowed  by  the  court.  But  these  conditions 
may  be  waived,  and  opposing  counsel  does  waive  them  by  consenting 
to  an  order  granting  general  leave  to  amend.^® 

The  affidavit  prescribed  by  rule  29  is  necessary  in  all  cases  where 
the  application  to  amend  is  made  after  the  replication  has  been  filed ; 
and  an  amendment  oflFered  without  being  so  supported  will  be 
rejected.^®  On  application  for  leave  to  amend,  the  opposing  party 
may  by  affidavit  show  that  the  facts  stated  in  the  proposed  amendment 
are  not  true  in  point  of  fact.®** 

A  motion  for  leave  to  amend  a  bill  may  be  heard  at  the  same 
time  as  exceptions  to  the  answer.  In  such  case,  if  the  amendment  is 
permitted  and  the  exceptions  allowed,  tLe  defendant  will  be  required 
to  answer  the  amendments  at  the  same  time  that  he  puts  in  his  fuller 
answer  to  the  original  bill.®* 

§  1114.  Filing  Amendment. 

A  plaintiff  who  has  gotten  formal  leave  to  amend  after  answer, 
plea,  or  demurrer,  or  after  replication,  must  file  his  amendments  or 
his  amended  bill  in  the  clerk's  office  on  or  before  the  next  succeeding 
rule  day.  If  he  does  not  do  so,  he  is  considered  to  have  abandoned 
the  amendment ;  -nd  thereupon  the  cause  proceeds  as  if  no  application 
for  an  amendment  had  been  made.®* 

If  leave  to  amend  a  bill  is  formally  granted  and  the  plaintiff, 
instead  of  availing  himself  of  it,  proceeds  to  a  hearing  before  the 
master,  the  court  may  subsequently  refuse  to  admit  the  amendment, 
especially  where  the  first  leave  was  granted  subject  to  a  time  limit 
that  has  passed.®® 

§  1115.  Imposition  of  Costs. 

In  exercising  its  discretion  as  to  the  imposition  of  costs,  upon  the 
allowance  of  an  amendment,  the  courts  should  remember  that  the  pay- 
ment of  costs  Is  the  normal  and  proper  price  for  favor  granted ;  and 
unnecessary  indulgence  in  this  matter  is  calculated  to  encourage  loose 
practice  and  to  operate  with  injustice  to  the  adverse  party.    Amend- 

7  s  Stokes   V.  Famswortb    (1900)    09       «>  Equity  Rule  30. 
Fed.   836.  8S  Femison  Contracting  Co.  v.  Man- 

7f  Beavers  v.  C.  A.  RicliardBOii  k  Co.  hattan  frust  Co.  (C.  C.  A.;  1902)   118 
(1902)   118  Fed.  320.  Fed.  791,  55  C.  C.  A.  629. 

to  Hicks  V,  Otto  (1883)   17  Fed.  539. 

SI  Kittredge  v.  ClaremontBank  (1845) 
3  Story  590,  Fed.  Cas.  No.  7,858. 
^.  Prac.  Vol.  n.— 43, 
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mentd  when  granted  should  be  paid  for  in  costs.  An  experienced 
chancellor  and  author  has  well  said :  '^  Parties  dislike  to  pay  costs 
before  final  decree;  and  solicitors  are  fully  aware  of  this  dislike. 
The  effect  of  this  dislike  and  knowledge  is  to  greatly  stimulate  dili- 
gence, both  on  the  part  of  solicitors  and  their  clients.  Parties  who 
know  that  they  will  have  to  pay  for  favors  will  be  slow  to  ask  them, 
and  quick  to  avoid  the  necessity  of  asking.  The  result  is,  great 
promptness  in  preparing  for  trial"  ®* 

The  defendant's  solicitor's  fee  may  be  included  in  the  costs 
charged  to  the  plaintiff  on  granting  leave  to  amend  after  answer 
filed.«« 

§  1116.  Striking  Irregular  Amendment 

A  motion  to  strike  an  amendment  from  the  files  is  the  proper 
remedy  where  it  has  been  irregularly  and  improperly  filed  contrary 
to  the  practice  of  the  court.  This  motion  has  also  been  used  where  the 
amendment  was  wholly  insufficient  and  improper,  as  where  it  made  an 
entirely  new  case  and  contained  matter  inappropriate  to  be  the  sub- 
ject of  an  amendment.®® 

After  an  amendment  to  a  bill  has  been  filled  by  leave,  the  court  will 
not,  on  a  motion  to  strike  the  amendment,  consider  anew  the  question 
of  the  propriety  of  permitting  the  amendment,®^ 

An  amendment  that  cures  a  real  defect  in  the  case  stated  in  the 
bill  and  which  has  been  filed  by  permission  of  the  court  cannot  be 
stricken  from  the  files  by  the  court  that  granted  the  leave  to  file  it;  or, 
at  least,  to  strike  such  an  amendment  is  reversible  error.®® 

§  1117.  Amending  after  Bemnrrer  Filed. 

Amendments  to  a  bill  are  allowable  after  a  demurrer  is  put  in,  but 
as  the  cause  proceeds  to  hearing  on  the  demurrer  leave  to  amend 
becomes  less  a  matter  of  course  and  more  a  matter  of  discretion.  For 
instance,  it  was  the  rule  in  the  English  chancery  that  after  the 

S4  Gibson,   Suits  in   Chan.    (2d  ed.)  strike,  the  leave  was  granted  with  this 

I  527.  understanding;    and    subsequently,    on 

86  Wallace  v.  Taylor  (1807)  Fed.  Cas.  motion  to  strike,  the  court  entertained 

No.    17,103.  objections  just  as  if  the  matter  had  been 

ssOglesby  v.  Attrill    (1882)    14  Fed.  heard   on    a   contested    application    for 

214.  leave  to  file.     Metropolitan  Nat.  Bank 

ST  See  Lichtonauer  v.  Cheney  (1881)  v.  St.  Louis  Dispatch  Co.  (1889)  38  Fed. 

8  Fed.  876.  67. 

But  in  a  case  where  a  solicitor  for  ssLant  v.  Manley   (C.  C.  A.;  1896) 

the  defendant,  when    leave    was    first  76  Fed.  627,  21  C.  C.  A.  467,  reversing 

asked,    stated  that    he  had    objections  (1896)    71    Fed.  7. 
that  would  be  presented  on  motion  to 
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demurrer  was  filed,  but  before  the  cause  was  set  down  for  argument 
on  the  demurrer,  leave  to  amend  would  be  granted  as  of  course  on 
the  payment  of  the  usual  costs  only.  After  the  cause  was  set  for 
argument  on  the  demurrer,  the  terms  as  to  costs  were  much  heavier.^® 

§  1118.  Amending  after  Demurrer  Sustained. 

Where  a  demurrer  to  a  whole  bill  was  allowed,  the  ancient  rule  of 
practice  was  that  the  cause  was  thereby  put  out  of  court,  and  the 
bill  could  not  be  amended ;  ^^  but  this  rule  did  not  apply  where  the 
demurrer  went  to  a  part  of  the  bill  only.  Here  the  part  of  the  bill 
not  covered  by  the  demurrer  remained  in  court,  and  this  part  could  be 
amended  or  proceeded  with  the  same  as  if  no  demurrer  had  been 
filed.** 

The  effect  of  the  old  rule  forbidding  the  amendment  of  a  bill  upon 
sustaining  a  demurrer  going  to  the  whole  bill  may  be  evaded  in  this 
way:  Thus,  instead  of  entering  an  order  sustaining  the  demurrer, 
and  dismissing  the  bill,  the  court  can  merely  enter  an  order  allowing 
the  plaintiff  to  amend  his  bill  on  the  payment  of  costs.  The  result  is 
that  the  demurrer  is  left  imdetermined,  and  the  bill  remains  in  court 
and  may  then  be  cured  of  its  defects  by  amendment.  This  prevents 
the  necessity  of  the  plaintiff's  going  to  the  trouble  and  expense  of 
filing  a  new  bill.®* 

In  the  practice  of  the  federal  courts,  resort  to  this  indirect  mode  of 
proceeding  is  not  necessary;  for,  by  equity  rule  35,  the  courts  are 
given  express  authority  to  permit  the  bill  to  be  amended  when  a 
demurrer  is  allowed.  But  upon  the  sustaining  of  a  demurrer,  the 
plaintiff  does  not  have  an  unconditional  right  to  amend.  It  is  within 
the  discretion  of  the  court  to  permit  it  or  not. 

§  1119.  Amendment  after  Demurrer  to  BiUin  Double  Aspect. 

If  a  bill  is  filed  in  double  aspect  and  a  demurrer  to  one  branch  of 
the  relief  is  sustained,  the  court  may  at  any  time  during  the  pendency 
of  the  litigation  on  the  other  branch  allow  an  amendment  to  so  much 
of  the  biU  as  is  covered  by  that  demurrer,  and  the  court  does  not  lose 
jurisdiction  by  the  lapse  of  time  allowed  for  an  appeal.  In  discussing 
the  practice,  in  dealing  with  matters  arising  in  such  cases,  it  Has  been 

••1  DuL  Ch.  Pr.  624.  9U   Barb.  Ch.  Pr.  111. 

90  Smith  9.  Barnes  (1736)  I  Dick.  67;       «>  Gibson,  Suits  in  Chan.    (2d  ed.) 
Edward  P.  Ellis  Ck>.  v.  Withlacoochee   §  674, 
Lumber  Co.  (  0.  0.  A.;  1001)  105  Fed. 
680,  44  C.  C.  A.  673;  1  Dan.  Ch.  PL  4 
Pr.  4th  ed.  G97. 
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said :  '^  Upon  such  a  bill  as  this^  successive  final  decrees  are  not 
pronounced.  Interlocutory  orders  may  be  entered,  which  have  the 
effect  of  disposing  of  some  of  the  matters  of  the  bill  for  the  time 
being,  and  the  case  proceeds  until  all  the  matters  are  decided,  where- 
upon a  final  decree  is  entered.  Meantime  the  court  does  not  lose  con- 
trol of  the  questions  decided  in  the  preliminary  or  interlocutory 
orders,  but  may  revise  them,  if  it  finds  sufficient  reason,  in  rendering 
the  final  decree.''  •* 

§  1120.  Nature  of  Amendinent  Permissible  after  Demurrer  Snitained. 

If  a  demurrer  is  sustained  to  a  bill  stating  one  cause  of  action  and 
asking  for  one  sort  of  relief,  the  plaintiff  may  thereupon  be  permitted 
to  amend  his  bill  so  as  to  state  another  cause  of  action  and  pray  for  a 
different  sort  of  relief.  But  the  cause  of  action  so  stated  must  be  con- 
nected, in  some  legitimate  way,  with  the  cause  of  action  stated  in  the 
original  bill.  It  must,  as  a  general  rule,  proceed  on  the  same  state 
of  facts ;  and  it  must  not  be  entirely  disconnected  with  the  original 
cause,  or  inconsistent  with  it.  Here*  the  result  is  very  much  the 
same  as  if  the  original  bill  had  been  framed  in  a  double  aspect  and  a 
demurrer  had  been  sustained  to  one  branch  of  it,  leaving  the  other 
intact.  The  cases  on  this  point  evince  a  disposition  on  the  part  of  the 
courts  somewhat  more  favorable  to  the  plaintiff  than  where  the  bill 
prays  for  alternative  relief  in  the  first  instance.  The  reason  no  doubt 
is  that,  inasmuch  as  one  of  the  branches  of  the  suit  has  been  pruned  off 
by  demurrer,  the  embarrassment  that  might  have  resulted  from  small 
inconsistencies  between  the  causes  of  action  is  not  felt.  On  sustain- 
ing a  demurrer  to  a  bill  for  the  foreclosure  of  a  mortgage,  the  court 
has  allowed  the  plaintiff  to  amend  his  bill  so  as  to  turn  the  suit  into 
one  for  specific  performance.®*  The  following  case  furnishes  an 
illustration  of  the  rule  that  when  a  demurrer  is  sustained  to  a  bill,  it 
may  be  amended  so  as  to  state  a  different  cause  and  to  seek  different 
relief  on  those  same  facts. 

J<me9  V.  Van  Doren  (1889)  130  U.  S.  684,  9  Sup.  Ct.  685,  32  L.  ed.  1077:  In 
a  suit  to  establish  a  dower  right  in  property,  the  original  biU  alleged  that  the 
plaintiff  had  wrongfully  been  deprived  of  the  same  by  the  act  of  the  defendant, 
and  that  he  had  taken  and  held  the  title  under  an  express  trust  for  her.  A 
demurrer  having  been  sustained,  to  the  bill  in  this  aspect,  the  court  permitted  an 
amendment  that  changed  the  theory  of  the  bill  from  express  trust  to  that  of  con^ 

9  s  Globe- Wernicke  Co.  t?.  Fred  Macey       84  Randall    v.    Jaques    (1857)     Fed. 
Co.  (1902)  119  Fed.  696,  703,  56  C.  C.  A.   Cas.  No.  11,553. 
304. 


§§1121-1123]  AMENDMENT.  677 

Btructive  trust  arising  from  the  fraudulent  misrepresentations  of  the  defendant. 
The  supreme  court  held  that  the  amendment  was  one  which,  in  the  discretion  of 
the  circuit  court,  might  well  be  permitted.  96 

§  1121.  Time  of  Application  as  Affecting  Sight  to  Amend. 

The  application  to  amend,  after  a  demurrer  is  allowed,  should  be 
made  within  a  reasonable  time.  The  lapse  of  the  period  of  a  full 
year  ••  or  of  several  months,®^  after  the  order  sustaining  the  demurrer 
has  been  made,  is  sufficient,  in  some  cases,  to  justify  the  court  in 
refusing  to  permit  the  amendment. 

If  the  application  to  amend  a  bill  is  made  within  a  short  and  rea- 
sonable time  after  the  sustaining  of  a  special  demurrer  going  to  that 
defect,  the  application  may  be  granted  though  the  cause  has  been  long 
I)ending  in  court.®® 

§  1122.  Amending  Bill  at  Hearing. 

The  courts  are  hardest  put  to  it  in  dealing  with  matters  of  amend- 
ment when  the  application  to  amend  comes  at  the  hearing,  or  after 
the  hearing  and  before  the  decree  is  entered.  Amendments  at  this 
juncture  rest  entirely  in  the  sound  discretion  of  the  court.  The 
courts  are,  of  course,  loath  to  allow  an  amendment  at  this  stage  that 
will  substantially  change  the  character  of  the  bill ;  ®®  but  the  matter 
is  one  of  discretion,  and  the  courts  will  allow  the  amendment  if  the 
interest  of  justice  requires.  But  the  party  desiring  to  amend  must  bo 
free  from  negligence ;  and,  if  the  amendment  is  allowed,  care  must 
be  taken  not  to  prejudice  the  real  rights  of  the  adversary. ^^^ 

§  1123.  Amendment  Conforming  to  Case  Proved. 

The  situation  in  which  material  amendments  are  most  frequently 
allowed  at  or  after  the  hearing  is  that  where  the  pleadings  are  found 
not  to  be  precisely  adapted  to  the  cause  which  constitutes  the  real 
dispute  and  upon  which  proof  has  been  taken.  The  idea  in  allowing 
such  an  amendment  is  thereby  to  put  in  issue  the  matters  really  in 
dispute  and  in  proof,  but  not  sufficiently  put  in  issue  by  the  original 
bill.101 

'SBrainard  v.  Buck   (1902)   22  Sup.  »» Walden  v,  Bodlej   (1840)    14  Pet. 

Ct.  458,  184  U.  S.  09,  46  L.  ed.  449.  156,  10  L.  ed.  398. 

'•Boeton  &  A.  R.  Oo.  v.  Parr  (1899)  loo  Blair  v.  Harrison   (1893)  57  Fed. 

98  Fed.  483.  257,  6  C.  C.  A.  326;  Glaflin  v.  Bennett 

»7E.   P.   Allis   Co.  V.  Withlacoochee  (1892)    51    Fed.   693. 

Lumber  Co.   (C.  C.  A.;  1901)   44  C.  C.  loi    Battle  v.  Mutual  Life  Ins.  Co. 

A.  673,  105  Fed.  680.  (1873)   Fed.  Cas.  No.  1,109,  10  Blatchf. 

"Fisher  ©.Rutherford  (1830)  Baldw.  417. 
188,  Fed.  Cas.  No.  4,823. 
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1.  Neale  v.  Neale  (1869)  9  Wall.  1,  19  L.  ed.  590:  A  bill  for  specific  perform- 
ance filed  by  a  husband  and  wife  against  the  husband's  father  alleged  a  promise 
by  the  latter  to  give  to  the  plaintiffs  or  to  one  of  them  a  lot  of  land,  so  that 
a  house  might  be  erected  thereon  with  her  money  for  their  home.  It  also  alleged 
that  the  house  was  accordingly  built  but  that  the  defendant  refused  to  convey. 
The  bill  prayed  that  the  defendant  should  be  compelled  to  deed  the  land  to  her 
and  her  heirs,  or  to  some  one  in  trust  for  her.  The  evidence  showed  a  promise 
to  give  the  lot  to  the  wife,  not  in  the  alternative  to  tlie  husband  or  the  wife,  and 
the  answer  substantially  admitted  the  promise  as  proved.  At  the  hearing  the 
court  ordered  that  the  plaintiffs  should  have  leave  to  amend  the  bill  to  conform 
to  the  proof.  This  was  done  and  a  decree  was  then  entered  for  the  plaintiffs  on 
the  same  proof.  The  supreme  court  upheld  ths  procedure.  It  was  insisted  that 
after  a  cause  has  been  heard  the  power  of  the  court  to  allow  amendments  either 
ceases  altogether,  or  is  limited  to  amendments  of  form  only,  and  does  not  go  so 
far  as  to  authorize  such  a  change  in  the  framework  of  the  bill  as  to  make  a 
different  case.  But  it  was  said :  "  This  doctrine  would  deny  to  a  court  of  equity 
the  power  to  grant  amendments  after  the  cause  was  heard  and  before  decree  was 
passed,  no  matter  how  manifest  it  was  that  the  purposes  of  substantial  justice 
required  it,  and  would,  if  sanctioned,  frequently  embarrass  the  court  in  its  efforts 
to  adjust  the  proper  mode  and  measure  of  relief.  To  accomplish  the  object  for 
which  a  court  of  equity  was  created,  it  has  the  power  to  adapt  its  proceedings  to 
the  exigency  of  each  particular  case,  but  this  power  would  very  often  be  inef- 
fectual for  the  purpose,  unless  it  also  possessed  the  additional  power,  after  a 
cause  was  heard  and  a  case  for  relief  made  out,  but  not  the  case  disclosed  by  the 
bill,  to  allow  an  alteration  of  the  pleadings  on  terms  that  the  party  not  in  fault 
would  have  no  reasonable  ground  to  object  to.  That  the  court  has  this  power  and 
can,  upon  hearing  the  cause,  if  unable  to  do  complete  justice  by  reason  of  defec- 
tive pleadings,  permit  amendments,  both  of  bills  and  answers,  is  sustained  by  the 
authorities.  Necessarily,  in  a  federal  tribunal,  the  matter  of  amendment,  at  this 
stage  of  the  progress  of  the  cause,  rests  in  the  sound  discretion  of  the  court." 

2.  araffam  t?.  Burgess  (188G)  117  U.  8.  180,  29  L.  ed.  839:  The  bill  sought  to 
annul  an  execution  sale  of  land  on  the  ground  of  fraud  and  to  recover  the  prop- 
erty from  the  purchaser.  The  proof  was  not  sufficient  to  establish  this  ground 
of  relief,  but  circmnstances  were  shown  that  justified  alternative  relief  by  way 
of  redemption.  An  amendment  of  the  bill  was  permitted  to  effectuate  this,  and  the 
supreme  court  sustained  it.  The  case  was  one  that  appealed  very  strongly  to  the 
judicial  conscience. 

3.  Chicago,  Milwaukee,  etc.  B.  Co.  v.  Third  Nat.  Bank  (1890)  134  U.  S.  276, 
33  L.  ed.  900:  To  a  bill  to  invalidate  a  judgment  lien,  a  cross  bill  was  filed  that, 
as  originally  framed,  went  on  the  theory  that  the  cross  plaintiff  had  acquired 
a  first  judgment  lien  by  redeeming  from  a  judgment  sale.  This  title  to  relief  was 
not  made  out.  But  the  original  bill  alleged,  and  the  plaintiff*s  proof  showed, 
facts  sufficient  to  entitle  the  cross  plaintiff  to  relief  by  reason  of  the  misappro- 
priation of  a  large  siun  of  money,  the  proceeds  of  bonds  of  the  plaintiff  railroad 
company.  At  the  hearing  the  court  permitted  the  cross  bill  to  be  so  amended 
as  to  cover  this  ground  of  relief.  This  course  was  upheld  by  the  supreme  court. 
"The  amendment  to  the  cross  bill  was  simply  to  enable  the  cross  complainant 
to  avail  itself  of  what  had  been  alleged  and  proved  by  the  original  complainants. 
So,  although  thereby  was  presented  a  new  and  independent  basis  of   relief,  we 
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think  it  must  be  held  that  there  was  no  error  in  permitting  the  cross  complainant 
to  avail  itself  of  the  fact  thus  furnished  by  its  adversaries." 

§  1124.  Sight  of  Amendmeiit  as  Affected  by  Scope  of  Answer. 

The  following  case  contains  a  suggestion  that  justly  has  great 
weight  in  determining  whether  an  amendment  to  the  bill  should  be 
aUowed  after  the  hearing.  It  is  this :  Will  the  proposed  amendment 
so  far  change  the  bill  as  to  make  the  answer  unresponsive  and  inap- 
plicable ?  If  the  answer  already  in  appears  to  be  equally  sufficient  as 
against  the  amended  bill^  then  the  amendment  may  in  the  discretion 
of  the  court  be  readily  admitted. 

The  Tremolo  Patent  (1874)  23  Wall.  627,  23  L.  ed.  08:  In  a  suit  for  the 
infringement  of  a  patent,  the  plaintiffs  claimed  as  assignee  of  the  original  patent 
and  also  imder  reissues  of  the  patent  to  themselves.  There  was  a  decree 
against  the  defendant  and  also  a  reference  to  ascertain  the  damages.  It  was  then 
discovered  that  the  case  had  been  tried  on  issues  not  made  in  the  pleadings,  inas- 
much as  plaintiffs  in  taking  their  proof  had  put  in,  without  objection,  proof  of 
a  reissue  different  from  the  one  set  out  in  the  bill.  The  circuit  court  then  di- 
rected that  the  bill  be  amended  to  conform  to  the  case  developed  in  the  proof.  The 
supreme  court  observed  that  the  case  had  been  tried  precisely  as  it  must  have 
been  tried  if  the  bill  had  originally  contained  the  amended  averment.  It  was 
added :  "  It  may  well  be  denominated  only  an  amendment  of  form,  because  it 
introduced  no  other  cause  of  action  than  that  which  had  been  tried.  It  is  true 
that  an  amendment  which  changes  the  character  of  the  bill  ought  not  generally 
to  be  allowed  after  a  case  has  been  set  for  a  hearing,  and  still  less  after  it  has  been 
heard.  The  reason  is  that  the  answer  may  become  inapplicable  if  such  an  amend- 
ment be  permitted.    But  in  this  case  the  defendants  were  not  prejudiced." 

§  1125.  Amendment  Beqniring  Hew  Answer  Barely  Permitted. 

On  the  other  hand,  if  the  proposed  amendment  is  such  as  to  make 
the  answer  inapplicable  and  to  entitle  the  defendant  to  answer  again, 
the  amendment  will  not  be  allowed  except  in  extraordinary  cases. 
This  appears  from  the  following  case,  which  also  incidentally  shows 
that  amendments  of  the  bill  at  or  after  the  hearing,  for  the  purpose 
of  enabling  the  plaintiff  to  get  the  benefit  of  a  ground  of  relief  estab- 
lished by  the  proof  but  not  covered  by  the  original  bill,  should  be 
allowed  only  with  the  greatest  caution.  Injustice  may  easily  result 
from  any  undue  liberality  in  this  regard. 

Warner  v.  Godfrey  (1002)  186  U.  8.  365,  46  L.  ed.  1203:  The  plaintiff  filed 
a  bill  to  recover  real  property  and  to  cancel  a  conveyance  of  the  same.  The  case 
made  in  the  bill  was  one  of  actual  fraud.  At  the  final  hearing  the  case  as  made 
in  the  pleadings  was  disproved;   but  the  court  thought  that  ^from  another 
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point  of  Tiew  made  clear  by  the  testimony,  though  it  may  not  be  specifically  pre- 
sented by  the  pleadings,"  the  plaintiff  was  entitled  to  relief.  This  \vas  on  the 
theory  of  oonstructive  fraud  arising  from  a  relation  of  agency  which  the  proof 
appeared  to  establish  between  certain  of  the  defendants.  Accordingly  an  order  was 
entered  allowing  the  plaintiff  to  amend  his  bill  so  as  to  set  forth  a  case  of  con- 
structive fraud,  and  a  decree  was  then  entered  for  the  plaintiff  without  permitting 
the  defendant  to  file  an  answer  and  controvert  the  new  basis  of  relief.  The 
supreme  court  reversed  the  case  and  remanded  the  same  with  instructions  that  the 
bill  be  dismissed. 


J  1126.  Bemanding  Cause  for  Purpose  of  Allowing  Amendment. 

In  passing  on  records  where  the  proof  shows  an  undoubted  right  to 
certain  equitable  relief  but  where  the  bill  appears  not  to  be  so 
framed  as  to  justify  the  granting  of  exactly  that  relief,  the  supreme 
court  will  sometimes  remand  the  cause  to  the  lower  court,  in  order 
that  the  bill  may  be  so  amended  as  to  permit  the  relief  in  question  to 
be  granted.  The  supreme  court  here  acts  on  the  idea  that  rules  of 
pleading  are  made  for  the  attainment  of  substantial  justice  and  are  to 
be  so  construed  as  to  harmonize  with  it,  if  possible.  A  mistaken  view 
of  one's  rights  or  remedies,  it  is  said,  should  not  be  permitted  wholly 
to  defeat  a  claim  founded  on  principles  of  equity  and  justice. ^^^  The 
supreme  court  undoubtedly  has  this  power,  and  in  situations  that 
appeal  strongly  to  the  judicial  sense  of  justice  and  propriety  that 
court  does  not  hesitate  to  exercise  it.  It  is  essentially  a  purely  dis- 
cretionary power  and  is  exercised  in  furtherance  of  justice.  Nat- 
urally the  principle  underlying  these  decisions  cannot  be  stated  with 
precision.  They  are  exceptions  to  the  general  rule  that  requires 
causes  to  be  determined  on  the  pleadings  and  proof,  as  presented  in 
the  record;  and  each  case  depends  on  its  own  peculiar  facts.  The 
contemplated  amendment,  it  may  perhaps  be  observed,  must  not  intro- 
duce a  new  cause  of  action,  but  must  be  such  as  merely  to  adapt  the 
pleadings  to  the  particular  case  to  which  the  parties  have  addressed 
themselves  in  taking  the  proof  and  in  the  argument  of  the  cause.  If 
a  particular  cause  of  action  is  really  contemplated  in  the  pleadings 
but  yet  not  accurately  stated,  and  both  the  parties  proceed  in  the  liti- 
gation on  the  theory  that  the  controversy  is  rightly  covered  by  the 
pleadings,  then  an  amendment  should  be  allowed  to  bring  the  plead- 
ings into  the  right  shape  to  permit  an  adjudication  on  that  matter. 
And  the  record  will  be  remanded,  if  necessary,  to  permit  such  an 
amendment.*^' 

102  Brown  J.  in  Wiggins  Ferry  Co.  r.       los  Crocket  v.  T^ee    (1822)    7  Wheat 
Ohio  etc.  R,  Co.   (18»2)   142  U.  S.  416,   622,  o  L.  cd.  514. 
36  L.  ed.  1061. 
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The  maimer  in  which  the  supreme  court  will  sometimes  deal  with  a 
record  in  order  to  extricate  justice  from  the  meshes  of  unadapted 
pleadings  is  well  illustrated  in  the  following  cases.  It  will  be  noted 
that  the  circumstance  that  the  party  seeking  relief  has  misconceived 
his  true  cause  of  action  and  proceeded  along  incorrect  lines  is  not 
always  fatal  to  his  right  to  obtain  relief,  if  the  record  shows  a  good 
right  to  relief  of  some  sort. 

1.  ThwnpMn  v,  MamceU  (1877)  95  U.  8.  301,  24  L.  ed.  481:  Tlie  bill  as 
originally  filed  was  a  bill  to  carry  a  decree  into  execution,  and  it  appeared  to  the 
supreme  court  to  be  a  case  where  such  a  bill  was  proper.  By  amendment  the 
bin  had  been  wrongly  converted  into  a  bill  of  review,  in  which  aspect,  it  appeared, 
the  suit  could  not  be  maintained.  The  whole  controversy  had,  however,  been 
fully  deA*eIoped  in  the  proof.  Not  desiring  that  the  parties  should  be  forced  to 
litigate  the  suit  anew,  a  decree  was  rendered  remanding  the  suit  with  directions 
to  allow  the  plaintiffs  to  amend  as  they  should  be  advised,  with  liberty  to  the 
defendants  to  answer  new  matter;  also  that  the  proofs  already  taken  should  stand, 
but  each  party  was  to  be  permitted  to  take  new  proof  on  any  new  issues  that 
mi^^t  be  brought  in. 

2.  WatU  V.  Waddle  (1832)  6  Pet.  389,  8  L.  ed.  437:  The  supreme  court  refused 
in  this  case  to  grant  specific  execution  of  a  contract  as  sought  in  the  bill;  but, 
after  reviewing  the  evidence  in  detail,  it  determined  that  relief  should  be  given 
for  the  rents  and  profits  of  the  land  in  controversy.  To  this  end,  the  decree  of 
the  circuit  court,  dismissing  the  bill,  was  reversed  and  the  cause  was  remanded 
lor  further  proceedings.  The  idea  that  relief  might  be  granted  for  the  rents  and 
profits  had  not  even  been  suggested  in  the  court  below,  and  the  point  was  first 
raised  in  the  appelUte  court. 

3.  Wiggins  Ferry  Co,  t?.  Ohio  etc.  R.  Co.  (1892)  142  U.  S.  396,  35  L.  ed.  1055: 
A  ferry  company  had  made  a  contract  pertaining  to  the  use  of  some  of  its  property 
by  a  railroad  company.  This  railroad  company  was  foreclosed  under  mortgage; 
and  a  new  railroad,  as  purchaser,  continued  the  use  of  the  property  of  the  ferry 
OHnpany,  just  as  if  the  contract  had  been  made  by  and  with  it.  This  second  com- 
pany afterwards  became  insolvent,  and  the  ferry  company  intervened  by  petition 
in  the  receiverthip  cause,  seeking  to  recover  for  use  and  occupation.  The  petition 
proceeded  on  the  theory  that  the  contract  had  created  a  relation  of  landlord  and 
tenant  and  that  the  ferry  company  was  therefore  entitled  to  recover  as  for  use 
and  occupation  under  a  lease.  It  was  held  in  the  supreme  court  that  this  theory 
was  untenable;  but  it  was  also  held  that,  upon  the  facts  stated,  the  ferry  company 
was  entitled  to  recover  as  for  a  breach  of  contract,  and  the  case  was  accordingly 
remanded  that  the  petition  might  be  amended  to  conform  to  this  theory.  This  rul- 
ing appears  the  more  noteworthy  when  it  is  considered  that  the  defect  in  the 
cause  as  stated  in  original  petition  had  been  pointed  out  by  the  master  below, 
with  the  warning  that  the  petition  ought  to  be  amended  so  as  to  state  a  case 
for  breach  of  contract  instead  of  for  use  and  occupation;  but  the  plaintiff 
adhered  to  his  theory  and  refused  to  adopt  this  suggestion.  In  deciding  that 
the  petitioner  should  be  permitted  to  nmend.  the  supreme  court  pointed  out  that 
the  case  for  breach  of  contract  was  not  so  far  inconsistent  with  the  case  for  use 
and  occupation  but  that  the  amendment  could  be  permitted.    The  facts  entitling 
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the  plaintiff  to  relief  were  the  tame  under  either  theory,  and  the  only  direr- 
genoe  wag  in  the  construction  as  to  the  relief  that  those  facts  justified. 

§  1187.  Proper  Amendinent  Allowed  though  Pre jndieial  to  Defendant. 

Where  the  situation  justifies  the  allowanoe  of  an  amendment  in 
cases  of  this  kind,  the  fact  that  the  amendment  sets  up  a  new  meas- 
ure of  damages  or  otherwise  works  a  prejudice  to  the  other  party  can- 
not be  permitted  to  control.  Granting  relief  to  the  plaintiff  under 
conditions  where  he  would  fail  but  for  such  exercise  of  judicial  discre* 
tion,  certainly  causes  a  detriment  to  the  defendant,  but  the  very  exer- 
cise of  the  discretion  contemplates  that  justice  is  thereby  subserved.^^^ 

§  1128.  Ho  Amendment  of  Bill  after  Final  Decree. 

After  the  final  decree,  an  amended  bill  is  not  maintainable  at  all. 
The  litigation  having  been  concluded,  it  is  no  longer  competent  for 
either  of  the  parties  to  institute  further  proceedings  in  that  ease  on 
new  issues  and  for  new  objects.  For  such  purpose  a  new  litigation 
must  be  begun  by  original  bill  and  by  the  appropriate  service  of 
process,^^'  or  by  a  supplemental  biU  when  the  time  allowed  for  filing 
such  a  bill  has  not  passed. 

It  is  reversible  error  to  permit  the  amendment  of  a  bill  a^ter  a 
final  decree  covering  the  entire  case  under  the  original  pleadings  has 
been  entered.  A  supplemental  bill  or  a  new  original  bill  is  here  the 
proper  remedy.*®*  An  amended  bill  filed,  without  leave  of  the  court, 
on  the  same  day  that  the  original  bill  is  dismissed  will  be  disre* 
garded.*®^ 

■ 

§  1129.  When  Subpoena  Necessary  upon  Amended  Bill. 

ISew  process  is  not  necessary  upon  the  filing  of  an  amendment  to 
a  bill,  or  an  amended  bill,  unless  new  parties  are  to  be  brought  in. 
Those  defendants  who  are  already  in  court  are  bound  to  take  notice 
of  the  filing  of  an  amended  bill  to  the  same  extent  that  they  are  bound 
to  take  notice  of  other  proper  proceedings  in  the  cause.  The  original 
defendants  being  already  in  court  and  subject  to  its  orders,  tCere  is 
no  occasion  for  a  subpoena.*  ®® 

104  Wiggins  Ferry  Co.  v.  Ohio  etc.  R.       108  Prencb  V.  Hay   (1874)    22  Wall. 
Co.  (1892)  142  IT.  8.  306,  35  L.  ed.  1066.   238,  247,  22  L.  ed.  864,  856;  Longworth 

los  Smith  17.  Woolfolk   (1885)  5  Sup.   v,  Taylor    (1830)    1  McLean  614,  Fed. 
Ct  1177,  116  U.  S.  143,  20  L.  ed.  367.   Cas.  No.  8,491;  Sprague  r.  Litherberiy 

loe  French  v.  Hay    (1874)    22  Wall.    (184-8)  Fed.  Cas.  No.  13,251. 
247,  22  L.  ed.  856. 

107  Terry  v.  McLure  (1880)  103  U.  B. 
442,  26  L.  ed.  403. 
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New  defendants  added  by  amendment  to  the  bill  are  entitled  to  be 
treated  as  original  defendants.  Process  must  be  served  on  them^  and 
they  have  the  same  time  within  which  to  answer  as  original  defend- 
ants,*^* 

§  1130.  Service  of  Copy  of  Bill. 

In  English  practice  the  plaintiff  was  required  to  serve  a  copy 
of  the  amendment  on  the  solicitor  of  the  defendant,  or  to  call  for  the 
copy  of  the  original  bill  first  furnished  to  the  defendant,  in  order  that 
the  necessary  alterations  might  be  made  in  it.^^^  In  the  federal 
courts  the  furnishing  of  copies  of  amendments,  or  of  amended  billsi 
is  regulated  by  equity  rule  28.^^^ 


§  1181.  Bight  of  Defendant  to  Answer  Anew. 

The  filing  of  an  amendment  to  a  bill,  or  the  filing  of  an  amended 
bill,  after  the  original  bill  has  been  answered,  entitles  the  former 
defendant,  as  a  general  rule,  to  answer,  plead,  or  demur  anew.*^  But 
this  right  extends  only  to  the  new  matter  introduced  by  the  amend- 
ment Having  already  answered  the  matter  contained  in  the  origi- 
nal bill,  it  is  not  necessary  for  the  defendant  to  ammm  iSnct  matter 
again;  and  he  has  no  right  to  do  so.^^^ 

Keene  v.  Wheatley  (1861)  Fed.  Cas.  No.  7,644:  The  bill  was  amended  in 
certain  particulars  after  an  answer  had  been  filed.  The  defendant  then  put  in 
a  plea  in  abatement,  insisting  that  he  was  entitled  to  do  so  as  the  plaintiff 
had  amended  his  bill.  It  was  held,  however,  that  the  mere  fact  that  a  bill  is 
amended  does  not  of  itself  give  the  right  to  plead  or  answer  anew,  without 
regard  to  the  substance  of  the  amendment.  The  matter  introduced  by  the  amend- 
ment must  be  examined.  So  far  as  it  introduces  new  facts  or  makes  a  new 
case,  the  defendant  may  demur,  plead,  or  answer;  otherwise  not.  As  regards 
the  matter  of  the  proposed  plea  in  abatement,  it  was  held  in  this  case  that  tho 
answer  to  the  original  bill  would  overrule  it. 

§  1132.  Answering  to  Hew  Matter. 

As  the  new  answer  properly  goes  only  to  the  new  matter  introduced 
by  the  amendment,  it  follows  that  if  the  amendment  is  a  purely 
formal  one,  or  is  immaterial,  and  does  not  introduce  new  facts  requir- 
ing a  defense,  a  new  answer  or  plea  is  not  necessary  or  proper.    In 

io»l  Smith,  Chan.  Pr.  (2d  ed.)  809.       ns  French  v.  Hay   (1874)   22  WalL 

110  Woodhouse  r.  Meredith  (1820  )  1  246,  22  L.  ed.  856. 

Jac.  &  W.  207.  118 1  Dan.  Ch.  Pr.  609. 

111  French  o.  hnj   (1874)   22  Wall. 
247,  22  L.  ed.  857. 
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such  case  the  suit  proceeds  on  the  bill  as  amended  and  the  original 
answer.*** 

The  mere  addition  of  a  new  party  defendant  does  not  give  the  origi- 
nal defendant  a  right  to  answer  anew,  because  such  an  amendment 
adds  no  new  matter  and  does  not  afFect  the  rights  of  the  original 
defendant."' 

On  the  other  hand  the  filing  of  an  amendment  to  a  bill  of  discovery 
whereby  the  suit  is  converted  into  a  suit  for  both  discovery  and  relief, 
entitles  the  defendant  to  answer  again,  or  to  amend  his  answer. 
Such  an  amendment  materially  changes  the  character  of  the 
bin."« 

A  cross  bill  having  been  amended  so  as  to  introduce  a  new  ground 
for  relief,  the  court  will  ordinarily  permit  the  plaintiff  to  file  an 
amended  answer  covering  the  new  matter  embodied  in  the  amendment 
to  the  cross  bill.  But  where  the  application  for  leave  to  file  such  an 
amended  answer  is  accompanied  by  a  draft  of  the  proposed  amended 
answer  and  the  same  appears  not  to  contain  a  good  defense,  the  appli- 
cation will  be  refused.**^ 


§  1133.  Time  for  Filing  Answer  to  Amended  Bill. 

The  new  or  supplemental  answer  to  the  amended  bill  should  be 
filed,  under  equity  rule  46,  on  or  before  the  next  succeeding  rule  day 
after  that  on  which  the  amendment,  or  amended  bill,  was  filed ;  but 
the  judge  of  the  court  can,  by  an  order,  enlarge  or  shorten  this  time, 
if  he  sees  fit  to  do  so.  Such  is  the  rule  where  the  amendment  to 
the  bill  is  made  after  the  original  bill  has  been  answered.*** 

If  the  bill  is  amended  in  a  material  particular  before  the  original 
bill  has  been  answered,  then  this  equity  rule  requiring  the  amended 
bill  to  be  answered  before  the  next  succeeding  rule  day  does  not  in 
strictness  apply.  In  the  practice  of  the  federal  courts  it  is  usual  in 
this  case  for  the  parties,  by  agreement,  or  for  the  court,  by  a  special 

114  Longworth    v,    Taylor    (1839)     1  the    time    within    which    answers    to 

McLean   514,  Fed.   Cas.  No.  8,401.  amended  bills  must  he  filed,  not  to  define 

Equity  rule  46  says  that  '*  in  every  the  nature  of  the  amendments  that  re- 

case  where  an  amendment  shall  be  made  quire  new   answers, 

after  answer  filed,  the  defendant  shall  us  North    Chicago    St.    R.    Co.    v. 

put  in  a  new  or  supplemental  answer,"  Chicago  Union  Traction  Co.  (1907)   150 

etc.     But  this  should  apparently  be  in-  Fed.    631,    633. 

terpreted  as  if  it  read  thus:     In  every  ii>  Perkins  v.  Hendm  (1887)  31  Fed. 

case  where  a  material  amendment  re-  522.  (1885)  23  Fed.  418. 

quiring  a  new  anmcer  shall   be  made  1 1 7  Chicago,  Milwaukee  etc.  R.  Co.  v. 

after  answer  is  filed,  the  defendant  shall  Third  Nat.  Bank  (1890)   134  U.  S.  276, 

put  in  a  new  or  supplemental  answer,  33  L.  ed.  900. 

ttc.   The  purpose  of  the  rule  is  to  define  us  Equity  Rule  40. 
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order,  to  fix  the  time  within  which  such  an  amended  bill  may  be 
answered.  In  the  absence  of  such  an  agreement  or  special  order,  the 
defendant  has  the  same  time  in  which  to  answer  that  he  originally 
had.^^®  But  upon  reference  to  equity  rule  18,  it  will  be  seen  that 
the  time  allowed  for  answering  the  original  bill,  after  appearance,  is 
determined  by  the  period  from  one  rule  day  to  the  next ;  so  that,  in 
the  end,  the  time  limit  for  the  filing  of  the  amended  or  supplemental 
answer  is  substantially  the  same  whether  the  amended  bill  is  filed 
before  or  after  the  original  bill  is  answered.  In  both  cases  the  usual 
time  is  from  one  rule  day  to  the  next,  or  thirty  days.^^^ 

That  the  answer  to  an  amended  or  supplemental  bill  was  not  filed 
in  strict  conformity  to  the  rules  in  regard  to  point  of  time,  is  waived 
by  the  plaintiff's  setting  the  cause  down  and  proceeding  to  hearing 
on  bill  and  anawer.*^^ 


§  1134.  Amendment  as  Affecting  Freyions  Pro  Confeno. 

The  filing  of  a  material  amendment  or  the  filing  of  an  amended 
bill,  after  a  pro  canfesso  has  previously  been  faken  on  the  original 
bill,  apparently  operates  to  unlock  fie  pro  confesso,  and  gives  the 
defendant  the  right  to  answer  the  whole  bill ;  or  this  is  so,  at  least, 
where  the  amendment  is  absolutely  necessary  to  the  validity  of  the 
proceedings  under  the  original  biU.*^^ 

§  1136.  Taking  Pro  Confesso  for  Failure  to  Answer  Amended  Bill. 

On  the  failure  of  the  defendant  to  answer  an  amended  bill  within 
the  proper  time,  or  an  amendment  embodying  material  changes  in 
the  original  bill,  the  cause  will  be  taken  pro  confesso.  This  pro 
confesso,  it  will  be  noted,  extends  to  the  whole  cause,  not  to  the  matter 
of  the  amended  bill  only;  and  this  rule  is  applied  even  though  the 
original  bill  has  already  been  fully  answered.  The  original  bill  and 
the  amended  bill  are  so  far  considered  one  bill  and  one  record,  that  a 
pro  confesso  cannot  be  taken  on  the  amended  bill  without  involving: 
the  original.  An  order  to  take  a  bill  pro  confesso  as  to  the  amend- 
ments only  is  irregular.  ^^'     This  rule  is  undoubtedly  based  on  purely 

lit  Nelson  v.  Eaton  (C.  C.  A.;  1895)  i"  1  Dan.  Ch.  Pr.  509.     The  princi- 

13  C.  C.  A.  523,  66  Fed.  376.  pie  stated  by  Mr.  Daniell  is  approved  by 

120 Perkins  v.    Hendryx     (1887)     31  way  of  dictum  in  the  following  cases: 

Fed.  622.  Phosphate  Co.  r.  Brown    (1896)   20  C. 

"1  Perkins    v.  Hendryx     (1887)     31  C.  A.  428,  74  Fed.  323,  42  U.  S.  App.  57 ; 

Fed.  522.  Berliner    Gramophone    Co.   r.    Seaman 

Its  Nelson  v.  Eaton  (C.  C.  A.;  1895)  (1902)  51  C,  C.  A.  440,  113  Fed.  750r751. 
13  0.  C.  A,  623,  66  Fe4.  376. 
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technical  grounds,  btit  it  is  a  convenient  rule  and  may  be  considered 
necessary  for  the  purpose  of  bringing  the  cause  to  a  timely  issue. 

§  1136.  Amendment  of  Bill  as  Affecting  Prior  Injimotion. 

In  the  practice  of  the  English  chancery  it  was  the  rule  that  the 
amendment  of  a  bill  on  which  a  preliminary  injunction  had  been 
granted  for  want  of  an  answer  operated  to  destroy  the  injunction.  To 
use  the  words  of  Mr.  Daniell,  "  an  injunction  drops,  of  course,  upon 
the  plaintiff's  amending  the  bill."  ***  This  rule,  it  appears,  had 
more  particular  reference  to  the  common  injunction  that  was  issued 
to  stay  proceedings  at  law  when  the  defendant  in  the  injunction  had 
failed  to  answer.  It  was  not  considered  applicable  to  special  injunc- 
tions granted  on  affidavit  and  notice.^** 

The  federal  courts  seem  not  to  have  taken  much  notice  of  the  rule 
in  any  connection,  and  it  is  doubtless  inapplicable  in  our  practice. 
Certainly  the  filing  of  an  amendment  to  a  bill  will  not  have  the  effect 
of  dissolving  an  injunction  where  the  amendment  is  put  in  within  a 
short  time  after  the  injunction  is  granted. ^^^  If  any  doubt  arises  as 
to  whether  the  amendment  would  have  this  effect,  the  plaintiff,  on 
applying  for  leave  to  amend,  should  ask  for  an  order  that  the  amend- 
ment be  without  prejudice  to  the  injunction. 

124  1  Dan.  Ch.  Pr.  527.  ca»e    should,    of    course,    be  dissolved; 

126  1  Dan.  Ch.  Pr.  531,  532.  but  it  seems  an  order  of  the  court  is 

126  Read  «.  Consequa  (1821)  4  Wash,  necessary.    8uch   an    amendment   does 

C.  C.  179,  Fed.  Cas.  No.  11,606.  not  of  itself  destroy  the  injunction.    See 

If  an  amendment  to  a  bill  shows  facta  Excelsior  Pebble  etc.  Co.  v.  Brown   (C. 

that  are  fatal  to  the  jurisdiction  of  the  C.  A.;  1896)  20  C.  C.  A.  428,  74  Fed.  321. 
court,   an   Injunction  granted   in  that 
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Amending  Petition,  Demurrer,  or  Plea, 

§1187.    Amendment  of  Petition  of  Intervention. 
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1151.  Application  for  Leave  to  File  Amended  Answer. 
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1154.  Amendment  of  Answer  Where  Oath  Waived. 

Amending  Petition,  Demurrer,  or  Plea. 

§  1137.  Amendmeiit  of  Petition  of  Intervention. 

The  amendment  of  other  pleadings  than  the  bill  is  permissible 
under  the  same  general  principles  and  subject  to  the  same  exercise  of 
judicial  discretion  as  the  amendment  of  the  original  bill  itself.  For 
instance,  amendments  to  petitions  of  intervention  are  entertained 
and  admitted  on  the  same  grounds  and  governed  substantially  by  the 
same  rules  as  amendments  to  the  bill.^ 

On  a  reference  to  ascertain  whether  an  intervening  petitioner  had 
a  right  of  action  against  a  railroad  receiver  for  injury  caused  by  neg- 
ligence and,  if  so,  the  amount  of  the  damages,  the  proof  had  been 
taken  and  the  master  was  engaged  in  making  his  report    The  peti- 

1 A  petftfon  of  Intervention  asserting  of  liens  are  not  ineonsistent.    Anthonv 
a  gBDerml  lien  OO  property  in  the  hands  v.  Campbell  (C.  C.  A.;  1901)  118  Fed. 
of  a  receiver  may  be  amended  so  a«  to  212,  50  0.  Ot  A.  190. 
assert  a  spadfie  Vnk  as  the  two  sorts 
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tioner  then  sought  leave  to  amend  his  [>etition  so  as  to  set  forth  an 
additional  ground  of  negligence.  It  was  held  that  it  was  too  late  to 
amend.^ 

§  1138.  Amendment  of  Demnrren. 

A  demurrer  may  he  amended  by  leave  of  the  court  like  any  other 
pleading,  and  an  application  to  this  effect  will  be  readily  granted 
when  it  is  made  before  tlic  demurrer  has  been  argued.  As  the  use  of 
the  demurrer  tends  to  abridge  litigation  and  to  lessen  the  costs,  there 
is  no  reason  why  the  court  should  not  look  with  favor  upon  the 
amendment  of  demurrers,  especially  where  there  appears  to  be  merit 
in  the  point  intended  to  be  raised  by  the  demurrer.  If  a  bill  is  clearly 
demurrable,  as  a  whole,  for  want  of  equity,  or  is  clearly  bad  in  part, 
it  is  the  duty  of  the  court  to  allow,  or  even  to  direct,  such  an  amend- 
ment of  a  demurrer  to  be  made  as  will  enable  the  demurrer  to  reach 
the  defect  in  the  bill,  or  in  the  faulty  part  of  the  bill.*  Indeed,  it  not 
infrequently  happens  that  the  court  itself,  upon  examining  the  bill, 
finds  it  to  be  fatally  defective  in  some  particular.  In  such  situation 
the  court  may  direct  a  demurrer  to  be  put  in,  though  none  has  been 
filed  whatever.  This  is  very  properly  done  by  the  court  in  the  exer- 
cise of  its  general  supervisory  power  c  er  the  proceedings.  It  is  some- 
times said  that,  inasmuch  as  the  demurrer  is  a  dilatory  pleading  that 
operates  to  cut  off  the  proceedings  before  a  hearing  on  the  proof, 
applications  to  amend  a  demurrer  should  not  be  favorably  received. 
This  rule  may  very  well  be  applied  when  the  demurrer  is  directed  to 
a  formal  or  technical  defect  in  the  bill,  but  it  is  not  properly  appli- 
cable where  the  demurrer  goes  to  the  equity  or  substance  of  the  bill. 

§  1139.  Amendment  of  Pleas. 

If  a  plea  discloses  a  substantial  ground  of  defense  to  the  bill  but 
appears  to  be  so  defectively  drawn  that  advantage  cannot  be  taken  of 
such  defense  under  that  plea,  the  court  may  allow  the  plea  to  be  so 
amended  as  to  set  forth  the  defense  in  the  proper  way.  Thus,  if  a 
plea  directed  to  a  defect  arising  from  the  nonjoinder  of  necessary  par- 
ties fails  to  name  the  additional  necessary  parties,  the  court  may,  at 
the  argument  of  the  plea,  give  the  defendant  leave  to  amend  his 
plea  by  naming  the  necessary  parties  who  are  not  joined.^ 

2  Clyde    V,    Richmond,    etc.  R.    Co.  s  Gibson,    Suits    in   Chan.    (2d    ed.) 

(1894)    59   Fed.   394.   Compare  Central  §§  316,  432. 

Trust    Co.    r.    Marietta,    etc.  R.    Qo.  4  1   Barb.  Ch.  Pr.  127, 
(1896)  75  Fed,  41. 
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An  amendment  of  a  plea  will  not  be  allowed  unless  the  plea 
appears  to  be  meritorious  and  in  good  form.  An  amendment  of  a 
plea  will  not  be  permitted  the  efFect  of  which  would  be  to  make  the 
pleading  objectionably  multifarious,** 

Amending  the  Answer. 

§  1140.  Praotioe  as  to  Amending  Answer. 

The  amendment  of  answers  is  a  subject  that  presents  a  few  pecul- 
iarities and  demands  a  somewhat  fuller  treatment  than  the  amend- 
nif-nt  of  demurrers  and  pleas.  The  trouble  here  arises  from  the  two- 
fold nature  of  the  pleading.  An  answer  in  equity  is  not  only  a  defen- 
sive pleading  but  also  a  piece  of  sworn  testimony,  in  short,  a  deposi- 
tion. It  contains  evidence  discovered  by  the  defendant  in  response  to 
the  charges  contained  in  the  plaintiff's  bill.  This  circumstance  obvi- 
ously complicates  the  problem  as  to  the  amendment  of  answers,  in  a 
considerable  degree.  To  allow  a  party,  by  amendment,  to  change  the 
statement  of  his  defense  is  one  thing;  to  allow  him  to  change  the 
tenor  of  his  sworn  evidence  is  another  and  much  more  serious  thing. 
In  modem  practice  the  answer  under  oath  is  usually  waived  in  the 
biU,  and  most  answers  are  now  unsworn.  The  discovery  feature  is 
thereby  in  a  great  measure  eliminated  from  the  suit,  and  the  answer 
is  no  longer  evidence  in  the  cause,  at  least  as  against  the  plaintiff  and 
in  favor  of  the  defendant  But  the  rules  in  regard  to  the  amend- 
ment of  answers  were  originally  developed  under  the  older  practice, 
and  these  rules  still  exert  a  considerable  influence  imder  the  changed 
system. 

§  1141.  Correction  of  Clerical  Error  or  Informality. 

To  begin  with,  a  distinction  should  be  drawn  between  mere  cleri- 
cal errors,  or  mistakes,  in  the  answer,  on  the  one  hand,  and  matters 
of  fact  or  of  defense,  on  the  other.  There  has  never  been  a  time  when 
the  court  would  not  allow  a  mere  clerical  error  or  mistake  to  be 
amended  on  a  proper  showing.  Thus,  in  one  case,  an  answer  was 
amended,  after  the  hearing,  where  it  appeared  that  a  mistake  had 
been  made  in  engrossing  the  answer  from  the  draft.®  So  where  an 
answer  had  been  filed  under  a  defective  caption,  leave  was  given  for  it 
to  be  amended.'' 

B  Giant  Powder  Co.  v.  Safety  Nitro  7  White  v.  Godbold  (1816)  1  Madd. 
Powder  Co.   (1884)   19  Fed.  509.  Ch.  269, 

•  Gainsborough  r.  Giflford  (1727)  2  P. 
Wina.  427. 

Eq.  Prac.  Vol.  II.— 44, 
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Errors  of  the  kind  here  referred  to  are  curable^  it  will  be  noted,  bj 
taking  the  answer  off  the  file  and  correcting  the  error  on  the  face  of 
the  answer.    It  is  then,  resworn  and  refiled  as  amended.^ 

§  1142.  Correction  of  Hatters  of  Substance. 

As  regards  amendments  that  go  to  the  substance  of  the  answer,  as 
where  the  defendant  seeks  to  set  up  a  new  or  different  defense,  or  to 
withdraw  an  admission  favorable  to  the  plaiptiff,  or  otherwise  mater- 
ially to  vary  the  effect  of  his  answer,  the  rule  is  stricter  than  that 
which  prevails  in  regard  to  mere  clerical  errors.  The  courts  have  been 
very  loath  to  countenance  applications  to  make  changes  of  this  kind. 
Yet  the  power  undoubtedly  resides  in  the  court  to  allow  such  ap 
amendment;  and  this  power  will  be  discreetly  exercised  in  further- 
ance of  justice,®  Of  course,  if  the  fact  that  the  defendant  wishes  to 
put  on  record  by  means  of  the  amendment  to  his  answer  is  prejudicial 
to  himself,  and  favorable  to  the  plaintiff,  the  leave  will  be  readily 
grftntedy  for  every  incentive  to  the  spe^iking  of  the  truth  is  here  pres- 
ent. But  if  the  amendment  is  more  favorable  to  the  defeiidant  than 
the  original  answer,  the  application  will  be  granted  with  difficulty.*^ 

1.  2  Daniel],  Chancery  Practice,  337,  338:  The  following  passage  from  the 
text  of  this  author  sufficiently  illustrates  the  conditions  under  which  the  English 
Court  of  Chancery  formerly  permitted  the  answer  to  be  amended:  "After  an 
answer  has  been  put  in  upon  oath,  the  eourt  will  not,  for  obvious  reasons, 
readily  suffer  any  alteration  to  be  made  in  it.  There  are,  however,  many 
ipistances  in  t)ie  books  in  which  it  appears  tl^at  the  court,  upon  special  applica- 
tion, has  allowed  the  defendant  to  reform  his  answer.  Thus  where,  in  an  answer 
to  a  tithe  bill,  the  defendant  had  sworn  that  a  certain  close  contained  nine 
acres,  he  was  permitted  to  amend  it  by  stating  the  close  to  contain  seventeen 
acres,  even  though  issue  had  been  joined  and  a  commission  issued.  .  .  .  The 
cour^  has  allowed  a  defendant  to  amend  his  answer  where  new  piatter  h^s  come 
to  his  knowledge  since  it  was  put  in,  or  in  cases  of  surprise,  as  where  an  addi- 
tion has  been  made  to  the  draft  of  the  answer  after  the  defendant  has  perused 
it.  .  .  .  The  court  has  also  permitted  a  defendant  to  amend  an  answer  by 
limiting  the  admission  of  assets  it  contained,  where  it  was  clearly  established 
that  such  admission  had  been  made  by  mistake,  and  through  the  carelessness 
of  the  solicitor's  clerk." 

2.  Cooh  V,  Bee  (1876)  2  Tenn.  Ch.  343:  Chancellor  Cooper  deduced  the  fol- 
lowing rules  from  the  English  and  American  authorities  as  applicable  to  the 

8  1   Dan.  Ch.  Pr.  342.  defendant  ought  somehow  or  other  to 

»  "  I    am    afraid,"  said    Lord    Hard-  get  at  it,"  the  learned  Lord  Chancellor 

wicke,  "  to  give  encouragement  to  appli-  granted  the  application.     Patterson  v, 

cations   of    this   kind,"   where    it   was  Slaughter  (1756)  Ambl.  292. 

sought  to  amend  an  answer  so  as  to  set       lo  i  Smith,  Ch.  Pr.  (2d  ed.)  270,  271; 

up,  by  way  of  defense,  a  newly  diacov-  1  Dan.  Ch.  Pr.  340. 

ered  title;  and  yet,  observing  that  "  the 
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amendment  of  answers:  "Although  courts  of  equity  are  very  indulgent  in 
allowing  amendments  of  answers  in  nuitters  of  form,  mistake  of  dates,  or  verbal 
inaocuraeies,  it  is,  for  obvious  reasons,  slow  to  allow  material  alterations  in 
sworn  answers.  It  is  especially  reluctant  to  listen  to  such  applications  after 
evidence  has  been  taken  and  published,  and  at  such  a  stage  of  the  cause  as 
would  enable  the  defendant  to  experiment  with  the  court,  so  as  to  avoid  relying 
at  first  upon  an  unpopular  defense,  such  as  the  statute  of  limitations  and  the 
statute  of  frauds.  It  has  never  permitted  a  material  amendment  where  the 
application  has  been  made  merely  en  the  ground  that  the  defendant,  at  the 
time  he  put  in  his  answer,  was  acting  under  a  mistake  in  point  of  law;  nor 
when  the  amendment  would  contradict  the  statements  in  the'  first  answer,  or 
change  the  who]^  grpynd  pf  defense,  unless,  indeed,  the  object  be  to  remove  out 
of  the  plaintiff's  way  the  effect  of  a  denial,  or  to  give  him  the  benefit  of  an 
admission.  The  defendant  must  make  such  a  ease  that  it  shall  appear  to  be 
due  to  justice  to  permit  the  case  already  on  record  to  be  altered;  or,  as  it  has 
been  more  strongly  put,  he  must  show  such  circumstances  as  repel  the  notion 
of  any  attempt  to  evade  the  justice  of  the  case,  or  to  set  up  new  and  ingeniously 
contrived  defenses  or  subterfuges." 

In  the  federal  courts  the  law  as  to  the  amendment  of  answers  con- 
forms, in  its  main  features,  with  the  doctrines  applied  in  the  English 
chancery.  The  opinion  of  Judge  Story  in  the  following  case  con- 
tains a  very  succinct  and  lucid  statement  of  the  principles  by  which 
the  courts  are  governed  in  permitting  the  amendment  of  a  sworn 
answer.  The  special  skill  of  this  learned  judge  in  matters  of  equity 
pleading  and  practice  supplies  a  sufficient  reason  for  here  quoting 
his  precise  language  at  some  length. 

amiih  V.  Bahcoch  (1839)  3  Sumn.  583,  Fed.  Gas.  No.  13,008:  '<  In  mere  mat- 
ters of  form,  or  mistakes  of  dates,  or  verbal  inaccuracies,  courts  of  equity  are 
very  indulgent  in  allowing  amendments.  But  when  application  is  made  to 
amend  an  answer  in  materia}  facts,  or  to  change  essentially  the  grounds  taken 
in  the  original  answer,  courts  of  equity  are  exceedingly  slow  and  reluctant  iu 
acceding  to  it.  To  support  such  applications,  they  require  very  cogent  circum- 
stances, and  such  as  repel  the  notion  of  any  attempt  of  the  party  to  evade  the 
justice  of  the  case,  or  to  set  up  new  and  ingeniously  contriv^  defenses  or  subter- 
fuges. 

"  Where  the  object  is  to  let  in  new  facts  and  defenses  wholly  dependent  upon 
parol  evidence,  the  reluctance  of  the  court  is  greatly  increased;  since  it  has  a 
natural  tendency  to  encourage  carelessness  and  indifference  in  making  answers, 
and  leaves  much  room  open  for  the  introduction  of  testimony  n^anufactured  for 
the  occasion.  But  where  the  new  facts,  sought  to  be  introduced,  fire  written 
papers  or  documents,  which  have  been  omitted  by  accident  or  mistake,  there 
the  same  reason  does  not  apply  in  its  full  force;  for  such  papers  and  documents 
cannot  be  made  to  speak  a  different  language  from  that  which  originally  belonged 
to  them.  .  •  •  Before  any  oourt  of  equity  should  allow  such  amended  answers, 
it  should  be  perfectly  satisfied  that  the  reasons  assigned  for  the  application 
are  cogent  and  satisfactory;  that  the  mistakes  to  be  corrected,  or  the  facts  to 
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be  added,  are  made  highly  probable,  if  not  certain;  that  they  are  material  to 
the  merits  of  the  case  in  oontroveray;  that  the  party  has  not  been  guUty  of 
gross  negligence;  and  that  the  mistakes  have  been  ascertained,  and  the  new 
facts  have  come  to  the  knowledge  of  the  pariy,  since  the  original  answer  was 
put  in  and  sworn  to.  Where  the  party  relies  upon  new  facts,  which  have  come 
to  his  knowledge  since  the  answer  was  put  in;  or  where  it  is  manifest  that 
he  has  been  taken  by  surprise,  or  where  the  mistake  or  omission  is  manifestly 
a  mere  inadvertence  and  oversight,  there  is  generally  less  reason  to  object  to 
the  amendment,  than  there  is  where  the  whole  bearing  of  the  facts  and  evidence 
must  have  been  well  known  before  the  answer  was  put  in." 

§  1143.  Selation  of  Amended  Answer  to  Original  Answer. 

The  answer  to  an  amended  bill  or  an  amended  answer  to  the  origi- 
nal bill  is  considered  a  part  of  the  original  answer.  The  whole  is  to  be 
taken  and  construed  together  as  one  pleading,  at  least  so  far  as  one 
part  may  be  explanatory  of  the  other." 

§  1144.  Distinction    between    Amended    Answer    and    Supplemental 

Answer. 

In  the  earlier  practice  of  the  English  chancery  it  was  customary, 
in  all  cases  where  leave  was  granted  to  amend  the  answer,  for  the 
defendant  to  take  it  off  the  file,  make  the  necessary  amendment  in  the 
answer  itself,  and  then  refile  it,  or  to  put  in  an  entirely  new  answer 
embodying  the  desired  correction.  This  practice  was  not  entirely 
satisfactory,  inasmuch  as  the  original  answer  no  longer  appeared  in 
the  record.  To  all  intents  and  purposes,  such  answer  was  as  if  it  had 
never  existed,  and  it  could  not  be  used  to  qualify  or  explain  the  state- 
ments in  the  answer.  This  circumstance  caused  Lord  Thurlow  to 
adopt  a  different  practice.  Instead  of  permitting  the  defendant  to 
take  the  original  answer  off  the  file,  he  would  merely  grant  an  order 
that  the  defendant  have  leave  to  file  a  supplemental,  or  additional, 
answer.  By  this  means,  the  statements  made  in  the  original  answer 
remained  in  the  record,  subject  to  the  explanations  and  changes  intro- 
duced by  the  supplemental  answer.  This  practice  was  subsequently 
followed  in  all  cases  where  the  object  of  the  amendment  was  to  cor- 
rect or  vary  the  answer  as  to  a  matter  of  fact.^^  It  thus  appears  that, 
by  the  later  practice  of  the  English  chancery,  amendments  of  the 
answer,  in  the  strict  sense  of  the  term,  are  limited  to  errors  or  mis- 
takes in  matters  of  form.    To  cure  erroneous  statements  of  fact,  or  to 

11  Gier  v.  Gregg  (1847)  4  McLean  be  granted,  as  the  plaintiff  is  entitled  to 
202,  Fed.  Cas.  No.  5,406.  have  the  admissions  of  the  first  answer 

12  1  Dan.  Ch.  Pr.  339.  kept  on   the   record.     Caster   r.   Wood 
Leave  to  take  an  answer  off  the  file    (1831)  Baldw.  289,  Fed.  Cas.  No.  2,505. 

and  substitute  a  new  one  should  rarely 
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vary  or  add  to  the  statement  of  the  defense,  it  is  necessary  to  resort  to 
the  supplemental  answer. 

§  1146.  Equity  Bnle  Goyerning  Amendment  of  Answers. 

Since  the  promulgation  of  the  equity  rules  in  1842,  the  amendment 
of  answers,  in  federal  practice,  has  been,  in  a  great  measure,  subject 
to  the  provisions  of  equity  rule  60.  This  rule  does  not  expressly  refer 
to  the  formal  distinction  between  an  amendment  of  the  answer  and 
the  supplemental  answer,  of  which  ^  ^  have  already  spoken.  Under 
the  rule,  it  is  proper  to  speak  of  amendments  to  answers  and  amended 
answers  just  as  one  speaks  of  amendments  to  bills  and  amended  bills. 
But  it  will  be  noted  that  where  the  court,  under  the  equity  rule,  orders 
that  the  amendment  to  the  answer,  or  amended  answer,  shall  be  sepa- 
rately engrossed  and  added  as  a  distinct  amendment,  such  an  amend- 
ment constitutes  what,  in  English  practice,  is  called  the  supplemental 
answer. 

Equity  Rule  60:  After  an  answer  is  put  in,  it  may  be  amended,  as  of  course, 
in  any  matter  of  fonn,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  reference 
to  a  document,  or  other  small  matter,  and  be  resworn,  at  any  time  before  a 
replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing  upon  bill  and 
answer.  But  after  replication,  or  such  setting  down  for  a  hearing,  it  shall  not 
be  amended  in  any  material  matters,  as  by  adding  new  facts  or  defenses,  or 
qualifying  or  altering  the  original  statements,  except  by  special  leave  of  the 
court,  or  of  a  judge  thereof,  upon  motion  and  cause  shown,  after  due  notice 
to  the  adverse  party,  supported,  if  required,  by  affidavit;  and  in  every  case 
where  leave  is  so  granted,  the  court  or  judge  granting  the  same  may,  in  his 
discretion,  require  that  the  same  be  separately  engrossed,  and  added  as  a  dis** 
iinct  amendment  to  the  original  answer,  so  as  to  be  distinguishable  therefrom. 

§  1146.  IKaeretion  of  Court  in  Allowanoe  of  Amendment  to  Answer. 

This  rule  recognizes  the  principle  that  the  whole  matter  of  the 
allowance  of  material  amendments  to  the  answer  depends  entirely 
upon  the  discretion  of  the  court.  Every  case  muiBt  therefore  be  dealt 
with  on  its  own  particular  facts  and  on  its  own  merits.  The  court  is 
as  free  to  allow  an  amendment  to  the  answer,  where  this  is  necessary 
to  the  proper  administration  of  justice,  as  it  is  free  to  allow  an  amend- 
ment to  the  bill  under  like  circumstances.  This  discretion  acknowl- 
edges no  other  limit  than  is  necessary  for  the  purposes  of  jus- 
tice and  for  the  restraint  of  gross  and  inexcusable  negligence-*^  The 
exercise  of  the  discretion  of  the  court  in  allowing,  or  refusing 

It  Marshall,  Circuit  Justice,  in  Calloway  v,  Dobson  (1807)   1  Brock.  119,  121. 


694  FEDERAL  EQUITY  PRACTICE.  [§  1147 

to  allowy  an  amendment  to  the  anfiwei*  is  subject  to  teview  and 
reversal  in  the  appellate  court  only  in  those  oases  where  the  actiod 
of  the  court  below  appears  to  have  been  so  manifestly  erroneous  as  to 
constitute  an  abuse  of  its  discretion.** 

Vickiburg  v.  Waiencorka  Co.  (1006)  202  U.  B.  408,  60  L.  ed.  llO^i  A  third 
party  petitioned  for  leave  to  intervene  in  an  equity  cause,  ailing  that  it  had 
become  the  owner  of  the  contract  that  was  the  subject  of  the  suit.  The  defend- 
ant in  the  cause,  by  an  answer  to  the  petition,  denied  that  the  intervener  had 
any  such  interest  as  claimed.  Thereupon  the  intervener  filed  an  original  bill 
in  the  nature  of  a  supplemental  bill  setting  up  substantially  the  same  facts 
BM  if%r^  stated  Hx  the  petition.  Later  the  plaintiff  ili  th«  flupplemexital  bill 
ohikined  leave  of  the  court  to  withdraw  its  petition  and  bill  from  the  flles^  and 
to  suppress  the  proof  taken  in  its  behalf.  The  defendant  in  the  original  suit, 
who  had  at  first  objected  to  the  intervention,  now  changed  its  attitude  and 
asked  leave  to  file  a  supplemental  answer  i*elying  on  the  matter  developed  in 
the  supplemental  bill,  which  was  now  withdrawn.  It  was  held  that  the  refusal 
of  the  court  to  entertain  the  petition  for  leave  to  file  this  Imflirei'  was  a  nlatter 
within  its  discretion  and  not  subject  to  review. 

§  1147.  Exercise  of  This  Discretion. 

Application  for  leave  to  file  an  amended,  or  supplemental,  answer 
bringing  in  a  new  and  meritorious  defense  will  ordinarily  be  granted, 
when  it  does  not  come  too  late.**  A  defendant  who  has  answered 
generally  to  the  facts  charged  in  the  bill  can,  upon  subsequently 
acquiring  more  particular  information,  file  an  amendment  setting 
forth  the  new  and  material  facts  that  have  subsequently  oome  to  his 
knowledge.** 

All  amended  answer  proceeding  on  a  new  litie  of  defense  will  not 
be  permitted  where  the  statements  of  the  bill  itself  are  sufficient  to 
charge  the  defendant  with  notice  of  the  importance  of  the  matter  in 
question  and  the  affidavit  accompanying  the  application  fails  to  shoW 
that  any  new  facts  have  come  to  the  defendant's  knowledge  since  the 
original  answer  was  filed.*^  The  circumstance  that  the  original 
answer  was  carefully  drawTi,  and  that  a  particular  defense  was 
deliberately  left  out  of  the  answer,  supplies  an  argument  against  the 
subsequent  granting  of  leave  to  amend  the  answer  so  as  to  let  in  that 
defense.*® 

14  Sawyer  v.  Piper  (1903)  189  U.  6.  77  Fed.  870,  reversed  on  other  grounds, 

157,  47  L.  ed.  759.  (1897)    26  C.  C.   A.  453,  80  Fed.  337. 

18  Thames  etc.  Ins.  Oo.  t^.  Continefntal  Suydam  v,  Truesdalfe   (1855)  6  McLean 

Ins.  Co.    (1889)    87  Fed.  286.  409,  Fed.  Cad.  No.  13,056. 

16  Caster  v.  Wood  (1831)  Baldw.  289,  18  Evory  v.  Candee  (1880)  6  Bann.  & 
Fed.  Cas.  No.  2,505.  Ard.  67,  Fed.  Cas*  No.  4,582. 

17  S^hultfe  9.  Phebit  lbs*  Oo«  (1896) 
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A  new  defense  will  not  be  permitted  to  be  brought  in  by  amendment 
of  the  answer  if  the  amendment  is  unnecessary,  as  f  oi"  instance,  where 
it  appears  that  the  defense  in  question  will  be  admissible  at  an 
impending  hearing  before  the  master,  without  any  amendment  of  the 
bill.^^  An  amendment  to  an  answer  will  not  be  allowed  where  it 
appears  to  set  up  as  a  defense  an  additional  claim  that  is  already  in 
litigation  in  an  independent  suit^^ 

In  exercising  its  discretion  in  regard  to  the  filing  of  an  amended 
answer,  the  court  may  properly  examine  the  original  pleadings  and 
the  proof,  in  order  to  satisfy  itself  as  to  the  likelihood  of  the  defend- 
ant's ability  to  establish  the  facts  set  forth  in  his  application.*^ 

Leave  to  amend  an  answer  will  be  denied  where  the  plaintiff  intro- 
duces affidavits  showing  that  the  new  matter  intended  to  be  intro- 
duced by  amendment  is  f  alse.*^ 

§  1148.  Time  of  Application  as  Affecting  Propriety  of  Allowing  Amend- 
ment. 

When  the  application  to  amend  an  answer  in  a  material  point 
comes  at  a  late  stage  in  the  proceedings,  the  court  will  grant  the  appli- 
cation only  on  very  strong  grounds.^^  An  amendment  embodying 
an  entirely  new  defense  will  not  be  allowed  after  the  hearing,  unless  it 
appears  that  the  defendant  is  guilty  of  no  negligence  in  the  matter, 
and  that  this  defense  could  not  have  been  brought  forward  sooner  in 
the  exercise  of  reasonable  diligence.^*  The  later  the  application,  the 
more  loath  is  the  court  to  grant  it.  After  the  decision  of  the  court  has 
been  announced,  leave  to  amend  the  answer  will  hardly  be  granted  at 
all 

Calloway  v,  Dohaon  (1807)  1  Brock.  110,  Fed.  Cas.  No.  2,325:  After  the 
he&iing  on  pleadings  and  proof  and  after  the  court's  decision  had  been  announced, 
bat  before  final  decree,  application  was  made  for  leave  to  amend  the  answer  so 
as  to  enable  the  defendant  to  avail  himself  of  certain  material  accounts  alleged 
to  have  been  found  by  him  in  his  books  of  account.  Chief  Justice  Marshall 
refused  to  grant  the  order.  Among  other  things,  he  said:  "llie  instances  are 
rare,  in  which  amendments  to  an  answer  have  been  allowed  after  a  cause  has 
been  heard,  and  there  has  been  any  expression  of  opinion  fnMn  the  eourt    The 

i^Evorro.  Gandee  (1880)  5   Bann.  &  Ritchie  v.  McMullen    {C^  G.  A.;   1697) 

Aid.  67,  Fed.  Cas.  No.  4,582.  25  C.  C.  A.  50,  79  Fed.  622,  530. 

>•  Central  Trust  Co.  of  New  York  v,  2s  Gubbins  t^.Laughtenschlager  (1896) 

Wabafch,  iSt.  L.  4  P.  Ry.  Co.  (1892)  50  75  Fed.  616. 

Fed.   857.  "  India  Rubber  Comb  Co.  r.  Phelps 

11  Ritchie  0.   McMuUen    (C.   C.   A.;  (1870)    8    Blatchf.  85,    Fed.  Cas.    Na 

1897)  79  Fed.  522,  25  C.  C.  A.  50.  7,025. 

i>  Hicks  V.  Otto  (1883)   17  Fed.  539; 
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reason  is  obviouB.  ...  In  equity  the  answer  of  the  defendant  is  testimony  of 
the  highest  credit,  and  is  often  conclusiTe.  The  amendment,  therefore,  may 
defeat  the  justice  of  the  ease.  To  allow  a  defendant,  as  a  general  practice,  to 
change  his  answer  after  having  discovered  precisely,  from  the  opinion  of  the 
court  and  the  testimony  in  the  cause,  in  what  manner  it  may  be  modified  so 
as  to  effect  his  purpose,  would  certainly  be  a  dangerous  mods  of  proceeding." 

§  1149.  Amendineiit  of  Answer  at  Hearing. 

Yet  the  power  to  grant  the  necessary  leave  to  amend  an  answer  at 
any  time,  while  the  cause  is  pending,  undoubtedly  exists,  and  in  any 
proper  case  this  power  will  be  exercised  in  furtherance  of  justice. 
Permission  to  amend  an  answer  has  been  granted  at  the  final  hearing, 
where  it  appeared  that  a  particular  evidence  of  title  set  up  by  the 
defendant  was  not  so  precisely  and  suiSciently  pleaded  as  to  enable 
him  to  get  the  benefit  of  it.^' 

After  a  cause  has  been  heard  on  exceptions  to  the  master's  report, 
the  granting  of  leave  to  amend  an  answer  is  said  to  be  wholly  within 
the  discretion  of  the  court ;  ^'  and  the  leave  will  not  be  granted  in  such 
case  except  under  unusual  conditions.  Such  an  amendment  is  par- 
ticularly objectionable  where  it  seeks  to  set  up  a  claim  that  properly 
should  have  been  included  in  the  ref  erence.^^ 

After  the  trial  of  an  issue  of  fact  made  up  from  the  original  plead- 
ings and  submitted  to  a  jury,  and  final  decree  entered  thereon,  the 
court  will  not  entertain  an  application  for  leave  to  file  an  amended 
answer,  in  the  absence  of  very  cogent  reasons.*^ 

§  1160.  Admissions  Kade  nnder  Mistake  of  Law. 

One  rule  stated  in  the  books  and  supported  by  the  authorities  is  to 
the  effect  that  the  court  will  not  allow  an  answer  to  be  amended 
when  the  sole  reason  assigned  for  allowing  the  amendment  is  that  the 
defendant,  at  the  time  he  put  in  the  answer,  was  acting  imder  a  mis- 
take as  to  a  matter  of  law.^®  The  bearing  of  this  rule  should  not  be 
misunderstood.  It  does  not  operate  to  bind  a  defendant  by  matters 
of  mere  legal  conclusion.  A  party  is  bound  by  his  admissions  of  fact, 
and  unless  those  admissions  are  mistakenly  made  and  are  untrue,  ho 
caimot  get  leave  to  amend  them.  The  circimistance  that  he  would  not 
have  made  those  admissions  of  fact,  if  he  had  rightly  understood  their 

26  Hamilton  r.  Southern  Nevada  Gk)ld  S8  New  York  Wire  Railing  Co.  o.  Cake 
&  Silver  Co.    (1887)    33  Fed.  662.  (1863)   Fed.  Cas.  No.  10^17. 

2 « Hudson  V.    Randolph    (C.    C.   A.;       «»2  Dan.  Ch.  Pr.  338. 
1894)  66  Fed.  216,  13  C.  C.  A.  402. 

27  Central  Trust  Co.  v.  Wabash  etc. 
Co.  (1892)  50  Fed.  857. 
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true  legal  import,  is  immaterial.  In  a  case  that  once  came  before 
Lord  Chancellor  Ilardwicke,  it  appeared  that  a  defendant  had,  in  his 
answer,  admitted  receiving  a  snm  of  money  by  way  of  an  advance- 
ment in  full.  The  effect  of  this,  \mder  the  circumstances,  was  to 
deprive  him  of  the  right  to  have  any  part  in  the  residue  of  the  estate. 
Leave  to  amend  the  answer  was  denied  to  the  defendant,  no  affidavit 
being  made  that  he  was  "  surprised  into  this  admission  or  ill-advised 
in  setting  it  forth."  The  Lord  Chancellor  observed :  "  I  distinguish 
between  an  admission  of  a  fact,  and  an  admission  of  a  consequence  in 
law,  Or  a  consequence  in  equity :  if  it  had  been  so,  the  party  would 
not  have  been  bound  by  it.  There  aic  several  admissions  of  parties 
where  the  defendant  has  been  mistaken  in  his  point  of  law,  and  yet 
shall  not  be  boimd  by  it,  because  the  court  is  to  judge  of  the  law."  ^® 

It  seems  sometimes  to  have  been  taken  for  granted  that  the  rule  in 
question  operates  to  bind  a  defendant  by  the  mere  conclusions  of  law 
that  he  may  insert  in  his  answer;  and,  in  conformity  with  this,  it 
has  been  held  that  an  answer  cannot  be  so  changed  by  amendment 
as  completely  to  alter  the  theory  of  the  defense,  there  being  no  offer  to 
set  up  new  facts  or  different  facts  in  the  amended  answer.*^  This 
seems  to  be  incorrect.  On  principle,  we  should  say,  an  answer  may, 
in  a  proper  case,  be  so  amended  as  to  change  either  the  facts  on  which 
the  defense  is  based,  or  the  theory  of  the  defense.  Indeed,  it  would 
seem  that  a  change  in  an  answer,  the  effect  of  which  change  is  to  cause 
the  answer  to  state  the  correct  use  to  be  made  of  the  facts,  would 
be  even  more  readily  permitted  than  a  change  in  the  statement  of 
facts  itself.  But  certainly,  in  some  instances,  alterations  in  an  answer 
so  as  to  make  it  state  the  true  and  proper  theory  of  the  defense  would 
be  unnecessary  and  superfluous;  since,  when  the  facts  are  fully 
developed,  the  court  will  ordinarily  apply  those  facts  correctly, 
regardless  of  the  theory  propounded  by  the  defendant.  Yet  this  is 
not  always  so ;  and  cases  arise  where  facts  cannot  be  effectively  used 
imless  the  correct  theory  of  their  use  is  stated.  In  such  situations  the 
defendant  should  be  allowed  to  amend  his  answer  so  as  to  indicate  the 
proper  use  to  which  the  facts  should  be  put. 

§  1151.  Application  for  Leaye  to  FUe  Amended  Aniwer. 

In  making  application  for  leave  to  file  an  amended  or  supple- 
mental answer,  the  defendant  should,  if  practicable,  produce  and 
show  to  the  court  the  pleading,  or  amendment,  that  he  proposes  to  put 

soPMroe  V.  Grove  (1747)  3  Atk.  52%       si  Waterman  v.  Merrill  (1870)  Fed. 
523.  Cas.  No.  17^8,  2  Abb.  (N.  S.)  478  note. 
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on  record;  or  he  should,  at  least,  indicate  the  feature  of  the  bill  to 
which  the  amendment  is  to  be  addressed.  This  is  necessary  in  order 
that  the  court  may  be  able  rightly  to  judge  of  the  merit  of  the  appli- 
cation.'^ The  usual  practice  is  for  the  defendant's  solicitor  to  serve 
on  the  plaintiff,  or  his  solicitor,  a  copy  of  the  proposed  amendment 
together  with  proper  notice  of  the  motion  and  a  copy  of  tlie  support- 
ing affidavit,  if  one  is  necessary.'^  The  proposed  amendment  is  then 
produced  in  court  at  the  hearing  of  the  motion. 

§  1152.  Aenewal  of  Application. 

An  application  for  leave  to  file  an  amended,  or  supplemental, 
answer  may  be  renewed  after  the  court  has  acted  adversely  on  it,  if  a 
change  of  circumstances  makes  it  appropriate  for  the  application  to 
be  now  granted.  Thus,  in  a  case  where  the  defendant  sought  to 
amend  his  answer  by  setting  up  the  pendency  of  a  suit  in  another 
court  involving  the  same  matters,  the  application  was  denied;  but 
after  the  proceedings  in  that  suit  had  reached  the  stage  of  a  final 
decree  in  the  appellate  court,  the  defendant  renewed  his  application 
for  leaviB  so  to  amend  his  answer  in  the  present  suit  as  to  set  up  the 
decree  in  that  cause  as  res  judicata,  and  the  application  was  granted.'^ 

§  1163.  Order  Granting  Leave  to  Amend. 

The  order  granting  the  l&ave  to  amend  should  specify  the  particu- 
lar amendment  to  be  allowed,  ot*  it  should  indicate  the  point  to  whicJh 
the  amendment  is  to  be  addressed.  One  who  has  obtained  leave  to  file 
an  amended,  or  supplemental,  answer,  for  the  purpose  of  correcting  b 
particular  mistake  or  defect  in  the  answer,  must  limit  his  amendment 
to  that  matter.  If  he  goes  beyond  it  and  makes  any  other  alteration 
in  the  case  than  that  which  arises  from  the  correction  of  the  particular 
mistake,  his  amendment  will,  on  motion,  be  stricken  from  the  files.'^ 

Not  infrequently  applications  for  leave  to  amend  the  answtar  are 
made  rdther  informally,  and  the  court  sometimes  passes  an  order  in 
general  terms  allowing  the  defendant  to  ametid  his  answer,  without 
specifying  the  nature  of  the  particular  amendment  to  be  made. 
Under  such  a  general  leave  to  amend,  the  defendant  may  not  only 
amend  his  allegations  ift  t^'p^t  to  the  defeilBe  mi  up  but  may  put 
in  an  entirely  new  defense.^® 

An  amended  answer  will  be  subject  to  exception  for  impertinence 

32  2  Dan.  Ch.  Pr.  340.  ss  Strange  v,  CoUins   (1814)   2  Ves. 

ssSchultz  V,  Phenix  Ins.  Co.   (1896)  &  B.  163,  167. 

77  F^d.  388.  » 6  Stokes   t>.    FafMWOrth    {MKi)    09 

MRdbinson    v.    Battertee     (1874)    8  Fed.  836. 
Sawj.   134,  Fed.   Cas.  No.  11,967. 
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if  it  contains  unnecessary  repetitions  of  matter  contained  in  the  origi- 
nal biU." 

§  1154.  Amendment  of  Answer  Where  Oath  Waived. 

The  rules  applicable  tb  the  amendnlent  of  answers  were,  for  the 
most  part,  developed  and  settled  during  the  period  when  all  answers 
were  sworn,  and  before  the  plaintiff  was  authorized  to  waive  the 
defendant's  answer  under  oath.  It  is  for  this  reason  that  the  law  as 
to  the  amendment  of  answers  has  always  been  somewhat  stricter  than 
that  pertaining  to  the  amendment  of  other  pleadings.  So  far,  of 
course,  as  the  power  bi  the  eobrt  to  ^hnit  an  aisettdnient  is  eoncetnfed, 
that  power  is  the  satne  whellief  th8  aififefidinfent  concerns  the  bill  br  the 
answer;  but,  in  the  exercise  of  its  discretion,  the  court  has  always 
been  less  favorably  disposed  to  allow  the  amendment  of  an  answer 
than  of  a  bill  or  other  pleading.  The  question  naturally  arises 
whether  this  attitude  on  the  part  of  the  cotirt  ought  not  to  b^  changed 
where  the  answer  on  oath  is  waived.  Upon  reason  and  ptinciple  the 
court  should,  so  it  appears  to  the  writer,  be  just  as  liberal  in  allow- 
ing the  amendment  of  an  unsworn  answer  as  in  allowing  the  amend- 
ment of  any  other  pleading.^®  The  plaintiff  is  not  compellable  to 
waive  the  defendant's  oath,  and  if  the  oath  is  waived,  the  chief  con- 
sideration against  allowing  the  amendment  of  the  answer  is  removed. 
Cessante  ratione  cessat  ipsa  lex.  Another  persuasive  circumstance  in 
this  connection  is  that,  so  far  as  the  equity  rules  go,  the  law  con- 
cerning the  amendment  of  answers  is  put  on  substantially  the  same 
basis  of  discretion  as  the  law  concerning  the  amendment  of  bills.^^ 

S7  Gier  V.  Gregg  (1847)  4  McLean  202,  more  strict  as  to  sworn  pleadings  than 
Fed.  Cas.  No.  5,406.  to  those  which  are  only  the  act  or  words 

38  In  Taylor  v,  Dodd  (1854)  5  Ind.  of  counsel.  But  the  reasons  upon  which 
246,  permission  was  given  to  amend  an  these  rules  are  based  are  equally  appli- 
unswom  answer  so  as  to  strike  out  a  cable  to  answers  put  in  by  tho  parties 
Tery  material  admission  where  it  was  without  oath,  where  the  oath  is  flis- 
shown  by  affidavit  that  the  answer  had  Pj^nsed  with  in  accordance  with  law. 
been  loosely  prepared  and  signed  by  Thus,  the  same  rules  which  govern  the 
the  defendant  without  reading,  also  amendment  of  answers  under  oath  would 
that  the  admission  was  a  mistake  of  certainly  govern  similar  amendments  of 
the  solicitor  and  contrary  to  the  fact,  an  answer  of  a  peer  in  England  upon 

>•  Equity  rule  60,  applicable  to  the  honor,  a  Quaker  u]^n  affirmation,  or  a 
amendment  of  answers,  is  fully  as  lib-  corporation  under  its  great  seal.  And 
eral  as  the  rules  (28,  29,  30)  applicable  L6rd  Eldon  S6  held,  in  Curling  v.  Mar- 
to  the  amendment  of  bills.  quis  of  Townshend   (1816)    19  Ves.  Jr. 

As  agalttst  What  Ift  sftid  abdte,  ttte  fdl-  628,  whete  the  itndWer  tt^ai  6f  a  peer, 
lowing  observation  of  Judge  Cooper  without  attestation  of  honor.  I.  can 
may  be  considered.  After  stating  s6me  see  no  reason  Why  these  riiles  wdtild  not 
of  the  rules  found  in  the  authorities  in  equally  control  where,  thji  oath  being 
regard  to  amending  answers,  he  ob-  waived  uiider  a  statute,  tne  ant#^t  is 
serves:  "These  rules  are  spoken  of  in  signed  by  the  party.  It  is,  in  such  case, 
connection  with,  and  as  specially  appli-  as  much  the  solemn  averment  of  record 
cable  to,  answers  under  oath.  And,  of  the  defendant  as  if  sworn  to."  Gook 
certainly,  the  rule  of  amendments  is  r.  Bee  (1875)  2  Tenn.  Ch.  844. 
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§  1165.  In  General. 

In  the  preceding  chapter  we  have  considered  the  subject  of  amend- 
ments and  have  learned  the  conditions  under  which  a  plaintiff  who 
discovers  that  his  bill  is  imperfect,  may  cure  its  defects  by  amend- 
ment and  thus  put  himself  in  a  position  to  obtain  the  desired  relief. 
But  it  not  infrequently  happens  that  the  weakness  or  defect  dis- 
covered in  the  bill,  or  that  becomes  manifested  in  the  same  during  the 
course  of  the  proceedings,  cannot  be  cured  by  amendment.  In  this 
situation  the  plaintiff  must  resort  to  a  supplemental  bill,  which',  as  its 
name  imports,  is  a  new  bill  supplemental  to  the  original  bill  and 
filed  in  the  same  suit  in  aid  of  the  original  bill. 

The  character  of  a  supplemental  bill  as  an  ancillary  proceeding  and 
the  bearing  of  this  on  the  question  of  jurisdiction  are  elsewhere  con- 
sidered in  this  work.^ 

§  1156.  Supplemental  Bill  Improper  Where  Amendment  Feaiible. 

The  supplemental  bill  is  in  truth  only  a  method  of  amendment,^ 
but  the  filing  of  a  supplemental  bill  is  considered  to  be  a  somewhat 
more  formal  proceeding  than  the  making  of  a  mere  amendment 
or  the  filing  of  an  amended  bill ;  and  upon  the  principle  of  economy 
in  the  use  of  remedies,  the  supplemental  bill  should  not  be  resorted 
to  in  any  case  where  the  plaintiff  can  reach  the  same  end  by  amend- 

iSee,  potf,  II  1229,  1238.  sMiz  v.  Beach   (1867)  46  111.  314. 
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ing.  Accordingly  a  demurrer  to  a  supplemental  bill  has  been  sus- 
tained where  it  appeared  that  an  ordinary  amendment  could  have 
served  the  purposes.^  "  Wherever  the  same  end  may  be  obtained  by 
amendment  the  court  will  not  permit  a  supplemental  bill  to  be 
filed."  * 

§  1157.  liberty  of  Amendment  as  Affecting  Need  for  Supplemental  Bill. 

As  a  supplemental  bill  is  never  necessary  or  indeed  proper  when 
an  amendment  will  serve  the  purpose,  it  follows  that  any  extension  of 
the  liberty  of  amendment  operates  to  remove  thus  far  the  necessity  for 
resorting  to  the  supplemental  bill.  Now,  as  we  have  already  seen,  the 
law  of  amendment,  in  the  federal  courts,  is  very  liberal ;  and  hence 
one  is  prepared  to  find  that  supplemental  bills  are  less  frequently 
needed  in  our  practice  than  they  formerly  were  in  the  practice  of  the 
English  chancery.  An  illustration  of  this  is  found  in  the  practice  in 
regard  to  the  introduction  into  the  bill  of  facts  that  have  happened 
prior  to  the  filing  of  the  original  bill  but  that  have  remained 
undiscovered  until  the  suit  is  already  in  progress.  By  the  accepted 
practice  of  the  English  chancery  such  newly  discovered  facts  could 
not  be  introduced  into  the  bill  by  means  of  an  amendment,  unless  the 
application  to  amend  was  made  before  the  parties  had  come  to  an 
issue  on  the  original  bill,  or  at  least  before  the  witnesses  had  been 
examined.  The  consequence  was  that  the  plaintiff  was  compelled 
to  resort  to  a  supplemental  bill  to  get  the  benefit  of  such  facts,  when 
they  were  not  discovered  until  late  in  the  progress  of  the  suit. 

a  Daniell,  Ch|iiicery  Practice,  161 :  ''When  the  imperfection  of  a  suit  arises 
from  a  defect  in  the  original  bill,  or  in  some  of  the  proceedings  under  it,  and 
nQt  frpm  c^ny  cyent  subsequent  to  the  institution  of  the  suit,  it  may  be  added 
to  by  supplemental  bill.  Nothing,  however,  which  occurred  prior  to  the  filing 
of  the  original  bill,  ought  to  be  added  by  way  of  supplement,  unless  the  state 
of  the  cause  is  such  that  an  amendment  can  no  longer  be  obtained;  but  when 
the  original  bill  cannot  properly  be  amended,  as  where  witnesses  have  been 
examined  an4  publication  pf^ssed,  then  any  new  matter  necessary  to  be  put  in 
issue  must  be  introduced  by  supplemental  bill." 

But  under  the  present  practice  of  the  federal  courts,  all  proper 
amendments  can  be  allowed  at  any  juncture  prior  to  the  entry  of  the 
^nal  decree.  A  supplemental  bill  is  therefore  no  longer  necessarj^  in 
these  courts  to  enable  a  party  to  have  the  benefit  of  facts  that  happen 

« Henry  v.  Travelers'  Ins.  Co.   (1891)    46   Fed.  299. 
4MitfoFd,  Eq.  PI.   (Tyler's  Ed.)   162. 
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befcpr^  the  ault  is  brought  but  that  ftpe  only  discovered  while  the  suit 
ill  in  progress.  As  to  all  such  faets  and  matters  the  plaintiff  can  now 
amend;  and  having  the  right  to  amend,  he  ought  to  pursue  this 
course,  rather  than  to  ask  leave  to  file  the  supplemental  bill.  The 
extension  of  the  right  to  amend  has,  to  that  extent,  contracted  the 
right  to  file  the  supplemental  bill.  This  statement  embodies,  of 
course,  a  suggestioQ  looking  to  aiinplioity  in  practice  and  to  the 
proper  delimitation  of  the  scope  of  the  different  proceedings  \  it  does 
not  embody  a  positive  and  inflexible  rule  of  law.  Undoubtedly  a 
court,  if  it  sees  fit  to  do  so,  can  grant  leave  to  file  a  supplen^ental  bill 
under  conditions  where  an  amended  bill  would  suffice ;  but  this  could 
not  be  considered  very  good  practice, 

§  1198.  gi^pplmnntal  Bill  Incorporating  Matter  of  A^^ndnient. 

While  the  supplemental  bill  is  not  ordinarily  a  proper  vehicle  for 
matter  that  should  be  originally  incorporated  in  the  original  bill  or 
which,  being  discovered  later,  should  be  incorporated  by  way  of 
amendment ;  yet  if  there  be  new  matter  based  upon  subsequent  facts, 
which  justifies  the  filing  of  a  supplemental  bill,  the  plaintiff  may 
incorporate  into  that  pleading  matter  that  might  well  have  been  put 
in  1^  an  wnendmentt*  In  other  words,  where  both  amendatory  and 
suppleniental  matters  are  to  be  introduced^  the  plaintiff  need  not  go 
to  the  trouble  of  filing  two  separate  pleadings,  an  amended  bill  and 
also  a  sypplemental  bill,  bnt  may  put  everything  into  the  supple- 
mental bilL® 

§  1199,  Fpnction  of  Supplemental  Bill  under  Present  Practiee. 

Originally,  the  supplemental  bill  was  chiefly  used  for  two  pur- 
poses: (1)  to  bring  before  the  court  matter  in  existence  at  the  time 
of  the  filing  of  the  original  bill  but  not  alleged  therein,  because  either 
not  then  known  to  the  plaintiff  or  deemed  impertinent;  (2)  to  bring 
before  the  court  new  facta  occurring  subsequent  to  the  filing  of  the 
bill.^  But,  as  indicated  above,  the  first  of  these  two  functions  of  the 
supplemental  bill  is  no  longer  exercised,  the  same  end  being  now 
attained,  for  the  most  part,  by  amendments.    It  follows  that,  under 

9]tfel1or  V'  Smitber  (0.  C.  A.;  1902)  e^^isting  at  the  time  when  the  original 

62  C.  C.  A.  64,  114  Fed.  116.  bill  was  filed  or  which  have  since  oc- 

•  Nevftda    Kiokel    Syndicate    v,    Na-  curred  in  consequence  of  the  birth  of 

tional  )^ipk^l  Co.    (1898)    86  Fed.  486,  new  parties  or  a  change  in  the  interests 

489.  of  those  originally  on  the  record."    3 

7''A  supplemental  bill  may  be  neces-  Dan.  Ch.  Pr.  161. 
Mirv  to  remedy  defects  in  a  suit,  either 
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the  present  practice  of  onr  courts,  the  chief  function  of  the  supple- 
mental bill  is  to  bring  forward  new  facts  or  events  (not  simply  newly 
discovered  facts),  and  to  cure  defects  in  the  suit  resulting  irom.  the 
occurrence  of  those  events  during  the  progress  of  the  suit® 

§  1160.  Supplemental  Bill  of  Discovery. 

Another  purpose,  but  of  much  less  importance,  for  which  a  sup- 
plemental bill  may  be  filed  is  that  of  discovery.  A  supplemental  bill 
may  be  maintained  on  the  ground  of  discovery,  though  the  original  is 
exclusively  a  bill  for  relief.®  Supplemental  bills  filed  for  purposes 
of  discovery  are  exceedingly  rare,  and  exhibit  no  features  of  especial 
importance.  Apparently  such  a  bill  will  lie  even  in  situations  where 
the  original  bill  might  by  amendment  be  turned  into  a  bill  of  dis- 
covery. Certainly,  if  the  original  bill  has  already  been  answered,  it 
is  proper  to  entertain  a  supplemental  bill  for  purposes  of  discovery, 
though  other  matters  of  the  supplemental  bill  arc  such  as  could  be 
introduced  by  amendment.^  ^ 


§  1161.  Supplemental  Bill  and  Bill  of  Bevivor 

The  simple  supplemental  bill  is  not  a  proper  means  for  continuing 
a  suit  where  the  defect  supen'ening  on  the  proceeding  is  of  such  a 
nature  as  to  cause  what  is  technically  known  as  an  abatement,  as 
where  a  party  plaintiflF  (or  defendant)  who  sues  or  is  sued  in  his 
own  right  dies  pending  the  suit.  In  this  case,  it  is  necessary  to  file  a 
bill  of  revivor,  or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  will  be 
hereafter  explained.  The  bill  of  revivor  is  undoubtedly  merely  a 
species  of  supplemental  bill,  but  it  is  usually  considered  as  a  distinct 
sort  of  proceeding.  If  a  party  dies  who  sues  or  is  sued  in  a  repre- 
sentative capacity,  a  simple  supplemental  bill  wull  suffice,  and  it  is 
not  necessary  to  resort  to  a  bill  of  revivor.^^ 

8  Xevada  Nickel    Syndicate    r.    Nat.  which  the  plaintiff  could  introduce  in 

Nickel  Co.    (1898)   86*  Fed.  480;   Copen  a  supplemental  bill  factR  that  had  hap- 

r.  Flesher  (1861)  1  Bond  440,  Fed.  Cas.  pened  before  the  original  bill  was  filod 

No.  3,211.  but  discovered  afterwards.     Under  V\e 

It  is  frequently  said  in  the  older  books  present  practice,  it  is  not  used  to  cu'*(» 

of   practice  and   in   the   decisions   that  defects    in    the   original    frame   of   the 

the  object  of  the  supplemental   bill   is  bill  but  to  cure  defects  that  supen^ene 

to  supply  some  defect  in  the  original  during  the  litigation, 
frame  or  structure  of  the  bill.     Story,       9  Napier    r,    Westerhoff    (1907)     163 

Eq.  PI.  332;  Kennedy  r.  Georgia  State  Fed.   986. 

Bank  (1850)  8  How.  610,  12  L.  e<l.  1218.       loParkhurst    r.    Kinsman    (1848)   8 

This     language     has    more     particular  Blatchf.  72,   Fed.  Cas.   No.   10,768. 
reference  to  the  former  practice,  under       n  See  ^hjsI,  ^  1177* 
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§  1162.  Kew  Matteni  Supplying  Basis  for  Supplemental  Bill. 

It  is  not  every  relevant  event  happening  after  the  filing  of  a  bill 
that  renders  a  supplemental  bill  admissible.  The  new  events  or  facts 
must  be  material,  and  of  such  nature  as  not  to  be  provable  imder  the 
original  bill.*^  Upon  a  bill  filed  to  restrain  the  enforcement  of  a 
local  statute  determining  freight  rates,  a  supplemental  bill  can  be 
maintained  to  test  the  validity  of  a  similar  local  statute  fixing  pas- 
senger rates,  the  second  act  having  been  passed  after  the  original  suit 
was  filed.^^ 

A  supplemental  bill  is  neither  necessary  nor  admissible  to  puj  in 
issue  facts,  occurring  subsequent  to  the  filing  of  the  original  bill, 
which  may  be  proved  without  the  aid  of  the  supplemental  bill  and 
which,  when  proved,  will  not  entitle  the  plaintiff  to  other  relief  than 
such  as  might  be  obtained  under  the  original  bill.  Thus  new  matter 
that  would  be  available  at  the  accounting  under  the  original  bill  ne^d 
not  be  set  up  by  supplemental  bill,  though  the  facts  occur  after  the 
filing  of  the  original  bill.^* 

New  facts  of  a  purely  evidentiary  nature,  corroborative  of  the 
allegations  of  the  bill  and  material  only  as  tending  to  prove  those 
allegations,  need  not  be  brought  in  by  supplemental  bill.**  This 
rule,  however,  is  not  always  strictly  applied  j  and  it  has  been  observed 
that  there  is  no  serious  objection  to  allowing  a  supplemental  bill  to  be 
filed  in  order  to  bring  before  the  court  new  matters  that  are  confirma- 
tory of  the  original  bill,  and  that  could  l^ave  been  well  pleaded  in 
the  original  bill,  if  they  had  then  existed.^®  Still,  as  good  pleading 
does  not  tolerate  the  setting  forth  of  matters  of  evidence  purely,  the 
better  rule  is  to  reject  the  supplemental  bill  unless  it  states  some 
facts  that  may  oe  basis  of  judicial  action,  and  not  merely  piroof. 

New  oral  testimony  tending  merely  to  corroborate  the  evidence  on 
the  one  side  or  to  contradict  evidence  on  the  other  is  not  a  sufficient 
foundation  for  a  supplemental  bill.*'' 

Its   Dan.    Ch.   Pr.- 160.  out  .th»t  thseai  by  kilUng  the  plaintiff, 
IS  St.   Louis   etc.   R.   Co.   o.  Hadley  }t   was   held   that   this   fact   was   not 
C1907)   155  Fed.  226.  proper  matter  for  a  supplemental  bill. 
14  Westtnghouse    Air    ^rake    Co.    v.  It  was  corroborative  of  the  stat^ent 
Christensen  Engineering  Co.  (1904)  126  of  the  bill;  but  being  merely  evidence,  it 
Fed.  764.  should  not  be  pleaded.    Lyster  v.  Stick- 
is  In  a  case  where  ^he  original  biU  ney  (1S82)   12  Fed.  609. 
sought  to  cancel  a  deed  as  having  been       i*Kapier  r.   Westerhoff    (1907)    153 
procured    under  a  threat    to  take    the  Fed;  985.  >.      >  .     . 
grantor's  life,  itappearinff  that  after  the       17  Jenkins  v,  Eldredge  (1845)  3  Stor^ 
filing. of  the  suit  the  defei^dant  carried  299,  Fed.  Cas.  No.  7,267. 
Eq.  Prac.  Vol.  IX.— 45, 
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§  1163.  Supplemental  Bill   Not   Maintainable   Where   Original   Bill 
Wholly  Bad. 

The  filing  of  a  supplemental  bill  contemplates  the  strengthening  or 
bettering  of  a  cause  already  good,  or  the  curing  of  some  defect  hap- 
pening during  the  suit  It  cannot  be  used  to  impart  validity  to  a 
cause  inherently  and  wholly  bad.  The  supplemental  bill  is  not 
intended  to  enable  a  plaintiff  whose  original  bill  states  no  cause  of 
action  at  all  to  make  a  good  cause  of  action  by  introducing  facts  that 
happen  after  the  filing  of  the  original  bilL  Here  the  plaintiff  should 
dismiss  the  original  bill  and  file  a  new  one  based  on  the  new  facts.^^ 

If  the  original  bill  in  a  creditor's  suit  fails  to  show  the  existence 
of  the  jurisdictional  amount,  each  several  claim  being  for  less  than 
the  required  sum,  the  defect  cannot  be  cured  by  alleging,  in  a  supp.'e- 
mental  bill,  that  a  number  of  the  plaintiffs  have,  since  the  filing  of  the 
original  bill,  assigned  their  claims  to  a  co-plaintiff,  thereby  increasing 
the  claim  of  the  latter  beyond  the  jurisdictional  sum.^* 

§  1164.  When  Kewly  AoqnireC  Title  Available  on  Supplemental  Bill. 

A  plaintiff  whose  bill  shows  a  defective  title  cannot,  subsequently 
to  the  institution  of  the  suit,  acquire  a  good  independent  title  and 
set  it  up  in  a  supplemental  bill.  The  supplemental  bill  lies  only  in 
respect  of  the  same  title,  in  the  same  person  as  stated  in  the  original 
bill,  or  in  some  person  claiming  under  that  person,  as  being  his  repre- 
sentative or  privy  in  estate. 

Tonkin  v.  Lethhridge  (1811)  O.  Cooper,  43:  The  plaintiff  filed  his  original 
bill  to  redeem  a  mortgage  as  heir  at  law  of  the  original  mortgagor,  and,  upon 
an  issue  being  directed,  was  foimd  not  to  be  heir.  But  in  the  meantime  he 
bought  in  the  interest  of  a  third  person,  and  he  now  filed  a  supplemental  bill 
and  sought  to  be  permitted  to  redeem  in  virtue  of  the  right  thus  newly  acquired. 
It  was  held  that  the  supplemental  bill  would  not  lie. 

However,  if  the  plaintiff  in  the  original  bill  has  a  good  inchoate 
title  at  the  time  that  bill  is  filed,  he  will  be  permitted  subsequently 
to  perfect  the  inchoate  title  and  set  up  this  fact  in  a  supplemental 
bill.*®  Thus,  if  an  executor  or  administrator  files  a  bill  before  pro^ 
bate  or  administration  taken  out,  a  supplemental  bill  may  be  used 
to  show  that  the  requisite  step  has  been  taken  since  the  bill  was  filed, 
if  an  amendment  is  not  sufficient.*^    So  a  plaintiff  in  a  bill  of  review 

isMellor  17.  Smither  (C.  C.  A.;  1902)  to  Gibson,   Suits  in   Chai|«    (M  od.! 

62  C.  C.  A.  64,  114  Fed.  116.  |  684.                                     .      \           C 

19  Putney  t;.  Whitmire  (1896)  66  Fed.  ti  8  Dan,  Cb.  ?r,  I63i 
886,        '■ 
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who  has  not  paid  the  costs  of  the  proceeding  that  he  seeks  to  have 
reviewed,  and  who  is  thereby  disabled  from  maintaining  his  bill  of 
review,  may  pay  such  costs  after  instituting  the  bill  of  review  and 
set  up  that  fact  in  a  supplemental  bill.*^ 


§  1185.  Curative  Deed  or  Deed  of  Selease  as  Basis  of  Supplemental  Bill. 

A  plaintiff  having  an  imperfect  inchoate  title  at  the  time  of  the 
institution  of  his  original  suit  may,  by  supplemental  bill,  bring  for- 
ward a  curative  deed,  from  the  same  grantor,  perfecting  the  inchoate 
title  ;*'  and  the  same  means  may  be  used  to  bring  forward  a  deed  of 
release,  or  release  of  any  kind. 

1.  Mutter  V.  Ohauvel  (182S)  5  Riiss.  Ch.  42:  The  plaintiff  sought  an  account- 
ing of  the  rents  and  profits  of  a  benefice  by  virtue  of  a  nomination  by  himself 
under  an  equitable  right  to  nominate  derived  from  his  father's  will.  The  bill 
was  filed  against  the  incumbent  and  others  who  claimed  the  right  of  nomination 
in  opposition  to  the  plaintiff.  An  essential  element  of  the  plaintiff's  title  to 
the  right  of  nomination  consisted  of  a  deed  of  release  from  his  sisters;  but  it 
appeared  at  the  hearing  that  this  release  had  not  been  executed  until  shortly 
before  the  hearing  and  long  after  the  bill  was  filed.  Sir  John  Leach,  Master 
of  the  Rolls,  ordered  the  case  to  stand  over,  with  liberty  to  the  plaintiff  to 
file  a  supplemental  bill  for  the  purpose  of  regularly  introducing  the  release  from 
the  sisters. 

2.  Veasfie  v.  WUUam8  (1843)  3  Story,  54,  Fed.  Gas.  No.  16,006:  A  purchaser 
of  property  at  auction  sought  to  have  the  sale  rescinded  and  annulled  because 
of  fraud  in  the  auctioneer,  who  pretended,  during  the  auction,  that  increasing 
bids  were  being  put  in  and  thereby  caused  the  property  to  be  run  up.  The 
owner  of  the  property  sold  was  the  defendant  in  chief;  and  the  plaintiff,  in 
order  to  qualify  the  auctioneer  as  a  witness  in  his  behalf,  executed  to  him  a 
release  from  all  liability.  The  release  was  not  pleaded  but  was  put  in  evidence. 
The  defendant  insisted  at  the  hearing  that  it  operated  as  a  release  in  law  of 
all  the  parties  and  hence  was  destructive  of  the  plaintiff's  equity.  Story,  J., 
held  that,  in  the  existing  state  of  the  record,  the  release  was  not  properly 
before  the  court,  and  he  directed  that  the  plaintiff  should  file  a  supplemental 
bill  in  order  to  bring  the  release  properly  before  the  court  with  suitable  aver- 
ments as  to  its  object  and  intent,  to  the  end  that  its  effect  might  be  put  in 
issue  by  answer  and  properly  litigated. 

§  1166.  Sundry  Cases  Where  Supplemental  Bill  Proper. 

The  supplemental  bill  supplies  a  means  by  which  a  litigant  party 
can  get  the  benefit  of  an  agreement  made  after  the  commencement  of 

tticnier  9.  CUrk  (1802)  49  Fed.  605.    (1006)  72  C.  C.  A.  287*  141  Fed.  821, 
ttBMi?e  p.  North  CfuroUna  etc,  Co,  884, 
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a  suit  in  regard  to  the  matters  in  litigation;^*  but  it  is  not  the 
exclusive  remedy  in  such  case.^* 

A  person  who  by  ratification  of  an  act  previously  done  makes  him- 
self a  proper  party  to  a  pending  suit  may  be  brought  in  by  supple- 
mental bill.2® 

The  enactment  of  n  new  law  pending  a  particular  piece  of  liti- 
gation^  which  afiPects  the  power  of  a  state  board  of  transportation,  the 
same  being  called  in  question  in  that  suit,  supplies  suitable  matter 
for  a  supplemental  bill ;  but  where  the  first  litigation  has  reached  the 
stage  of  final  decree,  the  more  proper  proceeding  whereby  to  deter- 
mine the  effect  of  the  new  law  is  by  original  bilL*^ 

If  a  husband  and  wife  sue  jointly  to  recover  property  in  her  right> 
and  she  dies  pending  the  litigation,  the  husband  can  bring  that  fact 
before  the  court  by  supplemental  bill  and  continue  the  suit  in  his  own 
name,  without  taking  out  letters  of  administration,  provided  the 
property  involved  is  such  as  vests  directly  in  him  on  her  death.^® 

If  a  plaintiff  becomes  a  lunatic  after  the  institution  of  a  suit^  a 
supplemiental  bill  may  be  filed  in  the  joint  names  of  the  luniitic  and 
of  the  committee  of  his  estate.  If  the  committee  of  a  lunatic's  or  an 
idiot's  estate  should  die,  after  a  suit  has  been  instituted  for  the  benefit 
of  the  lunatic  or  idiot,  and  a  new  committee  is  appointed^  the  proper 
way  of  continuing  the  suit  is  by  a  supplemental  bill  filed  by  the  luna- 
tic or  idiot  and  his  hew  committee.*® 

§  1167.  Supplemental  Bill  after  Interlocutory  or  Final  Beeree. 

A  supplemental  bill  for  the  purpose  of  adding  new  parties  or  bring- 
ing new  matter  before  the  court  can  be  filed  after  as  well  as  before 
the  decree.^®  After  an  interlocutory  dectee  a  supplemental  bill  can 
be  filed  to  brin^  forward  new  matter.'* 

After  a  final  decree  has  been  entered,  a  bill  may  be  brought  iu  aid 
of  the  decree,  that  it  may  be  carried  fully  into  execution,  or  that 
proper  directions  may  be  given  upon  some  matter  omitted  in  the 
original  bill,  or  not  put  in  issue  by  it^  or  by  the  defense  made  to  it, 

«4  Hobaon  v.  M'Arthur  (1842)  16  Pet.  «8  1  Dan.  Ch.  Pr.  155. 

194,  10  L.  ed.  934.  ««  1   t)an.  Ch.  Pr.  116. 

26  Coburn  r.  Cedar  Valley  Co.  (1891)  so  a  Dan.  Ch.  Pr.  156. 

138  U.  g.  196,  221,  11  Sup.  Ct.  258,  34  si  Jenkins  v.  £ldredge  '(1S45)  3  Story 

L.  ed.  876,  888.  299,  Fed.  Caa.  No.  7,267;  Baker  ».  Whit- 

2«  Winter  v.  Ludlow  (1859)  Fed.  Cas.  ing  (1840)   1  Story  218,  Fed.  Cae.  No. 

No.    17,891.  786. 

2*  H(ggiii$)bn  r.  C^iciipo  etc.  R.  Co. 
(C.  C.  A.;  1900)  1Q2  Fed.  197,  42  C.  C. 
A.  254. 
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or  that  new  parties  may  be  brought  before  the  court  in  order  to  be 
bound  by  the  decree  or  that  relief  may  be  had  against  them  or  be 
granted  in  their  f  avor.^^  The  bill  brought  in  aid  of  a  decree,  to  give 
it  eflFect  or  to  remove  obstacles  to  the  execution  of  the  decree,  is  usu- 
ally  spoken  of  as  a  bill  to  execute,  or  effectuate,  the  decree.  It  will  be 
more  particularly  treated  in  a  subsequent  chapter.^^ 

A  bill  will  also  lie  after  a  decree  in  order  to  impeach  the  decree. 
The  supplemental  bill  b^oo^^g^  to  impeach  a  decree  is  a  bill  in  the 
nature  of  a  bill  of  review  and  it  is  not  usually  considered  as  beii\g 
under  the  head  of  supplemental  bills.  This  bill  also  will  be  more 
fxdly  considered  in  another  connection.^* 

Svhject'Matter  of  Supplemental  BiU. 

§  1168.  Supplemental  BiU  to  Be  Germane  to  Original  Bill. 

The  supplemental  bill,  as  regards  the  case  made  and  the  relief 
sought  in  it,  must  have  a  legitimate  and  natural  connection  with  the 
case  made  and  the  relief  sought  in  the  original  bill.  The  subject- 
matter  of  the  supplemental  bill  must  be,  in  a  word,  germane  to  that 
of  the  original  bill.  The  new  relief  properly  obtainable  by  a  supple- 
mental bill  usually  consists  of  a  modification  or  enlargement  of  the 
relief  originally  sought**  If  the  ori^nal  bill  is  suflScient  to  entitle 
a  plaintiff  to  one  kind  of  relief  or  to  a  certain  extent  of  relief,  and 
fa£ts  subsequently  occur  that  entitle  him  to  other  and  more  extensive 
relief,  he  may  obtain  such  relief  by  setting  out  the  new  matter  in  a 
supplemental  bill. 

1.  Tfew  York  Beouriiy  Trwt  Co.  v.  Lincoln  8t.  By.  Co.  (1896)  74  Fed.  67: 
If  a  bin  is  filed  to  foreclose  a  mortgage,  on  the  ground  that  certain  installments 
of  interest  are  unpaid,  aixd  subsequeixtly.  other  iostaUments  become  due,  or  the 
mortgagee,  or  trustee,  being  authorized  so  to  do,  elects  to  treat  the  whole  debt 
as  due,  then  a  supplemental  bill  may  be  filed  in  order  to  include  in  the  fore- 
closure aU  the  installments  or  the  whole  debt  as  the  case  may  be. 

2.  Sheffield,  etc,  R.  Co.  v.  Neuman  (C.  C.  A.^  1896)  23  C.  C.  A.  459,  77  Fed. 
787:  The  object  of  the  supplemental  bUl  was  to  show  that  certain  liens  which, 
while  they  existed,  were  obstacles  to  the  granting  of  the  full  relief  sought  in 
the  bill,  had  been  removed  since  the  filing  of  the  original  bill.  The  supplemental 
biU  was  held  to  be  proper. 

<i  Story,  Eq.  PI.  338.  SBMaynard  v.  Qieen  (1887)  80  Fed. 

ss  8ee,  poet,  ^^  2226-2234.  643. 

S4  See.  fMst  SS  2185-2105. 
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§  1169.  Compromise  Agreement  Oermane  to  Original  Controversy. 

Matters  growing  out  of  an  agreement  of  compromise  entered  into 
by  the  parties  to  a  pending  8uit>  and  concerned  exclusively  with  the 
settlement  of  the  rights  and  liabilities  of  the  respective  parties,  arc 
considered  to  be  so  connected  with  the  suit  that  such  a  compromise 
can  be  made  the  basis  of  a  supplemental  bill  in  that  cause. 

Chapman  v.  Yellow  Poplar  Lumber  Co.  (1906)  74  C.  C.  A.  331,  143  Fed.  201, 
210:  Chapman  brought  a  suit  against  the  defendant  company  for  an  accounting 
under  some  contracts  and,  among  other  things,  for  the  conveyance  of  trees  to 
which  it  appeared  the  plaintiff  was  equitably  entitled.  Pending  the  suit  an 
agreement  of  compromise  was  entered  into  by  which  the  defendant  became  bound 
to  reconyey  the  trees  forthwith.  It  was  stipulated  that  the  suit  should  be  con- 
tinued to  await  the  determination  of  other  litigation.  The  defendant  did  not 
reconvey  the  trees  forthwith,  as  it  had  stipulated  to  do,  but  on  the  contrary, 
cut  and  converted  many  of  them  to  its  own  use.  The  plaintiff  then  filed  a 
supplemental  bill  setting  up  the  compr«nise  and  asking  for  a  reconveyance  of 
the  trees  still  standing,  and  for  an  accounting  as  regarded  those  converted  after 
the  date  of  the  compromise  agreement.  The  supplemental  bill  was  answered, 
and  in  due  course  the  cause  was  referred  to  a  master  to  ascertain  and  report 
as  to  the  alleged  conversion.  The  master  reported  in  favor  of  the  plaintiff,  but 
on  the  coming  in  of  the  report  the  court  overruled  it  and  held  that,  as  a 
matter  of  law,  the  supplemental  bill  would  not  support  the  relief  sought  in 
regard  to  the  trees  converted,  because  such  relief  was  "totally  different  from  the 
relief  sought  in  the  original  bill."  This  judgment  was  reversed  in  the  circuit 
court  of  appeals.  In  this  court,  it  was  said :  ''  While  it  is  true  that  the  original 
bill  does  not  pray  for  the  relief  prayed  for  and  refused  in  the  amended  and 
supplemental  bill,  it  is  only  true  because  this  matter  arose  pending  the  suit,  by 
the  fault,  as  alleged,  of  the  defendant,  and  the  relief  herein  prayed  for  is  purely 
incidental  and  ancillary,  to  enable  the  plaintiff  to  secure  that  full  measure  of 
relief  which  a  reconveyance  of  these  trees  at  the  time  the  bill  was  filed,  or  even  at 
the  date  of  the  agreement,  .  .  .  would  have  afforded  him. " 

§  1170.  Prayer  of  Belief  Should  Be  in  Furtherance  of  Original  Prayer. 

The  prayer  of  a  supplemental  bill  may  ask  for  other  and  different 
relief  from  that  demanded  in  the  original  bill;  but  the  new  matter 
introduced  should  be  such  as  refers  to  and  supports  the  case  made  in 
the  original  bill,  and  the  prayer  should  likewise  be  in  furtherance  of 
that  case.  An  inconsistency  between  the  supplemental  bill  and  the 
original  bill  either  as  regards  subject-matter  or  prayer  is  fatal.'®  A 
supplemental  bill  should  not  pray  for  the  dismissal  of  the  original 
bill  because  such  a  prayer  is  inconsistent  with  the  prayer  of  the 
original  bill.®'' 

38  Electrical  Accumulator  Co.  v.  Brush  S7  Yet,  notwithstanding  this  defect 
Electric  Co.  (1890)  44  Fed.  602,  606.       in  the   supplemental   bill,  it  was   per- 
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§  1171.  Departure  from  Case  Hade  in  Original  Bill. 

The  supplemental  bill  should  not  make  out  an  entirely  different 
ease  from  that  stated  in  the  original  bill.  The  facts  introduced  must 
not  only  be  material  in  themselves  but  must  be  such  as  are  in  further- 
ance of  the  general  object  of  the  original  bill  and  not  destructive  of 
it.  Its  province  is  to  meet  exigencies  arising  or  discovered  since 
the  filing  of  the  original  bill  and  to  put  the  facts  on  record  in  such 
a  manner  that  they  may  be  made  available  for  the  continued  prose- 
cution of  the  suit,  to  the  end  that  the  benefit  of  proceedings  already 
taken  may  not  be  lost.  A  supplemental  bill  that  sets  up  facts  not  at 
all  connected  with  the  ease  made  in  the  original  bill,  or  with  the 
decree  under  it,  is  bad.^®  So,  if  the  supplemental  bill  materially 
departs  from  the  case  made  in  the  original  bill,  it  cannot  be  main- 
tained. 

Maynard  v.  Cfreen  (1887)  30  Fed.  643:  The  original  bill  sought  to  have  an 
accounting  of  partnership  matters,  and  to  have  certain  formal  pledges  of  cer- 
tificates of  stock  as  between  the  partners  declared  invalid.  It  subsequently 
developed  that  there  was  a  corporation  instead  of  a  partnership  and  that  the 
relation  of  the  parties  was  merely  that  of  stockholders  in  the  common  enterprise. 
A  supplemental  bill  ailing  the  existence  of  the  corporation  and  setting  up  new 
facts  occurring  subsequent  to  the  filing  of  the  bill  was  held  not  to  be  proper.  The 
trouble  was  that  the  original  bill  had  been  brought  on  a  state  of  facts  that  did 
not  exist;  and  the  proposed  supplemental  bill  was  necessarily  inconsistent  with 
it  and  constituted  a  departure.  It  made  a  new  case  in  opposition  to  the  case 
made  in  the  original  bill. 

Transfer  or  Chafu/e  of  Interest  Pendente  Lite. 

§  1172.  Supplemental  Bill  upon  Partial  Transfer  of  Interest. 

The  most  frequent  occasion  for  the  filing  of  a  supplemental  bill 
arises  from  changes  of  interest  pendente  lite  in  the  subject-matter  of 
the  suit,  whereby  it  becomes  necessary  or  advisable  to  bring  a  new 
party,  or  new  parties,  before  the  court.  Thus,  if  one  or  more,  but 
not  all,  of  several  parties  plaintiflF  make  a  transfer  of  interest  in 
the  subject-matter  to  another,  or  if  a  sole  party  plaintiff  transfers  a 
part  but  not  all  of  his  interest  to  another,  a  supplemental  bill  is 
proper  to  bring  that  transfer  before  the  court  and  to  enable  the  new 

mitted  to  stand,  in  the  particular  case,  culiar  circumstances,  in  any  other  form, 

as  a  recital  of  material  facts  that  should  Klectrical    Accumulator    Co,    r.    Brush 

be  brought  to  the  attention  of  the  court  Klectric   Co.    (1890)    44   Fed.    602. 

on  plaintiff's  motion  to  dismiss,   such  38  Minnesota    (*o.    r.    St.    Paul    Co. 

facts  not  being  available,  under  the  pe-  (1867)  6  Wall.  742,  18  L.  ed.  856, 
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party  in  interest  to  get  the  benefit  of  the  litigation.  The  same  rule 
applies  whether  the  change  of  interest  results  from  a  transfer  or 
alienation  by  an  act  of  the  parties  or  from  a  transfer  by  an  act  of 
law.** 

The  principles  governing  the  proper  use  of  the  supplemental  bill 
upon  the  happening  of  a  change  in  the  interest  of  the  litigants  or 
upon  the  devolution  of  an  interest  from  one  person  to  another  are,  to 
a  certain  extent,  involved  in  technicalities,  and  some  rather  fine  dis- 
tinctions have  to  be  drawn.  In  certain  situations  the  proper  remedy 
is  by  an  original  bill  in  the  nature  of  a  supplemental  bill,  by  a  bill  of 
revivor,  or  by  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor 
instead  of  by  a  pure  supplemental  bill;  and  it  is  sometimes  hard  to 
say  whether  the  bill  that  is  actually  required  under  particular  con- 
ditions is  of  the  one  sort  or  the  other.  It  should  be  remembered  that 
the  true  supplemental  bill  is  a  continuation  of  the  original  suit,  by  or 

¥  gainst  a  party  having  or  acquiring  the  interest  of  a  former  party, 
he  supplemental  bill  in  fact  forms,  together  with  the  original  bill 
and  proceedings  under  it,  but  one  record.  In  every  case  where  the 
new  bill  is  not  a  mere  continuation  of  the  former  suit,  but  instead 
consists  of  a  new  suit  engrafted  on  the  old,  the  bill  cannot  be  con- 
sidered a  supplemental  bill,  but  so  far  as  it  embraces  new  matters 
and  brings  in  a  new  title,  it  is  an  original  proceeding,  and  must  be 
treated  as  an  original  bill  in  the  nature  of  a  supplemental  bill.*^  In 
the  situations  considered  in  the  following  passage  quoted  from  Mr. 
Daniell,  there  is  only  a  partial  change  in  the  interest  of  the  parties 
plaintiff.  Here  the  supplemental  bill  is  the  proper  proceeding.  If 
there  are  several  plaintiffs  and  one  assigns  a  part  or  all  of  his  inter- 
est, there  are  others  still  before  the  court  to  continue  the  suit  in  the 
same  right.  If  there  is  a  sole  plaintiff  and  he  assigns  only  part  of 
his  interest,  there  is  still  something  left  in  him  which  entitles  him  to 
proceed  as  before.  In  these  cases  a  supplemental  bill  is  proper,  be- 
cause all  that  is  needed  is  for  the  suit  to  be  continued  with  the  new 
parties  in  interest  added. 

3  Daniell,  Chancery  Practice,  161,  162:  ''It  is  a  general  rule  that  whenever 
an  event  happens  subsequent  to  the  filing  of  the  original  bill,  which,  without 
abating  the  suit,  transfers  the  interest  of  a  party  to  the  suit,  or  any  portion 
of  it,  to  another,  so  as  to  give  a  new  interest  to  the  person  to  whom  it  is  trans- 
ferred, the  defect  thus  occasioned  must  be  supplied  by  supplemental  bill.  ...  If 
a  plaintiiT,  suing  in  his  own  right,  make  such  an  alienation  of  his  property  as 

i»Hazleton  Tripod-Boiler  Co.  v.  Citizens'  St  By.  Co.   (1896)   72  Fed.  325. 
40  3  Dan.   Ch.   Pr.   188. 
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to  give  the  alienee  an  interest  in  the  subject-matter  of  the  suit,  but  not  at  the 
same  time  to  deprive  himself  of  all  right  in  the  question,  he  must  bring  the 
alienee  before  the  court  by  supplemental  bill,  or  the  alienee  may  himself  file 
a  supplemental  bill,  against  the  original  plaintiff  and  the  other  parties  to  the 
suit,  to  have  the  benefit  of  the  proceedings.  ...  In  like  manner,  if  a  plaintiff, 
suing  in  his  own  right,  is  entirely  deprived  of  his  interest,  but  is  not  the  sole 
plaintiff,  the  defect,  arising  from  this  event,  may  be  supplied  by  a  bill  of  this 
kind.  Therefore  if,  after  the  bill  filed,  one  of  several  plaintiffs  totally  alienates 
his  right  in  the  subject  matter,  or  becomes  bankrupt,  so  that  his  interest 
heoomeB  vested  in  his  assignees,  a  supplemental  bill  may  be  filed  by  the  remain- 
ing plaintiffs,  either  against  or  in  conjunction  with  the  alienee  or  assignees, 
to  cany  on  the  suit.'' 

§  1173.  When  Bill  in  Nature  of  Supplemental  Bill  Necessary. 

The  case,  however,  is  different  where  a  sole  plaintiff,  suing  in  his 
own  right,  or  several  such  plaintiffs,  transfer  all  interest  to  another 
or  others.  Here  the  original  plaintiffs  part  with  everything  that  gives 
tHem  a  title  to  maintain  the  suit,  and  they  are  unable  to  proceed 
further  with  it  for  lack  of  interest.  It  is  a  well-established  rule  of 
equity  "  that  no  party  can  stand  before  the  court  for  a  decree  who  has 
no  further  interest  in  the  suit."  **  In  such  case  the  suit  becomes  so 
radically  defective  that  it  must  end,  unless  the  new  party  in  interest 
can  be  substituted.*' 

It  is  obvious  that,  in  this  situation,  the  new  party  or  parties  in 
interest  cannot  come  in  or  be  brought  in  by  a  simple  supplemental 
bin,  for  the  suit  as  conducted  in  his  or  their  interest  could  not  be  said 
to  be  a  mere  continuation  of  the  original  suit.  But  clearly  some  pro- 
vision should  be  made  whereby  such  new  party  can  get  the  benefit  of 
the  prior  proceedings,  and  accordingly  he  is  permitted  to  file  an 
original  biU  in  the  nature  of  a  supplemental  bill. 

§  1174.  ninstrations  of  Supplemental  Bill  and  Bill  in  Nature  of  Sup- 
plemental Bill. 

The  distinction  between  the  partial  transfer  of  interest  which  will 
justify  the  filing  of  a  supplemental  bill,  and  the  entire  transfer  of 
interest  which  will  require  the  filing  of  an  original  bill  in  the  nature 
of  a  supplemental  bill,  is  shown  in  the  following  cases. 

1.  Binhs  V.  Binks  (1820)  2  Bligh,  603:  A  creditor  filed  a  hill  to  ohtain  a 
sale  of  property  of  his  debtor  that  had  been  conveyed  by  a  trust  deed.  Pending 
the  suit  he  assigned  his  claim  in  that  debt  and  property  to  trustees  to  secure 

41  Story,  J.  in  Hoxie  v.  Carr  (1832)  4 1  Ross  v.  Ft.  Wayne  (C.  C.  A.;  1894) 
1  8umn.  178,  Fed.  Gas.  No.  6,802.  11   G.  G.  A.  288,  63  Fed.  466. 
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debts  of  his  own.  However,  in  this  deed  of  assignment,  he  resenred  the  surplus 
to  himself.  His  assignees  were  therefore  held  to  be  entitled  to  file  a  supple- 
mental bill.  If  he  had  not  reserved  any  right  in  the  surplus  to  himself,  the 
result  would  have  been  that  his  assignees  could  not  have  proceeded  by  supple- 
mental bill  but  must  have  brought  an  original  bill  in  the  nature  of  a  supple- 
mental bill.4t 

2.  Bo98  V.  City  of  Fort  Wayne  (G.  C.  A.;  1894)  11  C.  G.  A.  288,  03  Fed.  466: 
The  circuit  court  of  appeals  in  upholding  the  right  of  the  assignee  of  a  patent, 
pendente  lite,  to  maintain  an  original  bill  in  the  nature  of  a  supplemental  bill, 
whereby  he  might  be  substituted  as  plaintiff,  said:  "The  right  to  introduce 
new  parties,  or  to  substitute  one  party  for  another,  in  equity,  when  there  has 
been  a  change  of  interest  pending  the  suit,  is  so  well  recognized  that  the  books 
treat  not  jk>  much  of  the  right  as  of  the  method  of  accomplishing  the  substitu- 
tion. It  is  done  either  by  a  supplemental  bill,  or  by  an  original  bill  in  the 
nature  of  a  supplemental  bill, — ^the  former  being  applicable  properly  to  those 
cases  where  the  same  parties  or  the  same  interests  remain  before  the  court, 
while  the  latter  is  properly  applicable  when  new  parties,  with  new  interests 
arising  from  events  since  the  institution  of  the  suit,  are  brought  before  the 
court.  If  a  complainant,  suing  in  his  own  right,  parts  with  less  than  his  entire 
interest,  or  if  he  is  deprived  of  his  entire  interest  but  he  is  not  the  sole  com- 
plainant, the  defect  in  either  case  may  be  supplied  by  means  of  a  supplemental 
bill.  But  if  a  sole  complainant  suing  in  his  own  right  is  deprived  of  his  whole 
interest,  as  in  the  case  of  bankruptcy,  or  if  he  assigns  his  whole  interest  to 
another,  he  is  no  longer  able  to  prosecute  the  suit,  for  want  of  interest,  and 
the  assignee  may  be  made  complainant  in  his  stead;  but,  as  the  title  of  the 
latter  may  be  litigated,  the  substitution  must  be  accomplished  by  means  of  an 
original  bill  in  the  nature  of  a  supplemental  bill."  44 

3.  Curti8  v>  Smith  (1901)  105  Fed.  940:  Pending  a  suit  for  the  infringement 
of  a  trade  mark  and  for  an  accounting,  the  plaintiff  sold  its  business,  including 
the  good  will  of  the  trade  mark.  It  was  held  that,  inasmuch  as  the  plaintiff 
had  not  by  such  sale  parted  with  its  right  to  recover  the  damages  incurred 
prior  to  the  transfer,  it  still  had  an  interest  in  the  litigation,  and  that  the 
transferee  might  well  be  brought  into  that  suit  by  supplemental  bill. 

4.  Tappan  v.  Smith  (1863)  5  Biss.  73:  A  suit  in  equity  to  recover  on  a 
claim  that  had  previously  been  reduced  to  judgment  was  ready  for  hearing. 
Thereupon  one  T.  exhibited  a  supplemental  bill  alleging  that  recently  the  plain- 
tiff in  the  original  bill  had  made  a  general  assignment  for  the  benefit  of  cred- 
itors and  that  the  plaintiff  T.  had  been  named  as  assignee.  He  therefore  sought 
to  be  substituted  as  plaintiff,  and  asked  that  he  be  allowed  to  continue  the 
suit,  the  claim  in  suit  having  been  included  in  the  assignment.  It  was  held 
that  the  remedy  was  by  an  original  bill  in  the  nature  of  a  supplemental  bill 
and  not  by  supplemental  bill. 

5.  Campbell  v.  City  of  New  York  (1888)  35  Fed.  14:  In  a  bill  filed  by  one 
Campbell  in  his  own  right  and  as  trustee  for  others,  there  was  a  complete 
change  of  interest,  as  regards  parties  plaintiff,  resulting  from  a  transfer,  by 

4S  3  Dan.  Gh.  Pr.  165.  a  right  in  the  patent  acquired  by  assign- 

4  4  In   proceedings   under  an  original  ment  from  any  oilier  partie<4  than  those 

bill    in  the    nature  of   a    supplemental  who  were  partieR  to  tlic  original  suit« 

bill   filed  by  the  assignee  pendente  lite  Haarmann  etc.  Cu.   v.   Lenders    (1904) 

of  a  patent,  the  assisrnee  CAnnot  set  up  l.^^  Fed.  420. 
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both  the  plaintiff  and  beneficiaries,  to  a  third  person.  It  \^'  ju^d  that  such 
third  person  could  not  come  in  by  supplemental  bill  but  Bhould*'fild  an 'original 
bill  in  the  nature  of  a  supplemental  bill.  Said  Wallace,  J.:  '' Although,  the 
distinction  between  supplemental  bills  and  original  bills  seems  to  rest/Upop 
purely  artificial  reasons,  it  is  well  recognized,  and  is  attended  in  practice  with"^ 
consequences  which  affect  the  substantial  rights  of  parties.  If  the  oesiuis  que 
trust  had  not  transferred  all  their  interest  in  the  subject-matter,  and  there  had 
been  simply  a  change  of  trustees  by  operation  at  law,  or  if  there  had  been  only 
a  partial  alienation  of  the  title  of  Campbell,  a  supplemental  bill  might  lie. 
As  it  is,  the  demurrer  must  be  sustained." 

6.  Hazleton  Tripod-Bailer  Co.  v.  Citizens'  8t.  R.  Co,  (1896)  72  Fed.  325:  In 
a  suit  on  a  contract,  one  who  has  purchased  all  the  interest  of  the  plaintiff, 
under  the  contract,  may  come  in  by  an  original  bill  in  the  nature  of-  a  supple- 
mental bill  and  get  a  decree  that  the  money  recovered  on  the  contract  shall  be 
paid  to  him. 

§  1175.  Praotioe  on  Supplemental  Bill  and  Bill  in  Hature  of  Supple- 
mental Bill. 

The  distinction  between  the  supplemental  bill  and  the  original  bill 
in  the  nature  of  a  supplemental  bill  may  appear  to  be  of  a  somewhat 
artificial  nature^  and  no  doubt  this  is  to  a  certain  extent  true;  but 
in  practice  the  distinction  is  attended  by  results  of  some  importance. 
ThuSy  where  a  simple  supplemental  bill  is  filed,  the  suit  proceeds  in 
the  same  manner  as  it  would  have  done  if  the  supplemental  bill  had 
not  been  allowed,  with  this  difference,  of  course,  that  the  defendant 
must  answer  the  supplemental  bill  In  the  case  of  the  filing  of  an 
original  bill  in  the  nature  of  a  supplemental  bill,  the  whole  cause  is 
open.'*'  The  supplemental  bill  is  a  continuation  of  the  original  bill 
and  is  a  paii^  of  the  same  suit.  The  original  bill  in  the  nature  of  a 
supplemental  bill  is  filed  as  an  original  bill  and  is  in  every  respect  an 
independent  proceeding.  It  partakes  of  the  nature  of  a  supplemental 
bill  merely  in  the  respect  that  by  means  of  it  the  plaintiff  is  able  to 
get  the  benefit  of  the  prior  proceedings.** 

3  Daniell,  Chancery  Practice,  164:  This  writer,  adopting,  in  a  great  measurs, 
language  found  in  the  earlier  treatise  of  Mr.  Mitford,  describes  the  difference, 
as  regards-  the  subsequent  procedure,  between  the  supplemental  bill  and  the 
original  bill  in  the  nature  of  a  supplemental  bill,  thus:  "In  those  cases  in 
which  a  supplemental  bill  only  is  filed,  if  there  has  been  no  decree,  the  suit 
may  proceed  after  the  supplemental  bill  has  been  filed,  in  the  same  manner 
as  if  the  original  plaintiff  had  continued  such,  except  that  the  defendants  must 
answer  the  supplemental  bill,  and  either  admit  or  put  in  issue  the  title  of  the 
new  plaintiff;  but,  in  the  case  of  an  original  bill  in  the  nature  of  a  supple- 
st Tappan  v.  Smith  (1863)  6  Bias.  73,  <•  See  CampbeU  v.  New  York  (1888) 
76.  36  Fed.  14. 
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•  •  • 
mental  hil\,  .thci  idtele  case  is  open :  a  new  defense  may  be  made,  the  pleadings 
and  depositflpnK  eannot  be  made  use  of  in  the  same  manner  as  if  filed  or  taken 
in  ti^e  eAune  cause,  and  the  decree,  if  any  has  been  obtained^  is  not  otherwise 
pf**^ataut&ge  than  as  it  may  be  an  inducement  to  the  court  to  make  a  similar 
•l^cree;  whilst  in  the  case  of  a  mere  supplemental  suit,  the  benefit  of  the  orig- 
Hia(  decree,  if  obtained,  is  expressly  given  to  the  new  plaintiff  by  the  supple- 
mentary decree,  and  he  is  declared  entitled  to  stand  in  the  place  of  the  plaintiff 
in  the  original  bill,  and  to  have  the  benefit  of  the  proceedings  upon  it,  and  to 
prosecute  the  decree,  iand  take  the  steps  necessary  to  render  it  effectual." 

The  rule  that  the  assignee  of  an  interest  in  a  pending  suit  is 
entitled  to  come  in  by  supplemental  bill,  or  by  an  original  bill  in  the 
nature  oi  a  supplemental  bill,  operates  so  as  to  give  him  the  benefit 
of  the  prior  proceedings  and  to  entitle  him  to  further  relief  in  equity, 
though  the  interest  that  he  acquires  is  exclusively  such  as  might 
originally  Ijave  been  protected  by  a  proceeding  at  law.  In  other 
words,  the  circumstance  that  an  assignee  might  have  had  an  adequate 
remedy  at  law  if  the  other  suit  had  not  been  pending,  does  not  deprive 
him  of  the  right  to  further  equitable  relief.  Having  in  the  first  suit 
acquired  jurisdiction  of  the  cause,  the  court  of  equity  will  proceed  to 
grant  full  relief  under  the  supplemental  proceedings.*^ 

§  1176.  Interest  Acquired  from  Plaintiff  and  Interest  Acquired  from 
'  Defendant. 

It  is  to  be  observed  that  there  is  a  very  important  distinction,  as 
regards  the  mating  of  new  parties  by  supplemental  bill,  between  the 
case  where  a  plaintiff  transfers  an  interest  in  the  subject-matter  of  the 
litigation  and  that  where  a  defendant  transfers  an  interest  in  the 
same  subiect-matter.  A  failure  to  note  this  distinction  has  sometimes 
led,  to  confusion  in  the  language  of  tjie  courts.  The  situation  of  a 
purchaser  pendente  lite  from  a  plaintiff  is  very  different  from  that  of 
one  who  purchases  from  the  defendant.  The  purchaser  of  a  defend- 
ant's interest  pendente  lite  is  bound  by  the  suit,  and  it  is  very  diffi- 
cult for  him  to  become  a  party  for  any  purpose,  unless  the  plaintiff 
sees  fit  to  bring  him  in.  But  an  alienation  by  the  plaintiff  of  his 
interest  in  the  thing  in  litigation,  either  partially  or  entirely,  stands 
on  a  different  footing.  Here  it  is  desirable  and  may  be  necessary  for 
the  new  party  to  come  in.  The  court  of  equity  will  not,  if  the  thing 
can  be  avoided^  proceed  to  adjudicate  rights  in  property  when  those 
rights  have  passed  entirely  or  partially  out  of  the  plaintiffs  who 
brought  tlie  sixit.    In  such  case,  the  court  will  move  no  further  after 

*7  Walter  Baker  &  Co.  t?.  Baker  (1898)    89  Fed.  673. 
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that  fact  is  brou^t  to  its  atteiitioHj  unless  the  party  who  has  acquired 
the  plaintiff's  interest  should  appear  and  by  proper  proceedings 
demand  a  decree.  Until  then  the  cause  will  merely  be  ordered  to 
stand  over.*®  The  following  is  a  case  where  the  plaintiff  undertook 
to  bring  in,  by  supplemental  bill,  one  who  had  purchased  pendente 
lite  from  the  original  defendant.  The  proceedings  could  not  be  main- 
tained because  it  appeared  that  the  transfer  in  question  did  not  cover 
the  matter  in  litigation. 

Dadirrian  v.  OuUian  (1S07)  80  Fed.  086:  An  injunction  was  granted  against 
the  use,  by  the  defendant,  of  a  particular  trade  mark,  which  the  plaintiff  had 
been  using  in  connection  with  a  fermented  milk  sold  by  him.  The  suit  did  not 
concern  the  process  of  preparation  involved  in  putting  up  the  milk,  and  there 
was  no  question  of  defendant's  right  to  put  up  the  milk  and  sell  it,  though  hot 
under  that  trade  mark.  Pending  this  suit  the  defendant  dold  his  business  to 
another  person,  who  thereupon  began  putting  up  this  prepared  milk  and  selling 
it.  Presently  also  this  new  purchaser  began  to  infringe  the  trade  mark,  which 
had  now  been  upheld  and  which  was  under  injunctive  proiectioh.  I'he  plaintiff 
accordingly  then  asked  leave  to  file  a  supplemental  bill  a^inst  this  purchaser 
of  the  original  defendant's  business,  in  order  to  make  the  injunction  effective 
against  him.  It  was  held  that  a  supplemental  bill  would  not  lie.  The  remedy 
was  by  an  original  bill.  The  transfer  of  the  business  of  the  original  defendant 
to  the  purchaser  in  question  did  not  include  the  transfer,  or  any  attempted 
transfer,  of  any  right  to  use  the  trade  mark,  which  was  the  subject  of  the  orig- 
inal suit,  but  included  only  the  plant,  utensils,  and  facilities  for  carrying  the 
business  on.  Nor  did  it  appear  that  the  purchaser  asserted  any  right  to  use 
the  trade  mark  under  the  said  transfer. 

§  1177.  Supplemental  Bill  to  Bring  In  Successor  to  Person  Suing  in 
Bepresentative  Capacity. 

If  the  interest  of  a  plaintiff  who  sues  in  a  representative  capacity, 
as  administrator,  executor,  guardian,  or  trustee,  terminates  by  death, 
resignation,  removal  or  otherwise,  tiiie  person  who  succ^ds  him  in  his 
representative  capacity  may  come  in  by  a  supplemental  bill. 

S  Daniell  Chancery  Practice,  163:  'If  the  iriteirest  bf  a  plaiiltilaf,  suln^  in 
autre  droit,  entirely  determines  by  death  or  otherwise,  and  some  other  person 
thereupon  becomes  entitled  to  the  same  property  under  the  same  title,  as  in 
the  case  of  an  executor  or  administrator  upon  the  determination  of  an  aclminis- 
tration  durante  fniHori  aetate,  or  pendente  lite;  the  suit  may,  likewise,  be  added 
to  or  continued  by  supplemental  bill.  The  rule  is  the  same  if  the  committee 
of  a  lunatic's  or  idiot's  estate  die  after  the  commencement  of  a  suit,  and  a  new 
committee  is  appointed  in  his  stead." 

4«Hazleton  Tripod-Boiler  Co.  v.  Citizens'  St.  Ry.  Co.  (1896)  72  Fed.  325,  926. 
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The  reason  why  a  supplemental  bill  can  be  here  used  is  that  in 
such  case  there  is  no  change  of  interest  that  can  affect  the  questions 
between  the  parties,  but  only  a  change  of  the  person  in  whose  name 
the  litigation  is  being  conducted/®  In  the  ordinary  case  of  the  death 
of  a  party  suing  in  his  own  right,  the  suit  so  far  becomes  defective 
that  a  bill  of  revivor  is  necessary.  Where  the  plaintiff  sues  in  the 
right  of  another,  he  is  so  far  a  nominal  party  that  a  supplemental  bill 
is  sufficient  to  bring  his  successor  before  the  court  Such  a  successor, 
moreover,  comes  in  by  the  same  title  as  his  predecessor. 

A  corporate  successor  created  by  the  legislature  to  succeed  to  the 
functions  and  duties  of  the  predecessor  corporation  against  whom  the 
suit  was  first  brought  should  doubtless  be  brought  in  by  a  supple- 
mental bill ;  but  in  one  case  the  successor  corporation  was  brought  in 
by  mere  summons.*^® 

§  1178.  When  Sneoessor  in  Tmst  Xay  Come  In  by  Supplemental  BilL 

A  person  in  whom,  by  the  terms  of  a  trust  deed,  the  trust  estate 
vests,  as  successor,  upon  the  death,  incapacity,  or  resignation  of  the 
original  trustee,  may,  by  supplemental  bill,  come  into  a  foreclosure 
suit  begun  by  his  predecessor ;  ^^  but  where  a  new  trustee,  instead  of 
succeeding  directly  to  the  same  title  as  his  predecessor  under  the 
terms  of  the  trust,  is  appointed  by  the  court,  a  supplemental  bill  in 
the  nature  of  a  bill  of  revivor  is  needed. 

Greenleaf  v.  Queen  (182S)  1  Pet.  138,  7  L.  ed.  85:  The  trustee  in  a  deed  of 
trust  for  the  sale  of  real  estate  and  payment  of  debts  of  the  grantor  was  a 
party  defendant.  During  the  pendency  of  the  suit  the  trustee  died,  and  a  new 
trustee  -was  appointed  by  the  court  The  court  held  that  the  original  suit, 
which  abated  by  the  death  of  the  trustee,  became  also  defective  by  the  termina- 
tion of  his  powers  and  the  appointment  of  a  new  trustee,  and  could  only  be 
prosecuted  against  him  by  way  of  a  supplemental  bill  in  the  nature  of  a  bill 
of  revivor* 

§  1179.  Bight  of  New  Tenant  in  Tail  to  Come  In  by  Supplemental  Bill, 

Some  insight  into  the  principle  governing  the  right  of  successors 
in  interest  to  come  in  by  supplemental  bill  and  get  the  benefit  of  liti- 
gation conducted  by  the  predecessor  in  interest  can  be  obtained  from  a 
consideration  of  the  case  of  the  tenant  in  tail  who  succeeds,  during 

49  Qibson,  Suits  in  Chan.  (2d  ed.)  si  Shaw  v.  Bill  (1977)  0<^  V,  S,  10.  }2. 
I  683.  24  L.  ed.  8Sa. 

BO  Allen  V.  Mayor   etc,  Ktw  York 
^1880)  7  Fed.  489, 
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the  pendency  of  the  suit,  to  the  interest  of  a  preceding  tenant  in  tail. 
Such  a  person,  it  has  been  determined,  can  come  in  by  a  simple  sup- 
plemental bill ;  and  an  original  bill  in  the  nature  of  a  supplemental 
bill  is  unnecessary.  Nor  does  it  make  any  difference  that  the  new 
tenant  in  tail  comes  in  by  force  of  a  new  limitation  in  remainder, 
upon  the  determination  of  a  preceding  estate  in  tail.  Such  a  new 
tenant  in  tail  is  entitled  to  continue  the  suit  by  supplemental  bill 
in  the  same  manner  as  a  tenant  in  tail  who  comes  in  by  succession 
as  issue  in  tail.^^ 

JIAayd  v,  Johnes  (1803)  9  Ves.  Jr.  37:  The  point  in  question  was  mucb  dis- 
enseed  in  this  case.  The  original  bill  had  been  filed  hy  a  tenant  in  tail,  who 
died  after  the  cauae  was  at  issue,  but  before  any  witnesses  were  examined; 
whereupon  the  present  plaintiff,  who  claimed  the  estate  in  question  under  the 
same  settlement  (as  the  issue  of  a  tenant  in  tail  in  ronainder  expectant  upon 
the  decease  of  the  former  tenant  in  tail  without  issue),  filed  a  supplemental 
bill  to  have  the  benefit  of  the  former  suit  and  proceedings.  The  defendants 
answered  the  supplemental  bill,  referring  to  their  answer  to  the  original  bill; 
but  upon  the  hearing  of  the  cause,  an  objection  was  made  to  reading  the  evidence 
taken  on  the  part  of  the  plaintiff  in  the  supplemental  suit,  on  the  ground  that 
the  facts  put  in  issue  hy  the  original  bill  were  not  put  in  issue  by  the  supple- 
mental bill,  and  that  the  plaintiff's  course  of  proceeding  ought,  therefore,  to 
have  been  by  original  bill  in  the  nature  of  a  supplemental  bill,  by  which  all 
the  facts  stated  in  the  original  bill  would  have  been  put  in  issue,  whereas  the 
only  fact  put  in  issue  by  the  supplemental  bill  was  whether  the  original  bill 
was  filed  by  the  former  plaintiff.  In  an  elaborate  opinion,  Lord  Eldon  upheld 
the  right  of  the  tenant  in  tail  to  continue  the  suit  by  supplemental  bill;  and 
it  was  indicated  that  if,  in  the  original  suit,  witnesses  had  been  examined 
before  the  death  of  the  first  tenant  in  tail,  whether  de  bene  ease  or  in  chief,  the 
benefit  of  their  testimony  might  be  had  in  the  supplemental  suit. 

Furthermore,  it  appears  from  the  same  case  that  the  plaintiff  in  the  supple- 
mental suit  may  read  the  answer  of  the  defendant  in  the  original  suity  subject 
to  the  qualification  that  when  the  tenant  in  tail  takes  a  different  interest,  or 
rather  a  similar  interest  not  affected  by  the  same  circumstances,  it  is  competent, 
both  for  and  against  him,  to  bring  forward  the  equities  resulting  from  the 
different  circumstances.BS 

The  same  rule  that  applies  to  suits  by  a  tenant  in  tail  applies  where 
the  suit  is  against  him.  Therefore  if  a  first  teiiant  in  tail,  being  a 
defendant,  dies,  all  the  proceedings  may  be  continued  against  the 
second  tenant  in  tail,  as  if  he  had  been  an  original  party.^^ 

»  3  Dan.  Ch.  Pr.  100.  •<  3  Dan.  Ch.  Pr.  170i 

«i  8  Dtau  Ch.  Pr.  107, 
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§  lldO.  Bemainderman  after  Termination  of  Life  Estate  Comei  In  by 
Bill  in  Nature  of  Supplemental  Bill. 

The  chief  ground  on  which  a  tenant  in  tail  coming  in  by  succession 
under  the  prior  tenant  or  coming  in  as  tenant  in  tail  in  remainder  by 
force  of  a  new  limitation  is  allowed  to  continue  the  suit  by  a  supple- 
mental billy  is  that  a  tenant  in  tail  is  supposed  to  r^resent  the  inherit- 
ance and  the  interests  of  all  those  claiming  in  succession  or  remainder 
after  him.  This  consideration  does  not  hold  where  the  estate  of  the 
original  plaintiff  is  less  than  an  estate  tail,  as  an  estate  for  life.  Here 
the  person  coming  in  upon  a  remainder  after  the  determination  of  the 
prior  estate  cannot  be  said  to  have  been  represented  by  the  predecessor 
and  he  therefore  cannot  bring  a  supplemental  bill  but  is  driven  to  an 
original  bill  in  the  nature  of  a  supplemental  bill.  The  depositions 
taken  in  a  cause  against  a  plaintiff  having  a  less  interest  than  an 
estate  tail  cannot  be  read  against  a  remainderman.*^* 

Formalities  and  Incidents  of  Proceeding  hy  Supplemental  Bill. 

§  ilSl.  Who  Hay  Be  Plaintiff  in  Supplemental  BilL 

The  supplemental  bill  is  ordinarily  a  supplement  or  addition  to  the 
original  bill.  This  imports  that  it  is  filed  by  the  plaintiff  in  the 
original  suit  or  by  some  one  claiming  under  and  in  privity  with  him. 
But  this  is  not  necessarily  so;  and  instances  are  found  in  which  a 
supplemental  bill,  or  what  is  called  a  supplemental  bill,  has  been 
filed  by  the  defendant.^®  A  supplemental  bill  prosecuted  by  the 
defendant  may  be  filed  strictly  in  aid  of  the  defense  or  for  the  pur- 
pose of  securing  affirmative  relief  to  the  defendant  Though  such  a 
bill  may  be  spoken  of  as  a  supplemental  bill,  its  real  nature  would  be 
more  truly  indicated  by  some  such  expression  as  supplemental  bill  in 
the  nature  of  a  cross  bill  or  cross  bill  in  the  nature  of  a  supplemental 
bill.  The  true  supplemental  bill  must  be  filed  by  the  plaintiff  in  the 
original  bill. 

§  1182.  leave  to  File  Supplemental  Bill. 

A  supplemental  bill  or  bill  in  the  nature  of  a  supplemental  bill  is 
not  regularly  filed  unless    a  special  order  of  court  is  first  obtained 

B5  3  Dan.  Ch..  Pr.  169.  636,    132    Fed.    16.     See    Thqmpaon   v. 

66  American   Tube   Works   t?.   Bridge-   Schenectady  R.  Cq.  (1903)  119  Fe4.  634, 
water  Iron  Co.     (1903)    124    Fed.    782,   638, 
aflUrmed   (G.  C.  A.;   1904)   65  C.  C.   ^, 
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granting  leaye  to  file  it    The  oonditions  under  which  the  requisite 
leave  of  court  may  be  had  are  indicated  in  the  following  rale. 

Equity  Rule  57!  Whenever  may  suit  in  equity  shall  become  defeetive  frttn 
any  event  happening  after  the  filing  of  the  bill  (as,  for  example,  by  ehaage  of 
interest  in  the  parties),  or  for  any  other  reason  a  supplemental  bill,  or  a  bill 
in  the  nature  of  a  supplemental  bill,  may  be  necessary  to  be  filed  in  the  oause, 
leave  to  file  the  same  may  be  granted  by  any  judge  of  the  court  on  any  rule  day 
upon  proper  cause  shown  and  due  notice  to  the  other  party. 

§  1188.  Exercise  of  Judicial  Discretion. 

The  granting  of  leave  to  file  a  fittpplemental  bill  is  dideretionary 
with  the  trial  oourt.*^  The  courts  are  naturally  inclined  to  be  liberal 
to  the  applicant^  for  the  reason  that  where  leave  is  denied  the  party  is 
practically  debarred  from  vindicating  the  sufficiency  of  his  pleading 
before  the  higher  courts,  the  matter  being  one  of  discretion.  On  the 
other  handy  the  granting  of  the  leave  does  not  usually  operate  with 
hardship  on  the  adversary;  for  if  the  supplemental  bill  is  bad,  no 
relief  will  be  granted  on  it.  In  line  with  this  idea  it  is  held  that  on 
application  for  leave  to  file  a  supplemental  bill  the  court  will  not 
attempt  to  try  with  nicety  the  question  of  the  sufficiency  of  the  plead- 
ing, but  in  case  of  doubt  will  leave  that  issue  to  be  determined  later.*^^ 
Upon  such  application  the  court  lor^  s  only  to  the  question  whether 
probable  cause  exists  for  the  filing  of  the  bill.  It  does  not  consider 
whether  the  petition  shows  sufficient  matter  to  establish  the  oonten- 
tion  set  forth  in  the  petition.  That  fact  is  for  subsequent  determina- 
tion. Accordingly,  the  petition  for  leave  to  file  a  supplemental  bill 
need  not  embrace  the  actual  averments  intended  to  be  inserted  in  the 
supplemental  bill,  but  need  only  advise  the  opposite  party  and  the 
court  of  the  ground  on  which  it  is  desired  to  file  the  bill.**® 

Upon  application  for  leave  to  file  a  «upplemental  bill  made  by  a 
transferee  of  the  interest  in  litigation,  the  effect  of  such  bill  on  the 
rights  of  the  parties  litigant  need  not  be  considered  except  so  far  as 
this  consideration  would  operate  on  the  discretion  of  the  court  and  on 
the  primary  question  as  to  whether  the  plaintiff  in  the  supplemental 
bill  has  such  a  right  as  entitles  him  thus  to  intervene.  The  nature 
and  extent  of  his  rights  and  the  effect  of  the  intervention  are  ques* 
tions  to  be  determined  later.®® 

57  Marco  v.  Hlcklin  (0.  C.  A.t  1893)  Northern  Pac.  R.  Co.  (1887)  88  Ted,  428. 
6  C.  C.  A.  10,  56  Fed.  649;  Sheffield  etc.  ss  Parkhurst  r.  Kinsman  (1848)  Wtd, 
R.  Co.  9.  Newman   (1896)   23  C.  C.  A<   Cafl.  No.  10J68. 

469,  77  Fed.  787.  «o  Hazleton  Tripod-Boiler  OO.  «•  Oit- 

58  Oregon  &  Transcontinental  Co.  v.  izens'  St.  Ry.  Co.    (1896)   72  Fed.  325. 
Eq.  Prac.  Vol.  II.— 46. 
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A  supplemental  bill  is  not  needed  and  will  not  be  allowed  where 
the  only  object  of  the  plaintiff  is  to  drop  some  of  the  original  parties 
defendant  out  of  the  case.  Nor  will  leave  to  file  such  a  bill  be 
granted  where  its  object  is  to  effect  any  unnecessary  change  of 
parties.*^ 


§  1184.  Time  of  Application  as  Affecting  Oranting  of  Leaye. 

Application  for  leave  to  file  a  supplemental  bill  based  on  facts  that 
occurred  and  were  known  to  the  plaintiff  soon  after  the  filing  of  the 
bill  comes  too  late  after  the  cause  has  been  heard  and  determined 
on  a  lengthy  reference  to  the  master.*' 

Before  the  requisite  leave  will  be  granted  to  file  a  supplemental  bill 
attacking  a  decree  on  the  groimd  of  newly  discovered  facts,  it  must 
appear  that  those  facts  could  not  have  been  discovered  in  the  exercise 
of  reasonable  diligence  in  time  to  have  been  set  up  in  the  original 
bill  or  in  an  amended  bill.*^ 


§  1185.  Hode  of  Objecting  to  Bill  FUed  without  Leave. 

If  a  supplemental  bill  is  filed  without  leave,  the  defect  does  not 
supply  a  ground  for  a  demurrer.  The  defendant  should  move  to 
dismiss  or  to  strike  the  bill  from  the  files.  Such  a  motion  is  addressed 
to  the  discretion  of  the  court  Having  a  power  in  the  first  instance  to 
grant  the  leave,  the  court  naturally  has  the  power  in  its  discretion 
to  allow  the  supplemental  bill  to  stand.®*  A  supplemental  bill  filed 
without  leave  will  be  entertained  by  the  court  where  the  purpose  of 
such  bill  is  to  obtain  an  injunction  pendente  lite  to  protect  the  inters 
ests  of  the  plaintiff  in  the  supplemental  bill,  and  the  requirement  of 
the  rule  as  to  the  obtaining  of  leave  cannot  be  conveniently  complied 
with.®' 


§  1186.  Order  for  Cause  to  Stand  Over  for  Supplemental 

At  the  final  hearing  or  at  any  other  stage  of  the  proceedings,  if  it 
is  made  to  appear  that  the  cause  has  become  defective  because  of  a 
change  of  interest  in  the  parties,  an  order  will  be  entered  that  the 
•  cause  stand  over  to  allow  the  filing  of  a  supplemental  bilL®® 

'  ciMosgrove   v.   Eountze    (1S82)    14  <«  Henry  v.  Travelers' Ins.  Co.  (1891) 

Fed.   315.  45    Fed.    2d9. 

6 s  Henry  9.  Travelers' Ins.  Co.  (1891)  «s  Mackintosh  v.    Flint    etc.  R.    Co. 

45  Fed.  299.  (1888)  34  Fed.  582,  614. 

•sMoBgrove  v.  Kountze  (1882)  14  «Hoxie  v,  Carr  (1832)  1  Sumn.  173. 
Fed.  315. 
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§  1187.  Contents  of  Supplemental  Bill. 

A  supplemental  bill  should  state  the  fact  of  the  filing  of  the  origi- 
nal bill  and  the  proceedings  thereon.  It  should  also  state  the  matters 
arising  subsequent  to  the  original  bill  that  give  occasion  for  the  filing 
of  the  supplemental  bill  and  the  consequent  alteration  of  the  parties, 
if  this  has  occurred.®^ 

The  facts  brought  forward  by  the  supplemental  bill  should  be 
material  to  the  matters  in  controversy.  The  supplemental  bill  must 
not  contain  matter  that  contradicts,  or  is  inconsistent  with,  the  state- 
ments of  the  original  bill.  It  is  not  necessary  to  state  circumstances 
of  the  case  at  length.  All  that  is  requisite  is  that  so  much  should 
be  stated  as  will  show  the  nature  of  the  case  and  the  ground  of 
relief.** 


§  1188.  Becital  of  Original  Pleadings. 

The  original  pleadings  and  other  documents  need  not  be  copied 
verbatim  in  the  supplemental  bill.*® 

Equity  Rule  58:  It  shall  not  be  necessary  in  any  bill  of  revivor  or  supple- 
mental bill  to  set  forth  any  of  the  statements  in  the  original  suit,  unless  the 
special  circumstances  of  the  case  may  require  itjo 

Since  the  adoption  of  this  rule  our  courts  have  not  had  much 
occasion  to  consider  what  special  circumstances  are  sufficient  to 
require  that  the  statements  of  the  original  bill  shall  be  substantially 
set  out  again  in  the  supplemental  bill ;  and  perhaps  it  is  just  as  well 
that  the  question  should  be  left  at  large,  so  that  each  case  can  be 
determined  on  its  own  particular  facts  without  too  much  regard  for 
precedents.  Before  the  adoption  of  the  English  orders  of  1841  (con- 
taining the  provision  now  found  in  rule  58)  a  considerable  amount  of 
discussion  had  arisen  over  this  question.  On  one  occasion  Lord  Eldon 
asserted  that  a  plaintiff  filing  a  supplemental  bill  had  no  right  to 
repeat  anything  of  his  original  statement,  or  to  do  more  than  merely 
to  state  the  decree,  if  there  had  been  a  decree ;  and  if  before  decree, 
no  more  than  the  prayer  of  the  bill."^^  Mr.  Daniell  expresses  disap- 
probation of  the  rule  as  thus  broadly  stated  and  points  out  a  very 

•7  3  Dan.  Ch.  Pr.  178.  in  the  English  Orders  in  Chancery  of 

<s  Gibson,  Suits   in   Chan.    (2d  ed.)  1841. 
I  688.  71  See    Onge  v.    Truelock     (1828)     2 

•9  See    Nevada    Nickel    Syndicate    n  Molloy  31,  38  (referred  to  in  3  Dan.  Ch. 

National  Nickel  Co.  (1898)  86  Fed.  486.  Pr.  175). 

70  This  rule  is  ado|»ted  from  rule  49 
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reasonable  distinction,  as  regards  the  necessity  for  repeating  the  con- 
tents of  the  original  bill,  between  the  case  of  a  supplemental  bill  to 
bring  in  a  new  party  claiming  under  the  same  title  and  the  case  of  a 
supplemental  bill  to  bring  in  a  new  party  claiming  under  a  different 
titla  The  import  of  his  criticism  and  the  nature  of  the  distinction 
stated  by  him  are  made  apparent  in  the  following  passage. 

3  Doniell,  Chancery  Practice,  176:  "There  can  be  no  doubt  that  where  the 
original  bill  has  been  properly  filed  against  all  necessary  parties,  but  in  con- 
sequence of  the  transmission  of  the  interest  of  one  of  those  parties  to  another, 
as  by  alienation  or  bankruptcy,  pendente  lite,  it  becomes  necessary  to  file  a 
supplemental  bill  against  the  alienee  or  aMignee,  for  the  purpose  of  bringing 
him  before  the  court;  it  would  be  unnecessary,  or  perhaps  improper,  to  restate 
the  original  bill  in  the  supplemental  bill,  because,  as  the  new  party  oomes  in 
upon  the  same  title  of  the  original  party,  all  that  is  necessary  to  be  put  in  issue 
against  such  new  party  is  the  fact  of  the  transmission  of  interest  having  taken 
place;  and,  therefore,  it  may  be  sufficient  to  state  merely  the  prayer  of  the 
original  bill;  or,  if  the  cause  has  been  heard,  the  decree;  and  even  then  a  short 
statement  of  the  original  case,  by  way  of  inducement,  for  the  purpose  of  showing 
that  the  plaintiff  has  a  title,  will  not,  it  is  conceived,  be  objectionable. 

"The  course,  however,  must  be  different  in  cases  in  which  the  object  of  the 
supplemental  bill  is  not  to  continue  the  suit  against  the  person  in  whom  the 
interest  of  a  party,  originally  before  the  court,  has  become  Tested,  but  to  bring 
before  the  court  an  entirely  new  party,  who  either  was  interested  at  the  time 
the  original  bill  was  filed,  or  has  become  so  under  a  new  title  not  derived  from 
a  former  party,  as  in  the  case  of  a  necessary  party  omitted,  and  subsequently 
brought  before  the  court  by  supplemental  bill,  or  of  a  new  party  coming  into 
ea9e  after  the  original  bill  filed.  There  the  supplemental  bill  is  in  fact  an 
original  bill  as  against  the  new  defendant,  and  must  state  enough  of  the  case 
to  put  the  title  of  the  plaintiff  to  relief  against  such  new  defendant  in  issue; 
for  as  a  defendant,  who  was  not  a  party  to  the  original  bill,  coming  in  upon  a 
new  title,  cannot  be  called  upon  to  answer  the  original  bill,  there  is  no  other 
method  by  which  the  plaintiff's  title  to  maintain  the  suit,  as  against  him,  can 
be  put  in  issue,  than  by  a  statement  of  it  in  the  supplemental  bill.  .  .  . 

**  In  fact,  the  propriety  of  introducing  a  restatement  of  the  case  from  %h9 
original  bill  into  the  supplemental  bill  must  depend  upon  the  question  whether 
the  object  of  the  supplemental  bill  is  to  state  the  mere  fact  of  a  bill  having 
been  filed,  or  to  put  in  issue  any  of  the  circumstances  and  facts  stated  and 
charged  in  it.  If  the  former  is  the  object,  the  mere  statement  that  the  plaintiff 
had  filed  a  bill  which  prayed  such  and  such  relief,  will  be  sufficient.  ...  If  the 
latter  be  the  object  in  view,  the  facts  intended  to  be  stated  may  be  set  out  in 
the  supplemental  bill,  either  in  the  way  of  original  statement,  or  as  a  restate* 
ment  of  the  facts  in  the  original  bill,  with  an  averment  of  their  truth/' 

§  1189.  Form  of  Supplemental  Bill  to  Kevive  Decree. 

Where  a  decree,  about  to  be  barred  by  the  statute  of  limitations,  is 
revived  by  a  supplemental  bill  and  later  it  becomes  necessary  to  resort 
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to  the  same  means  to  prevent  the  revived  decree  from  itself  being 
barred,  such  second  supplemental  bill  proceeds  on  the  theory  of 
reviving  and  perpetuating  the  original  decree.  But  as  reviving  the 
revived  decree  has  the  necessary  effect  of  continuing  the  original 
decree  in  force,  such  a  bill  is  good  if  it  recites  the  revived  decree,  pro- 
vided that  decree  itself  refers  to  the  original  decree  in  apt  words, 
though  without  reciting  it  in  haec  verbal  ^ 

§  1190.  Informal  Supplemental  Bill. 

A  petition  on  application  for  the  court  to  amend  a  decree  may 
sometimes  be  deemed  a  pleading  in  the  nature  of  a  supplemental  bill. 
Thus,  where  a  bill  to  impeach  certain  bonds  bad  been  dismissed  and 
it  afterwards  appeared  that  the  fund  representing  the  mortgaged 
property  was  in  court  and  properly  distributable  to  the  bondholders, 
this  distribution  was  made  on  a  proper  showing  by  petition  to  amend 
the  decree.''^ 

A  bill,  in  form  of  an  original  bill,  that  seeks  the  same  general 
relief  as  was  granted  in  a  former  suit  will  be  treated  as  a  supple- 
mental bill,  if  the  situation  warrants;  and  the  fact  that  the  court 
determines  so  to  treat  it  operates  as  a  leave  to  maintain  the  suit,  just 
as  if*  the  party  had  formally  been  granted  leave  to  file  a  supplemental 
bill  at  the  beginning.''^ 

§  1191:  Form  of  Bill  in  Nature  of  Supplemental  Bill. 

The  original  bill  in  the  nature  of  a  supplemental  bill  is  dis- 
tinguished, in  form,  by  the  fact  that  it  contains,  or  should  contain,  all 
the  material  averments  of  an  original  bill,  together  with  the  statement 
of  such  supplemental  matter  as  warrants  treating  it  as  a  continuation 
of  the  prior  snit."^^ 

Though  a  bill  calls  itself  a  supplemental  and  amended  bill,  it  will 
be  treated  as  an  original  bill  in  the  nature  of  a  supplemental  bill,  if 
its  all^ations  warrant  maintaining  it  as  such  but  do  not  warrant 
maintaining  it  as  a  supplemental  and  amended  bill.''® 

TJ  Shainwald  v.  Lewis  (1895)  69  Fed«  76  Ross  v.  City  of  Ft.  Wayne  (1893) 
497.  68  Fed.  404. 

7»Moran  v.  Hagerman  (C.  C.  A.;  7«Ro88  v.  City  of  Ft.  Wayne  (1893) 
1894)  12  C.  C.  A.  239,  64  Fed.  499.  58  Fed.  404. 

7«  Afackintoiih  v.  Flint  it  P.  M.  B.  Co. 
(1888)  34  Fed.  582,  614. 
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§  1182.  Defendants  in  Supplemental  BilL 

The  original  defendants  should  be  joined  as  defendants  in  the 
supplemental  bill,  where  such  bill  is  brought  upon  new  matter  aris- 
ing since  the  filing  of  the  original  billJ^ 

Where  a  supplemental  bill  is  merely  for  the  purpose  of  bringing 
formal  parties  before  the  court  as  defendants,  the  parties  defendants 
to  the  original  bill  need  not,  in  general,  be  made  parties  to  the  sup- 
plemental bill.  The  original  defendants  need  not,  as  a  rule,  be  made 
parties  to  the  supplemental  bill,  unless  they  have  an  interest  in  the 
supplemental  matter.^®  If  the  interest  of  the  original  defendants  is 
such  that  they  may  be  affected  by  the  decree  to  be  made  against  the 
new  party  who  is  brou^t  in  as  a  defendant  in  the  supplemental  bill, 
such  original  defendants  must  be  joined  as  defendants  in  the  supple- 
mental billJ® 

§  1193.  Prayer  of  Supplemental  Bill. 

The  prayer  in  the  supplemental  bill  must  be  adapted  to  the  special 
object  for  which  the  bill  is  exhibited.  It  concludes  with  a  prayer  for 
process  against  all  parties  as  to  whom  process  is  necessary.  The  bill 
should  be  signed  by  coimsel  and  filed  in  the  same  manner  as  an 
original  bill.^** 

§  1194.  Process  on  Supplemental  Bill. 

The  supplemental  bill,  like  an  amended  bill,  is  a  mere  adjunct  to 
the  original  bill,  and  where  the  parties  have  already  been  served,  no 
further  subpoena  for  them  is  required.  Such  process  is  only  needed 
where  new  parties  are  brought  in.  As  to  parties  before  the  court,  a 
mere  rule  or  order  to  answer  is  sufficient.®^  A  purported  supple- 
mental bill  proceeding  on  new  issues  and  for  new  objects,  really 
constitutes  new  litigation.  Such  a  bill  requires  new^  process  and  new 
service;  and  without  such,  it  is  wholly  ineffectual.  Parties  to  such 
a  bill  cannot  be  affected  with  notice  by  substituted  service  on  their 
attorney.®* 

The  subpoena  to  appear  and  answer  the  supplemental  bill  is  in 
the  same  form  as  the  subpoena  to  answer  an  original  bill,  except  that 

77  3  Dan.  Ch.  Pr.  179.  8 1  Smith  v,  Woolfolk   (1886)    5  Sup. 

78  Gibson,   Suits   in   Chan.    (2d  ed.)    Ct.  1177,  115  U.  S.  143,  29  L.  ed.   357; 
§  688.  Great  Western  Tel.  Co.  t?.  Purdy  (1896) 

79  3  Dan.  Ch.  Pr.  179.  16  Sup.  Ct.  810,  162  U.  S.  329,  40  L.  ed. 

80  3  Dan.  Ch.  Pr.  182.  986. 

81  Shaw  t?.  Bill  (1877)  95  U.  S.  14, 
24  L.  ed.  334. 
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it  specifies  the  nature  of  the  bill.    Obedience  to  the  writ  is  enforced  in 
like  manner  as  obedience  to  the  subpoena  to  answer  an  original  bill.^^ 

§  1195.  Defense  to  Supplemental  Bill. 

The  defendant  in  a  supplemental  bill  should  demur,  plead,  or 
answer  on  or  before  the  rule  day  next  succeeding  that  on  which  the 
supplemental  bill  is  filed  in  the  clerk's  office,  unless  some  other  time 
is  assigned  by  a  judge  of  the  court.^^ 

§  1196.  Oroonds  of  Demurrer. 

Qenerally  speaking  the  rules  as  to  demurrers,  pleas,  and  answers 
to  supplemental  bills  are  identical  with  those  that  prevail  in  regard 
to  the  same  pleadings  when  used  as  a  means  of  defense  against  the 
original  bilL  But  a  few  points  may  be  noted  that  are  applicable  only 
to  supplemental  bills.  It  is  a  good  ground  of  demurrer  to  a  supple- 
mental bill  that  the  benefit  of  the  same  matters  may  be  obtained  by 
a  simple  amendment;  or  that  the  supplemental  bill  proceeds  upon  a 
totally  distinct  title  from  that  stated  in  the  original  bill ;  or  that  the 
defendant  in  the  supplemental  bill  has  no  interest  at  all  in  the  matters 
contained  in  the  original  bill.^^ 

§  1197.  Flea  or  Answer. 

The  defendant  may  plead  to  the  supplemental  bill,  where  a  defense 
exists  yet  the  same  does  not  appear  on  the  face  of  the  pleadings.  If 
the  defendant  neither  demurs  nor  pleads,  he  must  of  course  answer ; 
and  in  his  answer  he  may,  on  the  same  principles  that  prevail  in 
regard  to  answers  to  original  bills,  have  the  benefit  of  defenses  that 
would  have  been  available  by  demurrer  or  plea.®® 

§  1198.  Extent  of  Answer. 

A  supplemental  bill  generally  calls  upon  the  defendant  to  answer 
the  supplemental  matter  only;  if,  however,  it  is  occasioned  by  the 
transmission  of  the  interest  of  a  defendant  who  has  not  answered  the 
original  bill,  and  it  is  necessary  to  have  a  discovery,  from  the  new 
defendant,  of  the  matters  in  the  original  bill,  it  may  pray  that  the 
defendant  may  answer  the  original  bill.  And,  in  such  case,  the 
defendant  will  be  bound  to  answer  the  original  as  well  as  the  supple- 
mental bill.®'' 

*t  3  Dan.  Ch.  Pr.  182.  ><  3  Dan.  Ch.  Pr.  183. 

S4Equitv  Rule  67.  s?  Vigers  v.  Lord    Audley    (1837)    9 

tS3  Dan.  Ch.  Pr.  183.  Sim.  72;  3  Dan.  Ch.  Pr.  181. 
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A  defendant  who  is  called  on  to  answer  the  original  bill  at  the  same 
time  that  he  answers  the  supplemental  bill  should  include  both  an- 
swers  in  one  pleading,  for  the  original  and  supplemental  bills  are,  in 
legal  contemplation,  one  bill.  However,  it  is  not  a  grave  irregularity 
if  the  two  answers  are  kept  separate*^^ 

§  1199.  Beplication  to  Answer. 

A  separate  replication  to  the  answer  to  the  supplemental  bill  is 
necessary  where  the  original  answer  has  already  been  replied  to.  If 
the  replication  has  not  yet  been  put  in  to  the  original  answer,  one 
general  replication  will  serve  to  put  in  issue  both  the  original  answer 
and  the  answer  to  the  supplemental  bill.®^ 

§  1200.  Evidence  on  Issue  Kade  by  Supplemental  BilL 

A  supplemental  suit  is  merely  a  continuation  of  the  original  suit, 
and  whatever  evidence  was  properly  taken  in  the  original  suit  may 
be  made  use  of  in  both  suits,  even  though  not  entitled  in  the  supple- 
mental suit :  thus  depositions  taken  in  the  original  suit  may  be  read 
at  the  hearing  of  both  causes.^^ 


§  1201.  Hearing  on  Supplemental  Bill. 

The  matters  arising  upon  a  supplemental  bill  should  be  heard  and 
determined  at  the  same  time  as  the  cause  is  heard  on  the  original 
pleading,  except  of  course  where  the  supplemental  bill  is  filed  after 
the  original  hearing.  If  the  cause  has  already  been  heard,  it  must  be 
regularly  brought  to  a  hearing  and  heard  again  on  the  supplemental 
bill.®* 

The  supplemental  cause  may  be  heard  at  the  hearing  of  the  original 
cause  on  further  directions,  and  upon  application  the  court  may 
advance  the  supplemental  cause  for  this  purpose.®^ 

S8  3  Dan.  Ch.  Pr.  186.  »i  Gil>Bon.  Suits  in  Chan.  (2ded.)  688. 

89  3  Dan.  Cb.  Pr.  185.  9t  3  Dan.  Cb.  Pr.  188. 

•0  3  Dan.  Ch.  Pr.  186. 
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1210.  Privity  Sufficient  to  Support  Bill  in  Nature  of  Bill  of  Revivor. 
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FormaUties  and  Inoidente  of  Proceeding, 

1212.  Parties  to  Bill  of  Revivor. 

1213.  Order  that  Plaintiff  Revive  on  Penalty  of  Dismissal. 

1214.  Order  to  Show  Cause  Why  Suit  Should  Not  Be  Revived. 

1215.  Leave  of  Court  Unnecessary — Striking  Bill  Improperly  Filed. 

1216.  When  Bill  of  Revivor  Improper. 

1217.  Suit  Not  Revivable  on  Question  of  Costs. 

1218.  Contents  of  Bill  of  Revivor. 

1210.  Plea  or  Answer  to  Bill  of  Revivor. 

1220.  General  Merita  of  Suit  Not  in  Issue  on  Question  of  Revivor. 

1221.  Effect  of  Revivor. 

1222.  Proof  Previously  Taken  Admissible  after  Revivor. 

1223.  Bill  of  Revivor  after  Decree  Entered. 

1224.  Who  May  "Maintain  Bill  to  Revive  Decree. 
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1227.  Subpoena  in  Nature  of  Scire  Facias. 

OeneraZ  Nature  of  Proceeding  hy  Bill  of  Revivor. 

§  1202.  When  Bill  of  EeyiYor  Necessary. 

In  the  preceding  chapter  we  have  learned  that  the  supplemental 
bill  supplies  the  ordinary  means  of  curing  such  defects  in  a  suit  as 
result  from  events  happening  subsequent  to  the  inception  of  the  pro- 
ceedings. But  the  simple  supplemental  bill  is  not  available  where  the 
defect  supervening  in  the  proceedings  is  such  aa  to  cauae  :s?hat  is 
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technically  known  as  an  abatement.  Here  the  plaintiff  must  have 
recourse  to  a  bill  of  revivor.  Strictly  speaking,  the  bill  of  revivor 
seems  to  be  only  a  special  form  of  the  supplemental  bill.  Both  sorts 
of  bills  are  intended  to  supply  defects  in  the  original  proceedings,  and 
both  are  mere  continuations  of  the  original  bill.  Still,  it  is  customary 
in  the  books  to  treat  the  bill  of  revivor  as  if  it  were  entirely  distinct 
from  the  ordinary  supplemental  bill. 

The  bill  of  revivor  is  an  ancillary  proceeding,  and  jurisdiction  in 
such  a  bill  is  dependent  upon  the  jurisdiction  of  the  court  over  the 
main  cause.  This  feature  of  the  bill  of  revivor  is  more  particularly 
considered  in  another  part  of  this  treatise.^ 

§  1203.  Abatement  at  Law  and  in  Equity  Distins^nished. 

The  term  abatement  as  used  in  equity  practice  has  a  somewhat 
different  signification  from  that  which  attaches  to  it  in  proceedings 
at  law.  In  equity  practice  abatement  imports  merely  an  interrup- 
tion of  the  proceedings  such  as  suspends  the  progress  of  the  suit  imtil 
new  parties  are  brought  before  the  court.  It  is  not  like  an  abatement 
at  law  where  a  judgment  quod  cassetur  is  entered.^  An  abatement, 
in  the  sense  of  ihe  common  law,  is  an  entire  destruction  of  the  suit, 
so  that  it  is  quashed  and  ended;  in  equity  a  suit,  when  abated,  is 
merely  in  a  state  of  suspension,  and  all  that  is  necessary  to  enable  the 
proceedings  to  go  on  is  that  the  proper  parties  in  interest  should  be 
brought  before  the  court.' 

One  reason  for  the  difference  between  the  result  of  abatements  at 
law  and  in  equity  is  no  doubt  found  in  the  circumstance  that  equity 
does  not,  generally  speaking,  take  cognizance  of  those  causes  of  action, 
such  as  actions  for  the  recovery  of  damages  for  personal  injury,  that 
are  totally  taken  away  and  destroyed  by  the  death  of  one  of  the 
parties.  As  a  rule,  equity  is  conversant  with  property  rights  and 
contractual  obligations,  in  respect  to  which  the  law  recognizes  the 
principle  of  legal  succession.  Hence  when  an  abatement  occurs  in 
equity,  provision  is  very  naturally  made  for  the  .continuation  of  the 
suit  by  or  against  the  successor.  Another  reason  for  the  difference  in 
the  legal  and  equitable  points  of  view  can  no  doubt  be  found  in  the 
fundamentally  different  tempers  that  animate  the  two  courts,  prompt- 
ing the  one  to  lean  to  the  rigorous  and  technical  line  of  procedure  and 
moving  the  other  to  the  flexible  modes. 

iSee  post,  f§  1229,  1239.  s  Gibson,   Suits   in   Chan.    (2d   ed.) 

sHoxie  V.  Carr  (1832)   I  Sumn.  173,   S  698. 
178. 
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Clarke  v.  Maihewson  (1838)  12  Pet.  171,  0  L.  ed.  1043:  DescHbing  the  dif- 
fere&oe  of  the  effect  of  the  death  of  a  party  in  actions  at  law  and  in  suits  in 
equity,  the  court  said:  ^'The  death  of  either  party,  pending  the  suit,  does  not, 
where  the  cause  of  action  sunrives,  amount  to  a  determination  of  the  suit.  It 
might  in  suits  at  common  law,  upon  the  mere  principles  of  that  law,  have 
produced  an  abatement  of  the  suit,  which  would  have  destroyed  it.  But  in 
courts  of  equity,  an  abatement  of  the  suit,  by  the  death  of  a  party,  has  always 
been  held  to  have  a  very  different  effect;  for  such  abatement  amounts  to  a 
mere  suspension,  and  not  to  a  determination  of  the  suit.  It  may  again  be  put 
in  motion  by  a  bill  of  revivor,  and  the  proceedings  being  revived,  the  cause 
proceeds  to  its  r^pilar  determination  as  an  original  bill." 

§  1204.  EeyiYor  of  Cause  Based  on  Inf  rini^ment  of  Patent. 

Undoubtedly  if  a  bill  in  equity  should  appear  to  be  founded  on  a 
right  of  action  growing  out  of  a  pure  tort,  and  of  such  nature  as  to 
abate  by  the  death  of  either  party,  then  no  bill  of  revivor  will  lie. 
There  has  been  some  diversity  of  opinion  on  the  question  whether  the 
infringement  of  a  patent  is  such  a  wrong;  and  whether  a  bill  of 
revivor  can  be  maintained  for  the  purpose  of  an  accounting  as  to  the 
profits  after  the  death  or,  in  case  of  a  corporation,  the  dissolution  of 
the  infringer.  In  the  cases  referred  to  below  it  was  held  that  the  bill 
of  revivor  is  proper  in  such  a  case.^ 


§  1205.  Abatement  in  Equity— necessity  of  EeviYor. 

The  most  usual  cause  for  the  abatement  of  a  suit  is  the  death  of  a 
party,  plaintiff  or  defendant.  The  dissolution  of  a  corporation  may 
have  a  similar  efPect;  and  the  marriage  of  a  woman  may  also,  on 
conmion4aw  principles,  sometimes  have  the  result  of  abating  the  suit 
as  to  her,  or  her  interest.  An  abatement  occurs  where  any  material 
party  dies  who  is  so  concerned  in  interest  as  to  make  it  necessary  to 
have  his  representatives  before  the  court  in  order  to  have  a  final- 
determination  of  the  litigation. '^ 

8  1806.  Death  of  Party  Plaintiff. 

The  abatement  of  a  suit  may  be  entire  or  partial.  The  death  of  a 
sole  plaintiff,  for  instance,  or  the  death  of  all  of  several  co-plaintiffs, 
abates  the  suit  altogether ;  the  death  of  one  of  several  plaintiffs  abates 
the  suit  only  as  to  that  party  or  the  interest  represented  by  him.  The 

4 Kirk  9.  Da  Bois  (1886)  28  Fed.  460;  256;  Smith  v.  Baker  (1874)  1  Bann.  k 

Hohorst  r.  Howard  (1888)  37  Fed.  97;  Ard.    117,   Fed.    Cas.    No.    13,010.    See 

Head  v.  Porter    (1896)     70   Fed.    498;  Draper  v,  Hudson   (1873)   Holmes  208. 
Griswold    r.    Hilton     (1896)     87    Fed.       6 1  Smith,  Ch.  Pr.  (2d  ed.)    511.     . 
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death  of  a  sole  plainti£F  abates  the  suit  as  against  all  parties ;  but  if 
the  interest  of  a  plaintiff  who  dies  survives  to  a  coplaintiff^  there  is 
no  abatement.^ 

§  1207.  Death  of  Party  Defendant. 

The  death  of  a  defendant  abates  the  suit  only  so  far  as  his  interest 
is  concerned;  and  though  the  plaintiff  cannot  bring  his  cause  to  a 
hearing,  unless  all  the  parties  interested  are  before  the  court,  yet  he 
may  generally  proceed  against  codefendants,  pending  an  abatement 
by  the  death  of  a  defendant  J 

In  a  suit  against  many  defendants  severally  liable,  if  one  dies  dur- 
ing tibe  pendency  of  the  suit,  the  cause  should  not  proceed  without 
bringing  in  his  representative,  especially  where  the  decedent  was  a 
nficessary  party  and  no  reason  is  shown  for  failing  to  revive  against 
his  representative.® 

§  1208.  Marriage  of  Female  Plaintiff  or  Defendant. 

Owing  to  the  nature  of  the  disability  of  coverture,  a  suit  abates  by 
the  marriage  of  a  female  plaintiff  and  must  be  revived  by  the  husband 
and  wife  jointly.®  It  does  not,  however,  abate  by  the  marriage  of  a 
female  defendant.  In  the  latter  case  it  is  only  necessary  to  name  the 
husband  as  well  as  the  wife  in  the  snbsequent  proceedings. 

The  death  of  a  husband  who  is  suing  jointly  with  the  wife,  in  the 
right  of  the  wife,  does  not  cause  the  suit  to  abate ;  but  the  wife  may 
elect  to  drop  the  suit  if  she  pleases.*^ 

§  1209.  Nature  of  Privity  Sufficient  to  Support  Bill  of  Beviyor. 

It  is  generally  necessary  in  order  to  entitle  a  party  to  revive,  or  in 
order  to  justify  a  revivor  against  him,  that  there  should  be  a  privity 
between  him  and  the  individual  whose  death  has  caused  the  abate- 
ment ;  and  this  privity  must  be  based  on  a  relation  created  by  the  law. 
In  other  words,  the  representative,  or  sucoessory  must  be  one  whom  the 
law  points  out  and  ascertains. 

3  Daniell,  Chancery  Practice,  200:  "Wlienever  a  suit  abates  by  death,  and 
the  interest  of  the  person  whose  death  has  caused  the  abatement  is  transmitted 
to  that  representative  which  the  law  gives  or  ascertains,  as  an  heir-at-law, 

«  1  Smith.  Ch.  Pr.   (2d  ed.)  612.  •  3  Dan.  Ch.  Pr.  204. 

7  1  Smith,  Ch.  Pr.   (2d  ed.)  512.  lo  i  Smith,  Ch.  Pr.  (2d  %d,)  $12,  513. 

sMandeville  v,  Riggs   (1S29)   2  Pet 
482,  7  L.  ed.  493. 
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executor,  or  administrator,  so  that  the  title  cannot  be  disputed,  at  least  in  the 
court  of  chancery,  but  the  person  in  whom  the  title  is  vested  alone  to  be  ascer- 
tained, the  suit  may  be  continued  by  bill  of  revivor  merely  i  so  also,  If  a  suit 
abates  by  the  marriage  of  a  female  plaintiff,  and  no  act  is  done  to  affect  the 
rights  of  the  party  but  the  marriage,  no  title  can  be  disputed;  the  person  of 
the  husband  is  the  sole  fact  to  be  ascertained,  and  therefore  the  suit  may  be 
continued  in  this  case  likewise,  by  bill  of  revivor  merely/' 

§  1210.  Privity  Sufficient  to  Support  Bill  in  Nature  of  Bill  of  Beyiyor. 

If  the  right  of  representation  or  succession  results  from  some  act 
of  the  predecessor  himself  the  bill  of  revivor  cannot  be  maintained^ 
but  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor  or  an  original 
bill  in  the  nature  of  a  bill  of  revivor  is  necessary.^  ^  Privity  in  law, 
such  as  is  recognized  as  sufficient  to  justify  a  bill  of  revivor,  is  found 
in  cases  where  the  successor  claims  as  heir,  executor,  or  adminis- 
trator; privity  resulting  from  the  act  of  a  party,  such  as  makes  it 
necessary  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor 
or  an  original  bill  of  that  character,  is  found  in  cases  where  the  suc- 
cessor claims  as  devisee,  assignee,  or  transferee.  The  distinction  here 
is  between  privies  in  representation,  as  heirs  and  personal  representa- 
tires,  on  the  one  hand,  and  privies  in  deed  on  the  other* 

Stack  V.  Walcoti  (1820)  3  Mason  508,  Fed.  Cas.  No.  12,932:  In  an  elaborate 
opinion  Story,  J.,  discussed  the  distinction  stated  above.  The  suit  was  brought 
to  establish  a  superior  water  right  as  connected  with  the  plaintiffs'  mill.  Pend- 
ing the  suit  one  of  the  plaintiffs  died.  His  devisee  under  a  will  sought  to 
come  into  the  proceedings  by  means  of  a  bill  of  revivor.  The  bill  was  dismissed ; 
but  the  dismissal  was  without  prejudice  to  the  plaintiff's  right  to  file  an  original 
bill  in  the  nature  of  a  bill  of  revivor,  which  was  held  to  be  the  proper  remedy. 

After  stating  the  general  rule  that  privity  of  title  alone  is  not  sufficient  to 
entitle  a  party  to  maintain  a  bill  of  revivor,  but  that  privity  in  law  is  necessary, 
the  learned  Judge  continued:  "It  does  not  seem  at  all  difficult  to  comprehend 
the  origin  and  ]»rinciple  of  the  rule.  When  a  party  plaintiff  dies,  whose  interest 
is  transmitted  to  some  othei  person,  if  the  title  be  that  of  mere  representation 
in  law,  there  is  no  change  in  the  title  itself,  and  the  only  question  that  arises 
is,  who  is  the  person  entitled  to  take  as  representative,  that  is,  in  respect  to 
real  estate,  who  is  the  heir?  and  in  respect  to  personal  estate,  who  is  the 
executor  or  administrator?  When  this  fact  is  ascertained  the  person  succeeds 
by  operation  of  law  to  the  whole  title  of  the  deceased.  A  bill  of  revivor  in  such 
case  merely  substitutes  the  representative  in  lieu  of  the  deceased,  and  states 
no  new  fact  as  to  title,  except  that  of  transmission  by  operation  of  law.  The 
title  of  representation,  or  heirship,  at  least  in  a  court  of  chancery,  is  not  dis- 

11  8  DaiL  Ch.  Pr.  201.  mental  bill.    Hazleton  Tripod-Boiler  Co. 

A  supplemental  bill  in  the  nature  of  r.  Citizens'  St.  R.  Co.    (1896)    72  Fed. 

a  bill  of  revivor  is  quite  similar  to  an  325. 
original  hill  in  the  nature  of  a  supple- 
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putable;  but  the  person  in  whom  it  is  vested  is  alone  to  be  ascertained.  But 
when  a  party  plaintiff  claims  a  title  by  purchase  or  devise,  he  introduces  a  new 
title  not  previously  in  the  case,  and  which  is  controvertible,  not  merely  by  the 
defendants  in  the  bill,  but  also  by  the  heirs  at  law.  As  to  these  parties  the 
suit  is  original ;  it  does  not  merely  revive  the  old  suit,  but  it  states  new  supple- 
mentary matters  calling  for  an  answer.  So  far  then  as  it  states  such  matter, 
it  is  an  original  bill;  and  so  far  as  it  seeks  to  revive  upon  that  matter,  it  is 
in  the  nature  of  a  bill  of  revivor.  The  practice  oonfonns  to  this  view  of  the 
doctrine." 

§  1211.  Bill  of  EeviYor  againit  SneoeMor  of  CorporatioiL 

If  a  suit  in  equity  against  a  corporation  becomes  defective  because 
of  the  dissolution  of  the  corporation,  the  plaintifF,  if  he  desires  to 
proceed  further,  should  file  his  bill  of  revivor  or  a  supplemental  bill 
in  the  nature  of  a  bill  of  revivor  against  the  assignee  on  whom  the 
assets  of  the  corporation  have  by  statute  devolved ;  *^  or  against  the 
successor  charged  with  the  duty  of  satisfying  the  obligations  of  the 
dissolved  corporation. 

1.  Hemingway  v.  Stansell  (1882)  106  U.  8.  399,  27  L.  ed.  245:  Pending  a 
suit  against  the  incorporated  board  of  levee  commissioners  in  their  official 
capacity,  the  board  was  abolished  by  state  legislation  and  the  duties  of  the 
board  were  devolved  on  the  state  auditor  and  treasurer.  It  was  held  proper 
for  the  court  to  permit  a  bill  of  revivor  to  be  filed  against  them  making  them 
parties  defendant  and  continuing  the  suit  against  them  as  being  e»  officio  the 
board  of  commissioners.  It  was  also  held  that  the  court,  having  had  jurisdic- 
tion of  the  suit  at  its  inception,  did  not  lose  jurisdiction  by  reason  of  lack  of 
diversity  of  citizenship  on  the  part  of  these  new  defendants. 

2.  Qriatoold  v.  Hilton  (1898)  87  Fed.  256:  A  bill  was  filed  against  a  corpora- 
tion to  enjoin  the  infringement  of  a  patent  and  fbr  an  accounting.  About  the 
time  the  proof  was  in,  the  defendant  corporation  was  dissolved  by  an  order  of 
the  state  court,  and  its  assets  were  put  into  the  hands  of  a  receiver.  A  bill  of 
revivor  was  used  to  bring  in  the  receiver,  in  order  that  the  suit  might  proceed 
against  him  as  successor  of  the  defunct  corporation. 

Formalities  and  Incidents  of  Proceeding* 

§  1218.  Parties  to  Bill  of  BeviYor. 

A  bill  of  revivor,  properly  so  called,  lies  only  by  or  against  the 
persons  who  are  the  proper  representatives  of  the  deceased  party  as 
to  the  matters  in  controversy.  If  the  suit  respects  only  the  per- 
sonal assets  of  the  deceased  party,  his  executor  or  administrator  is 
the  proper  party,  by  or  against  whom  the  bill  is  to  be  filed.    If  the 

IS  Chester  v.  Life  Ass'n  (1880)  4  Fed.  487. 
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8uit  respects  the  real  estate  of  the  deceased  party,  his  heirs  are  the 
proper  parties  to  the  bffl  of  revivor.  If  the  suit  respects  both  the 
real  and  peracnud  estate,  then  both  the  real  and  personal  represent- 
atives mmt  be  parties  to  the  bill.  The  one  question  to  be  answered 
in  eonsidering  the  proper  person  to  revive  or  to  revive  against  is,  who 
stands,  in  law,  in  the  shoes  of  the  decedent  ?  Hence,  if  a  decedent  has 
parted  with  his  interest,  pending  the  suit,  it  may  be  revived  by  or 
against  the  successor  in  interest  instead  of  the  personal  representative 
or  heir.  Where  after  a  defendant  dies,  his  heirs  transfer  their  inter- 
est to  a  third  person  before  any  revivor,  the  latter  should  be  made  a 
party  by  a  bill  of  revivor  and  supplement.  ^' 


§  1213.  Order  that  Plaintiff  Bevive  on  Penalty  of 

The  bill  of  revivor  is  filed  by  the  plaintiff  or  the  representative  of 
the  plaintiff,  and  the  defendant  or  his  representative  has  no  power 
of  direct  compulsion  to  compel  the  party  plaintiff  to  file  a  bill  of 
revivor  in  order  to  put  the  cause  in  shape  for  future  progress.  How- 
ever, if  a  contingency  requiring  a  revivor  arises,  the  defendant,  or  a 
surviving  defendant,  may  have  an  order  requiring  the  plaintiff  or  his 
representative  to  revive  within  a  stated  time,  otherwise  the  cause  to  be 
dismissed.  Twelve  days  has  been  held  to  be  a  reasonable  time  to 
allow  the  plaintiff  to  file  a  bill  of  revivor,  in  an  injunction  cause, 
against  the  representative  of  a  deceased  defendant.^^  A  defendant 
can  on  motion  procure  an  order  requiring  the  representative  of  the 
plaintiff  to  file  his  bill  of  revivor  though  the  defendant  has  not  yet 
answered.**^ 


§  1214.  Order  to  Show  Cause  Why  Suit  Should  Not  Be 

The  practice  in  regard  to  the  filing  of  bills  of  revivor  and  bills  in 
the  nature  of  bills  of  revivor  is  briefly  indicated  in  equity  rule  56. 
It  will  be  noted  that  if  the  adversary  party  fails  to  appear  and  show 
cause  against  the  revivor,  the  proceedings  stand*  revived  as  of  course 
by  virtue  of  the  equity  rule;  but  it  is  presumed  that  the  order  or 
rule  to  show  cause  should  itself  always  contain  words  sufficient  to 
operate  as  a  contingent  revivor,  that  is,  the  order  should  be  that  the 
party  shall  appear  and  show  cause  if  any  he  has,  why  the  cause  should 
not  be  revived,  otherwise  the  same  to  stand  revived  as  of  course. 

It  Gibson,   Suits   in  Chan.    (2d  ed.)        lU  Smith,  Ch.  Pr.  (2d  ed.)  614. 
f  701. 

14  Chester  v.  Life  AM'n  (1880)  4  Fed. 
490. 
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Equity  Rulft  66:  Whenever  a  suit  in  equity  shall  become  abated  by  the  death 
of  either  pftrty,  or  by  any  other  event,  the  tame  may  be  revived  by  a  bill  of 
revivor  or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  circumstances  of  the 
case  may  require,  filed  by  the  proper  parties  entitled  to  revive  the  same,  which 
bill  may  be  filed  in  the  clerk's  office  at  any  time;  and,  upon  suggestion  of  the 
facts,  the  proper  process  of  subpoena  shall,  aa  of  oonrse»  be  issued  by  th6  clerk, 
requiring  the  proper  representatives  of  the  other  party  to  appear  and  show 
cause,  if  any  they  have,  why  the  cause  should  not  be  revived.  And  if  no  cause 
shall  be  shown  at  the  next  rule  day  which  shall  occur  after  fourteen  days  from 
the  time  of  the  service  of  the  same  process,  the  suit  shall  stand  revived,  as  of 
course. 

§  1215.  Leaye  of  Court  Trnnecefl8ary--4trikiiig  Bill  Improperly  Filed. 

Leave  of  court  is  not,  under  this  rule,  a  condition  precedent  to  the 
right  to  file  the  bill  of  revivor ;  yet  if  the  bill  is  improperly  filed,  it 
may  be  stricken  from  the  files.  It  has  been  held  that  the  lapse  of  a 
number  of  years  during  which  the  bill  of  revivor  might  have  been 
filed  at  any  time  is  such  laches  as  will  operate  to  destroy  the  right,  and 
if  a  bill  of  revivor  is  then  filed  it  will  be  stricken  from  the  record.^* 

§  1216.  Wben  Bill  of  BevlYor  Improper. 

A  bill  of  revivor  or  an  original  bill  in  the  nature  of  a  bill  of 
revivor  cannot  be  maintained  where  the  purpose  of  the  original  bill 
has  already  been  fully  accomplished.  Thus,  if  a  bill  is  filed  for 
discovery  only,  and  the  defendant  answers  fully,  proceedings  for 
revivor  are  superfluous  and  will  not  be  entertained ;  but  if  the  origi- 
nal bill  seeks  both  discovery  and  relief,  a  revivor  could  be  had  as  to 
the  relief  prayed,  without  reviving  as  to  the  discovery.  ^^ 

§  1217.  Suit  Not  Beyiyable  on  ftnestlon  of  Costs. 

A  question  of  liability  for  costs  alone  is  not  usually  considered  a 
suflScient  basis  to  justify  a  revivor,  the  general  rule  being  that  if  a 
party  die  before  a  taxation  of  costs  there  can  be  no  revivor  in  respect 
of  costs  only  against  his  personal  representative.  But  if  anything 
is  annexed  to  the  decree  besides  costs,  the  suit  may  be  revived.  The 
same  is  true  where  the  costs  have  already  been  taxed.*® 

The  rule  prohibiting  a  revivor  for  untaxed  costs  does  not  apply 
where  the  costs  are  directed  to  be  paid  out  of  a  particular  estate 
or  fund,  or  are  decreed  against  an  executor  out  of  assets.    In  such  a 

16  Hubbell   V.    Lankenau     (1894)     63        is  3  Dan.  Ch.  Pr.  187. 
Fed.  881. 

1'  Horsburg  r.   Baker    (1828)    1    Pet. 
232.   T   L.  ed.   125. 
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case  the  costs  are  considered  a  charge  on  the  fund  or  estate  and  not 
on  the  person,  and  hence  the  obligation  is  not  considered  as  one 
that  dies  with  the  person.** 

§  1218.  Contents  of  Bill  of  EeviYor. 

As  regards  general  principles  of  pleading,  the  bill  of  revivor  is  in 
the  main  governed  !>y  principles  similar  to  those  which  are  applied  to 
original  bills.  The  statements  of  the  bill  should  not  be  ambiguous 
or  uncertain  but  should  be  clear  and  specific.^^  The  bill  of  revivor 
should  set  forth  the  original  bill  and  the  several  proceedings  therecm 
with  sufficient  fullness  to  show  the  plaintiff's  title  to  revive.  Con- 
ciseness is  of  course  desirable  here  as  in  other  pleadings.^*  Amend- 
ments to  a  bill  of  revivor  are  admissible  on  the  same  groimds  and 
subject  to  the  same  conditions  as  amendments  to  an  original  bill.^^ 

A  bill  of  revivor  must  pursue  the  original  bill,  and  if  there  is  any 
variance  between  them,  the  defendant  may  demur.** 

§  1219.  Plea  or  Answer  to  Bill  of  Bevivor. 

Upon  a  bill  of  revivor  filed  by  one  claiming  as  heir  or  personal 
representative,  the  defendant  may  by  plea  or  answer  show  cause 
against  the  revivor  by  contesting  the  plaintiff's  heirship  or  repre- 
sentative capacity.  But  no  answer  is  necessary  where  it  is  not  desired 
to  contest  such  an  issue.  Upon  mere  motion  without  answer,  when 
the  time  for  it  has  expired,  the  suit  wUl  be  revived  as  of  course.  The 
omission  to  answer  is  deemed  a  virtual  admission  of  the  plaintiff's 
right  to  revive.** 

§  1220.  General  Herits  of  Suit  Not  in  Issue  on  ftnestion  of  Bevivor. 

A  defendant  to  a  bill  of  revivor  cannot,  in  his  answer  to  the  bill, 
go  into  the  merits  of  the  controversy  in  the  original  suit.  The  only 
thing  for  litigation  on  a  bill  of  revivor  is  whether  the  new  party 
brought  before  the  court  has  the  representative  character  imputed  to 
him,  and  whether  the  time  has  elapsed  within  which  a  bill  of  revivor 
is  permissible.  If,  however,  the  plaintiff  in  the  bill  of  revivor  does 
not  properly  present  the  question  of  revivor  in  his  bill ;  for  instance, 

!•  3  Dan.  Ch.  Pr.  199.  »  3  Dan.  Ch.  Pr.  213. 

s^Shainwald  v,  Lewis  (1895)  09  Fed.  <«  Slack  v,  Walcott  (1825)  3  Mason, 
487.  613. 

21  3  Dan.  Ch.  Pr.  213. 

2>  Mason  v.  Hartford,  P.  ft  F.  R.  Co« 
(1882)  10  Fed.  334. 

Eq.  Prac.  Vol.  II.— 47, 
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if  he  made  a  misstatement  of  the  original  bill  material  to  the  matter 
of  a  revivor,  the  defendant,  in  his  answer  to  the  latter  bill,  inaj 
correct  such  misstatement ;  and  so  may  he,  by  his  answer  to  the  bill 
of  revivor,  bring  before  the  court  any  matter  proper  for  the  court's 
consideration  on  the  question  of  revivor,  or  of  the  proper  person  to 
take  the  place  of  the  decedent  The  general  rule  is  that,  upon  a  bill  of 
revivor,  the  only  questions  before  the  court  are  the  competency  of  the 
party  to  revive,  and  the  correctness  of  the  frame  of  the  bill  to 
revive.** 

§  1221.  Effect  of  BevivoT. 

The  effect  of  sustaining  a  bill  of  revivor  is  to  put  the  new  party 
in  the  same  position  in  regard  to  the  litigation  that  was  formerly 
occupied  by  his  predecessor  in  interest ;  and  the  suit  thereupon  stands 
in  the  same  condition  as  the  original  bill  was  in  at  the  time  of  the 
abatement.  The  revived  suit  is  a  continuation  of  the  former  proceed- 
ings and  the  cause  of  action  is  not  affected  by  the  running  of  the 
statute  of  limitations  pending  the  revivor.  The  new  party  is  bound 
by  the  original  proceedings  to  the  same  extent  as  if  he  had  been  in  the 
litigation  from  the  time  of  its  inception.  lie  also  receives  the  benefit 
of  all  that  has  been  done  in  favor  of  the  party  whom  he  represents.** 

§  1222.  Proof  Previously  Taken  Admissible  after  Bevivor. 

All  the  proof  admitted  and  capable  of  being  utilized  in  the  origi- 
nal suit  is  admissible  at  the  hearing  after  the  cause  has  been  revived. 
A  stipulation  whereby  the  parties  consent  to  the  admission  of  certain 
evidence  in  the  original  proceedings  is  effective  after  the  suit  has 
been  revived.*'^ 

§  1223.  Bill  of  Bevivor  after  Decree  Entered. 

A  bill  of  revivor  may  be  filed  in  a  cause  after  as  well  as  before 
a  decree.  Where  a  bill  is  filed  by  a  plaintiff  to  revive  a  suit  after 
decree,  and  to  prosecute  the  decree,  the  defendant  cannot  in  his 
answer  resist  the  revivor  by  setting  up  matter  that  existed  before  the 
decree  and  that  might  have  furnished  a  good  ground  of  defense  if 
it  had  been  introduced  in  time.*® 

26  Gibson,   Suits  in   Chan.    (2d  ed.)        ts  Gibson,  Suits  in   Chan.    (2d  ed.) 
§  704.  §  707. 

29  Gibson,   Suits   in   Chan.    (2d   ed.)  It  has  been  held,  in  a  foreclosure  suit, 

§  705.  that  if  the  death  of  a  party  occurs  after 

27  Vattier  v.  Hinde  (1833)  7  Pet.  262,  the  decree  but  before  the  sale  under  the 
S  L.  ed.  675.  decree,  the  purchaser  will  get  a  good 
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§  1224.  Who  May  Maintain  Bill  to  Bevive  Decree. 

Before  a  person  not  a  party  to  a  suit  in  which  a  prior  decree  was 
entered  can  maintain  a  bill  of  revivor  whereby  to  procure  the  benefit 
of  that  decree,  it  must  appear  that  he  stands  in  such  a  relation  to  the 
property  that  was  the  subject-matter  of  the  suit  as  to  have  been  bound 
by  that  decree.  One  cannot  have  the  benefit'  of  a  decree  by  revivor, 
if  he  is  not  estopped  by  that  decree. 

Keohuh  Railroad  v.  Scoiland  Co.  (1894)  162  U.  S.  318,  38  L.  ed.  457,  14  Sup. 
Ct.  605,  affirming  (1800)  41  Fed.  305:  In  this  case  it  was  held,  applying  the 
general  principle  just  stated,  that  the  purchaser  of  a  railroad  at  a  mortgage 
foreclosure  could  not  revive  a  decree  entered  in  favor  of  the  railroad  in  a  suit 
that  had  been  instituted  subsequent  to  the  execution  of  the  mortgage  under 
which  he  purchased.  He  would  not  have  been  bound  by  the  decree  had  it  been 
adverse  to  the  railroad  and  consequently  he  could  not  revive  it  in  his  own  favor. 
The  remedy  should  be  by  original  bill. 

§  122S.  Bill  to  Carry  Decree  into  Effect. 

A  bill  to  revive  and  carry  into  effect  a  judgment  or  decree  about  to 
be  barred  by  the  statute  of  limitations  is  not,  technically  speaking,  a 
bill  of  revivor.  It  belongs  to  the  class  of  supplemental  bills  that  are 
spoken  of  as  bills  to  carry  a  decree  into  execution.  But  such  a  bill  is 
sometimes  denominated  a  bill  of  revivor,  or  bill  of  revivor  and  sup- 
plement.** 

§  1226.  Scire  Facias  to  Bevive  Not  Available  in  Equity. 

Equity  practice  apparently  recognizes  no  method  of  reviving  a  suit 
other  than  by  a  bill  of  revivor  or  by  some  bill  of  this  character,  as  the 
original  bill  in  the  nature  of  a  bill  of  revivor,  the  supplemental  bill  in 
the  nature  of  a  bill  of  revivor,  or  the  bill  of  revivor  and  supplement. 
Section  955  of  the  Revised  Statutes  provides  in  the  broadest  possible 
terms  for  a  revivor  by  process  of  scire  facias  in  any  suit  litigated  in  a 
federal  court,  but  this  section  is  interpreted  as  applying  only  to 
actions  at  law.  The  process  of  scire  facias  as  a  means  of  reviving  is 
certainly  unnecessary  in  equity  practice  and  is  not  adapted  to  the 
forms  and  usages  of  the  equity  courts.^^ 

title,  notwithstanding  a  revival  is  not       >»  Shainwald  v.  Lewis  (1895)  69  Fed. 

had;  or  at  least  the  defect  of  the  pro-  487.     See,  post,  §  2231. 

ceeding  is  hot  such  as  to  justify  a  sub-       so  See  Brown  V.  Fletcher   (1904)   140 

sequent  bill  of  review.    Whiting  v.  Bank  Fed.  639,  643. 

of  United  States  (1839)  13  Pet.  6,  10  L. 

ed.33. 
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§  1227.  Snbpoena  in  Nature  of  Scire  Facias. 

In  the  early  practice  of  the  English  chancery  a  subpoena  in  the 
nature  of  a  scire  facias  was  recognized  as  an  alternative  mode  of 
procedure,  available  instead  of  the  ordinary  bill  of  revivor,  in  those 
cases  where  the  abatement  occurred  after  the  decree  was  signed  and 
enrolled.  But  this  proceeding  revived  the  decree  only,  and  hence  it 
could  not  be  used  if  any  steps  had  been  taken  subsequent  to  the 
decree.  The  subsequent  proceedings  could  be  revived  only  by  bill. 
Owing  to  its  limitations,  the  subpoena  in  the  nature  of  a  scire  facias 
was  seldom  used ;  and,  in  the  end,  it  became  customary  to  revive  by 
bill  in  all  cases.* ^ 

siMitf.  £q.  PI.  (Tyler's  ed.)   167;  3  Dan.  Ch.  Pr.  107. 
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CHAPTEK  XXIX 

ANCILLARY  SUIT. 

Vaiure  and  Jurisdiction  of  Ancillary  Proceedings  in  ChneniL 

§  1228.  What  Proceedings  Are  Ancillary — General  Rule. 

1229.  Jurisdiction  in  Ancillary  Proceedings  in  Federal  Courts. 

1230.  Jurisdiction  of  Principal  Suit  Not  Subject  to  Attack  in  Ancillary  Suit. 

1231.  Peculiarity  of  Federal  Practice  in  Regard  to  Ancillary  Proceedings. 

1232.  When  Proceeding  Sustainable  as  Ancillary  Suit. 

1233.  In  What  Court  Ancillary  Suit  Maintainable. 

Various  Ancillary  Suits  and  Proceedings, 

1234.  Suit  by  Cross  BiU. 

1235.  Suit  to  Aid  or  Enjoin  Action  at  Law. 

1236.  Suit  to  Stay  Legal  Proceedings. 

1237.  Suit  of  Interpleader. 

1238.  Proceeding  by  Supplemental  Bill. 

1239.  Bill  of  Rerivor. 

1240.  Bill  of  Review. 

1241.  Suit  to  Prevent  Fraudulent  Use  of  Decree. 

1242.  Ancillary  Suit  Based  on  Final  Decree — ^Reservation  in  Decree. 

1243.  Suit  to  Construe  or  Carry  Decree  into  Effect. 

1244.  Suits  by  and  against  Receiver. 

Ancillary  Proceeding  Where  Property  in  Custodia  Legis. 

1245.  Intervention  Proceedings  in  General. 

1246.  Asserting  Right  to  Property  or  Fund  in  Court. 

1247.  Basis  of  This  Proceeding. 

1248.  Ancillary  Proceedings  against  Stranger  to  Main  Litigation. 

1249.  Suit  to  Assert  Title  to  Property  Seized  under  Legal  Process. 

1250.  Ancillary  Jurisdiction  over  Property  Not  in  Actual  Custody. 

1251.  When  Suit  Not  Maintainable  as  Ancillary  Proceeding. 

1252.  Ancillary  Bill  Not  Maintainable  on  New  Cause. 

1253.  No  Aiicillary  Suit  Where  Prior  Litigation  Finally  Closed. 

1254.  Pleading  and  Practice  in  Ancillary  Suit. 

1255.  When  Dismissal  of  Principal  Suit  Dismisses  Ancillary  Suit. 

Nature  and  Jurisdiction  of  Ancillary  Proceedings  in  General. 

§  1828.  Wliat  Proceedings  Are  Ancillary — General  Sule. 

A  suit  or  legal  proceeding  is  said  to  be  dependent  on  another,  or 
ancillary  to  it,  when  such  suit  or  proceeding  is  so  intimately  con- 

741 


742  FEDERAL  EQUITY  PRACTICE.  [§  1229 

nected  with  the  other  as  to  constitute  an  integral  part  or  a  mere  con- 
tinuation of  it.  Cross  billsy  supplemental  bills,  original  bills  in  the 
nature  of  supplemental  bills,  bills  of  review,  bills  of  revivor,  and  gen- 
erally all  biUs  brought  to  impeach  decrees  or  to  carry  decrees  into 
effect,  as  well  as  suits  or  petitions  of  intervention,  are  ancillary  pro- 
ceedings.^ 

The  district  court  as  a  court  of  bankruptcy  may  entertain  a  bill 
in  equity  ancillary  to  bankruptcy  proceedings,  the  purpose  of  which 
bill  is  to  conserve  the  property  of  the  bankrupt  until  the  bankruptcy 
proceedings  can  become  effective.* 


§  1229.  Jurisdiction  in  Ancillary  Proceedings  in  Federal  Courts. 

The  conditions  under  which  a  bill  may  be  maintained  as  an  ahcil- 
lary,  dependent,  or  auxiliary  proceeding  are  various,  and  the  subject 
derives  its  chief  importance  in  the  federal  practice  from  its  connec- 
tion with  the  matter  of  jurisdiction.  It  is  a  rule,  subject  to  but  one 
exception,  that  jurisdiction  in  an  ancillary  proceeding  is  supported 
by  the  jurisdiction  of  the  court  in  the  main,  or  principal,  cause. 
Hence  the  ordinary  jurisdictional  averments  may  be  dispensed  with 
in  such  a  proceeding.  If  a  court  has  jurisdiction  of  the  principal 
suit,  it  also  has  jurisdiction  of  any  ancillary  proceeding  in  that  suit. 
Neither  tlie  citizenship  of  parties  nor  the  amount  in  controversy,  nor 
any  other  factor  that  would  ordinarily  determine  jurisdiction,  has  any 

1  See,  generally,  Logan  v.  Patrick  ceedings.  State  of  Indiana  v.  Lake  Erie 
(1809)  6  Cranch,  288,  3  L.  ed.  103;  How-  &  W.  Ry.  Co.  (1898)  85  Fed.  1;  United 
arda  v,  Seiden  (1880)  6  Fed.  465;  Cortes  States  V.  Judges  of  United  States  Court 
Co.  V,  Thannhauser  (1881)  9  Fed.  226;  of  Appeals  (C.  C.  A.;  1898)  85  Fed.  177, 
De  Vignier  v.  City  of  New  Orleans  29  C.  C.  A.  78;  Board  of  Liquidation  of 
(1883)  16  Fed.  11;  Miller  v.  Rogers  City  of  New  Orleans  v.  United  States 
(1886)  29  Fed.  401;  Foster  v.  Mansfield  (C.  C.  A.;  1901)  106  Fed.  699,  47  C.  C. 
etc.  R.  Co.  (1888)  36  Fed.  627,  a/firmed  A.  587;  Labette  County  Corners  t?.  United 
(1892)  13  Sup.  Ct.  28,  146  U.  S.  88,  36  States  (1884)  112  U.  S.  217,  6  Sup.  Ct. 
L.  ed.  899;  Carey  v.  Houston  etc.  R.  Co.  108,  28  L.  ed.  698;  Hair  v,  Burnell 
(1892)  52  Fed.  671;  Fish  !?.  Ogdens-  (1900)  106  Fed.  280. 
burgh  etc.  R.  Co.  (1897)  79  Fed.  131;  The  same  is  true  of  the  writ  of  scire 
Jenks  V,  Brewster  (1899)  96  Fed.  625;  facias  when  used  to  enforce  liability  for 
O'Connor  v,  O'Connor  (1906)  146  Fed.  costs  or  to  revive  a  judgment.  Pull- 
994.  man's    Palace-Car    Co.     t?.    Washburn 

Mandamus  proceedings  against  the  (1S95)  66  Fed.  790,  affirmed  Washburn 
receiver  of  a  railroad  to  compel  him  to  r.  Pullman's  Palace-Car  Co.  (1896)  76 
comply  with  a  state  statute  controlling  Fed.  1006,  21  C.  C,  A.  698;  Wonderly  v. 
the  operation  of  his  ears  are  ancillary  Lafayette  County  (1896)  77  Fed.  665, 
to  the  suit  in  which  the  receiver  was  affirmed  Lafayette  County  v,  Won- 
appointed.  State  of  Washington  t?.  derly  (1899)  92  Fed.  313,  34  C.  C.  A. 
Northern  Pac.  R.  Co.  (1806)  76  Fed.  360. 
333.  2  Horner-Gaylord  Co.  p.  Miller  (1906) 

Mandamus  proceedings  to  effectuate  a  147  Fed.  295. 
decree  or  judgment  are  ancillary  pro- 


§  1230]  ANCILLAKY  SUIT.  743 

bearing  on  the  right  of  the  court  to  entertain  that  proceeding.^  ^'If 
a  court  has  jurisdiction  of  the  case  made  bj  the  original  bill,  it  has 
jurisdiction  of  all  germane  ancillary  proceedings."  * 

The  sole  exception  to  the  rule  stated  in  the  preceding  paragraph  is 
found  in  the  situation  where  an  ancillary  receivership  is  instituted 
in  the  court  of  another  jurisdiction  than  that  in  which  the  principal 
receivership  suit  is  pending.  The  ancillary  receivership  suit  is  insti- 
tuted in  aid  of  the  main  receivership,  but  jurisdiction  in  the  ancillary 
receivership  is  not  dependent  on  the  jurisdiction  in  the  main  cause* 
Hence  a  bill  seeking  the  appointment  of  an  ancillary  receiver  in  a 
jurisdiction  other  than  that  in  which  the  main  receivership  is  pend- 
ing must  be  framed  as  an  original  bill  and  contain  sufficient  juris- 
dictional averments  to  justify  the  court  in  entertaining  it  as  an  inde- 
pendent suit^ 

§  1230.  Jurisdiction  of  Principal  Suit  Not  Subject  to  Attack  in  Ancil- 
lary Suit. 

If  a  bill  shows  on  its  face  that  it  is  ancillary  to  another  action  or 
suit  pending  in  the  same  or  a  different  federal  court,  jurisdiction  as 
regards  the  ancillary  suit  is  thus  made  out;  and  it  is  not  necessary 
for  such  bill  to  undertake  to  show  that  the  court  entertaining  the 
principal  suit  has  rightful  jurisdiction  of  it.  The  fact  that  the  prin- 
cipal suit  was  entertained  or  is  pending  raises  a  presumption  of  juris- 
diction so  far  as  to  prevent  the  jurisdiction  from  being  questioned 
in  the  ancillary  suit.  Consequently  in  considering  the  question  of 
jurisdiction  in  the  ancillary  suit,  the  court  need  look  no  further 
than  the  allegations  of  the  bill  by  which  the  ancillary  character  of 
the  suit  is  made  to  appear.*  The  jurisdiction  of  the  court  as  regards 
the  principal  suit  cannot  be  questioned  in  an  ancillary  proceeding  or 
suit.^ 

s  Joh&soB  9.  Christian  (1888)  125  U.  School  Diet,  of  Rock  Rapids  (1900)  102 
8.  642,  8  Sup.  Ct.  1,135,  31  L.  ed.  820;  Fed.  520;  CampbeU  t?.  Railroad  Ck>. 
New  Orleans  v,  Fisher  (1901)  180  U.  S.  (1871)  Fed.  Cas.  No.  2,366;  Conwell  v. 
185,  45  L.  ed.  485;  First  Nat.  Bank  t;.  White  Water  Val.  Canal  Co.  (1868)  Fed. 
Salem  etc.  Ck>.  (1887)  31  Fed.  580;  Lamb  Cas.  No.  3,148;  Osbom  f.  Michigan  Air- 
V.  Ewing  (C.  C.  A.;  1893)  54  Fed.  269,  Line  R.  Co.  (1879)  Fed.  Cas.  No.  10,594; 
4  C.  C.  A.  320;  Park  v.  New  York  etc.  Schenck  v.  Peay  (1868)  Woodw.  175, 
R.  Co.  (1805)  70  Fed.  641;  Kuhn  r.  Fed.  Cas.  No.  12,460;  Stone  v.  Bishop 
Morrison  (1804)  75  Fed.  81;  Trust  Co.  (1878)  4  Cliff.  593,  Fed.  Cas.  No.  13,482. 
r.  Carter  (C.  C.  A.;  1896)  78  Fed.  226,  4  Brooks  r.  Laurent  (C.  C.  A.;  1899) 
24  C.  C,  A.  73;  Fish  r.  Railroad  Co.  98  Fed.  647,  39  C.  C.  A.  201. 
(1897)  79  Fed.  131;  Peck  v.  Elliott  6  See,  po9f,  §  2604. 
(1897)  38  L.R.A.  616,  79  Fed.  10,  24  C.  6  Lumley  9.  Wabash  R.  Co.  (C.  C.  A.; 
C.  A.  425;  Broadfs  o.  Broadis  (1898)  86  1890)  76  Fed.  66,  22  C.  C.  A.  60. 
Fed.  #51;  WidiUBan  v.  Hubbard  (1808)  7  Mellen  v.  Iron  Works  (1889)  131  U. 
88    Fed.    806;    Everett   v.    Independent  8.  352,  367,  33  L.  ed.  178,  183;  Peck  v. 
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§  1231.  Peculiarity  of  Federal  Practice  in  Segard  to  Ancillary  Proceed- 
ings. 

The  question  whether  a  suit  can  be  maintained  as  an  ancillary  suit 
has  to  be  solved  by  the  federal  courts  with  a  xiow  to  the  particular 
exigencies  of  their  o^vn  jurisdiction  and  practice;  and  hence  these 
courts  have  often  been  compelled,  to  a  greater  or  less  extent,  to  dis- 
regard the  ordinary  chancery  meaning  of  the  term  original  bill,  as 
determinative  on  this  point.  Many  suits  are  clearly  ^'  original,"  in 
the  ordinary  sense,  that  are  yet  ancillary  to  other  suits  according  to 
the  practice  of  the  federal  courts.®  A  bill  may  be  ancillary  as 
regards  its  relation  to  another  suit  for  jurisdictional  purposes  and  yet 
be  a  purely  original  bill  in  every  other  aspect.® 

Pacifio  Railroad  of  Mi99ouri  v,  Mi890uri  Pac,  Ry,  Co,  (1884)  4  Sup.  Ct.  583,  111 
U.  S.  505,  28  L.  ed.  498:  A  foreclosure  suit  was  prosecuted  successfully  against 
a  railroad  company,  and  the  purchaser  at  the  foreclosure  sale  was  confirmed  in 
his  title.  The  railroad  corporation,  whose  property  had  thus  been  disposed  of, 
then  filed  a  bill  alleging  that  the  decree  had  been  obtained  by  fraud  and  collusion 
on  the  part  of  its  officers  and  its  solicitor.  It  was  held  that  such  a  suit,  though 
original  in  form  and  substance,  was  ancillary  to  the  foreclosure  suit, 

§  1232.  When  Proceeding  Siutainable  as  Ancillary  Suit. 

The  conditions  under  which  a  bill  may  be  sustained  as  an  ancillary 
bill  have  been  well  stated  thus :  "  The  ancillary  jurisdiction  of  the 
court  can  only  be  maintained  when^  the  parties  to  a  former  suit  are 
before  the  court,  or  the  facts  are  sucli  as  to  make  the  case  a  con- 
tinuation of  the  foiTuer  suit,  or  vvliere  the  court  is  called  upon  to 
enforce  or  vacate  its  jiulgmont  or  decree,  or  set  aside  its  process,  or  to 
give  relief  with  reference  to  property  in  its  possession  or  under  its 
control,  or  to  bring  in  outside  parties  having  an  interest  in  the  litiga- 
tion, or  where  the  property  involved  is  in  the  custody  of  the  court  or 
its  officers,  and  the  rights  of  parties  thereto  could  not  be  determined 
in  any  other  court  without  a  conflict  of  jurisdiction  between  the 
courts.  The  form  of  the  proceeding  must,  in  every  case,  be  deter- 
mined by  the  particular  facts  alleged  in  the  bill."  ^® 

Elliott  (C.  C.  A.;  1807)  70  Fed.  10,  24  Ralston  v,  Sharon   (1802)  51  Fed.  710; 

C.  C.  A.  425,  38  L.R.A.  616;  Compton  r.  Schenck  v,  Peay  (1868)  Woolw.  175,  Fed. 

.Tcsup   (1805)   68  Fed.  263,  15  C.  C.  A.  Cas.  No.  12,450. 

307;  New  Orleans  r.  Fisher  (C.  C.  A.;  •Central  Trust  CJo.  v.  Bridges  (C.  C. 

1800)   01  Fed.  674,  584,  34  C.  C.  A.  15,  A.;  1803)   57  Fed.  763,  6  C.  C.  A.  630; 

affirmed  180  U.  S.   185,  107,  45  L.  ed.  Compton  r.  Jesup   (C.  0.  A.;  1805)   68 

486,  402.  Fed.  282,  15  C.  C.  A.  307. 

8  Minnesota  Co.  v,  St.  Paul  Co.  (1864)  lo  Hawley,  J.,  in  Ralston  v,  Sharon 

2  Wall.   600,   633,   17  L.  ed.  886,  805;  (1802)  51  Fed.  700.. 
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L  Brun  v.  Mann  (C.  C.  A.;  1906)  151  Fed.  145:  Sanborn,  Circuit  Judge, 
fibaerved  that  a  bill  could  be  maintained  in  a  federal  court  as  a  dependent  bill 
and  regardless  of  the  absence  of  the  jurisdictional  averments  in  either  of  the 
following  situations,  namely,  where  it  was  sought  ( 1 )  to  aid,  enjoin,  or  regulate 
the  original  suit;  (2)  to  restrain,  avoid,  explain,  or  enforce  the  judgment  or 
decree  therein;  or  (3)  to  enforce  or  obtain  an  adjudication  of  liens  upon  or 
claims  to  property  in  the  custody  of  the  court  in  the  original  suit.  ''Such  a 
dependent  suit,"  said  he,  "  is  but  a  continuation  in  a  court  of  equity  of  the 
original  suit  to  the  end  that  more  complete  justice  may  be  done." 

2.  Julian  v.  Central  Trust  Co.  (1004)  103  U.  S.  03,  48  L.  ed.  620:  In  a  suit 
in  a  federal  court  to  foreclose  a  railroad  mortgage  the  property  was  sold,  the 
sale  confirmed,  and  the  purchaser  put  in  possession.'  In  its  decree  the  court 
expressly  reserved  the  right  to  determine  what  liens  or  claims  should  be  charged 
on  the  property  conveyed.  Meanwhile  judgments  in  a  state  court  had  been  entere;l 
against  the  railroad  in  proceedings  to  which  the  purchaser  at  the  foreclosure 
was  not  a  party.  The  sheriff,  acting  under  process  from  the  state  court,  thereupon 
proceeded  tb  levy  on  the  property  of  the  railroad.  It  was  held  that  the  pur- 
chaser might,  by  supplemental  bill,  enjoin  the  sheriff;  and  such  bill  was  held 
to  be  ancillary  to  the  original  foreclosure  proceedings. 

§  1233.  In  What  Court  Ancillary  Snit  ICaintainable. 

The  institution  of  any  ancillary  proceeding  presupposes  the  pend- 
ency of  an  original  suit,  or  the  existence  of  a  decree,  in  the  same 
court  where  the  ancillary  proceeding  is  begun ;  and  a  suit  cannot  be 
maintained  as  an  ancillary  proceeding  where  the  original  or  principal 
suit  has  been  or  is  being  litigated  in  another  court,  either  state  or 
federal.*^*  One  court  has  no  power  to  entertain  a  proceeding  ancillary 
to  a  suit  in  any  foreign  jurisdiction.  Within  the  meaning  of  this 
rule,  a  federal  court  in  one  district  is  as  much  foreign  to  a  federal 
court  situated  in  another  district  as  it  is  foreign  to  a  state  court-. 

Winter  v,  Swinburne  (1881)  8  Fed.  40:  In  a  case  of  collision,  admiralty  pro- 
ceedings were  instituted  in  a  district  court,  and  a  money  decree  for  damages  was 
recovered.  Thereupon  the  successful  libellant,  as  plaintiff  in  an  equity  suit,  filed 
a  creditors'  bill  in  the  circuit  court  of  the  same  district  to  reach  the  assets  of 
the  defendants  in  order  to  satisfy  the  decree  of  the  district  court.  It  was  held 
that  this  suit  could  not  be  maintained  as  an  ancillary  suit.  In  discussing  the 
relations  of  the  district  and  circuit  courts  sitting  in  the  same  district,  the  court 
said:  '*The  jurisdiction  of  circuit  courts  of  different  circuits  is  scarcely  more 
distinct  than  that  of  the  circuit  and  district  courts  of  the  same  district.  The  fact 
that  the  same  judge  may  hold  both  the  circuit  and  district  courts  does  not,  of 
course,  make  them  the  same  court,  nor  give  them  any  nearer  connection  than  they 
would  have  if  held  by  different  judges  in  different  localities  in  the  same  district ; 
and  therefore  it  will  not  do  to  say  that  the  judgment  of  the  district  court  was  the 
jQ4gment  of  a  federal  court,  and  that  the  present  bill  filed  in  the  circuit  court  is 
a  bill  pending  in  a  federal  court,  and  so  that  the  two  proceedings  are  in  the  same 

1  OS  The  ancillary  receivership  supplies  an  exception  to  the  doctrine  stated  in 
this  paragraph. 
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ooiirt*  The  two  courts,  it  it  true,  exist  under  one  system,  but  they  are  none  the 
less  distinct  and  separate  courts  in  the  exercisfi  of  their  respective  powers  and 
jurisdictions."  n 

A  suit  in  the  equity  side  of  a  circuit  court  may  hel  entertained  as 
ancillary  to  an  action  or  judgment  in  the  law  side  of  the  same 
court ;  ^^  for  the  circuit  court  sitting  at  law  ig  the  same  court  aa 
when  it  sits  in  equity. 

Various  Ancillary  Suits  and  Proceedings. 

§  ieS4.  Suit  by  Crm  BiU. 

The  crofi0  bill  is  a  dependency  of  the  original  suit  and  ancillary  to 
it  Consequently  a  court  that  has  jurisdiction  of  the  controversy  com- 
prised in  the  original  suit  may  have  jurisdiction  of  the  cross  suit, 
though  it  would  not  have  had  jurisdiction  if  the  latter  cause  had  been 
an  original  proceeding.^*  The  amount  of  the  claim  on  the  cross  bill 
is  immaterial  on  the  question  of  the  jurisdiction.^^  Similarly ,  where 
the  citizenship  of  the  various  parties  to  a  suit  is  such  as  to  give  the 
court  jurisdiction  in  the  first  instance,  it  will  have  jurisdiction  of  the 
cross  bill  regardless  of  citizenship.^' 

It  follows  that  a  cross  bill  should  never  be  dismissed  for  lack  of 
diversity  of  citizenship  as  regards  the  parties  to  the  cross  bill,  if  those 
parties  are  the  same  over  whom  the  court  has  acquired  jurisdiction  in 
the  original  suit.  The  sole  question  is  whether  the  court  has  jurisdic- 
tion of  the  original  and  main  suit  and  over  those  parties  in  that 
suit.^®  In  a  case  where  jurisdiction  in  the  original  bill  is  depend- 
ent on  diversity  of  citizenship,  a  shifting  around  of  the  parties  in  the 

11  In  Claflin  t?.  McDermott  ri882)   12  In    entertaining    such    a    suit    and    in 

Fed.  376,  the  circuit  court  for  the  south-  appointing   the   ancillary   receiver,   the 

ern  district  of  New  York  refused  to  en-  federal  court  reaHy  exercises  its  original 

tertain,  as  an  anciUary  suit,  a  hiW  to  juriRdiction,  and  the  suit  is  not  ancil- 

remove  obstacles  to  the  enforcement  of  lary  in  the  jurisdictional  sense,  as  eon- 

an  execution  at  law,  where  the  original  templated    in    our    present    discussion, 

judgment  had  been  recovered  in  a  court  Tliese  suits  therefore  cannot  be  oonsid- 

of  a  remote  state.  ered  as  really  fumi»hing  an  exception 

The  proposition  that  an  ancillary  suit  to  the  general  rule  stated  above, 

is  maintainable  only  in  the  court  having  is  Thompoon  v,  McReynolds  (1887)  20 

jurisdiction  of  the  orif^inal   proceeding  Fed>  657. 

is  subfect  to  an  exception,  or  apparent  is  Brooks  v,  Laurent  (C.  C.  A.;  1899) 
exception,  in  one  class  of  cases.     By  the  08  Fed.  647,  39  C.  C.  A.  201. 
settled  practice  of  courts  of  equity  it  is  i4  Lllienthal  v.  McCormick  f  1902)  117 
competent  for  one  federal  court  to  enter-  Fed.  89,  54  C.  0.  A.  475. 
tain  an  auxiliary  or  ancillary  suit  for  is  Miller  v.  Rickey  (1906)    146  Fad. 
the  purpose  of  administering  property  58 1:  First  Nat.  Bank  r.  Salem  Capital 
situated  in  the  district  and  belonging  to  Flour-Mills  Co.   (1887)  31  Fed.  580. 
an  insolvent  person  or  corporation  that  i«See  Railroad  Companies  v.  Cham- 
has   been    placed    fn    the    hands    of   a  berlain  (1867)   6  Wall.  748,  18  L.  ed. 
receiver  by  the  court  of  another  district.  859. 
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cross  bill  so  as  to  destroy  the  diversity  of  citizenship  does  not  affect 
the  jurisdiction  of  the  court  as  regards  such  cross  bill.^^ 

It  should  be  observed  that  a  court  has  no  power  to  entertain  juris- 
diction in  a  cross  proceeding,  where  the  plaintiff  in  the  cross  bill 
seeks  to  bring  in  a  new  party  whose  presence  would  have  been  fatal 
to  the  jurisdiction  in  the  original  cause,  if  that  person  had  been 
originally  made  a  party.  Nor  has  the  court  power  to  pass  an  order 
that  such  new  party  be  brought  in  by  cross  bilL  If  that  idea  were 
countenanced,  then  indeed  would  the  way  be  opened  to  extend  the 
jurisdiction  of  the  federal  courts  indefinitely;  "for  in  all  suits  in 
equity  it  would  only  be  necessary  that  a  citizen  of  one  state  should  be 
found  on  one  side,  and  a  citizen  of  another  state  on  the  otheif,  to 
enable  the  court  to  force  into  the  cause  all  other  persons,  either  citi- 
zens or  aliens."  ^® 


§  ItU.  Suit  to  Aid  or  Enjoin  Action  at  Law. 

A  suit  in  equity  brought  by  a  plaintiff  in  aid  of  an  action  at  law  ^* 
or  by  a  defendant  in  order  to  enjoin  the  action  at  law  and  to  get  the 
benefit  of  some  equitable  defense  not  available  in  the  legal  forum 
is  ancillary  to  the  action  at  law;  and  jurisdiction  in  such  a  pro- 
ceeding is  supported  by  the  jurisdiction  in  the  legal  action.^^ 

1.  Jmea  v.  Andrews  (1870)  10  WalL  327, 19  L.  ed.  935:  it  was  held  that  a  bill 
for  an  injunction  to  restrain  proceedings  of  garnishment  against  the  plaintiff's 
property,  instituted  in  the  circuit  court,  and  also  praying  the  benefit  of  a  set-off 
against  the  garnishing  creditor's  demand,  is  a  defensive  or  supplementary  suit,  in 
which  the  jurisdiction  of  the  court  does  not  depend  on  the  dtiiaetiship  of  the 
parties  but  on  the  cognizance  of  the  original  case. 

2.  VirginiatfaroUna  Co,  v.  Home  Ins,  Co.  (C.  C.  A.;  1902)  113  Fed.  1,  51  C.  C 
A.  21:  Several  suits  at  law  were  instituted  on  different  poUcfes  of  insuranee 
written  by  different  fire  insurance  companies.  A  bill  in  equity  was  jointly  filed 
by  two  of  the  companies  against  the  assured  and  the  other  companies,  seeking 
to  enjoin  the  suits  at  law  and  to  avoid  the  policies.    This  suit  was  held  to  be 

17  Fbr  instance,  one  A,  a  citizen  of  61,  34  L.  ed.  625;  Everett  v.  Independent 

Massachusetts,  brings  a  suit  in  a  federal  School  Dist.  (1900)  102  Fed.  629. 
court  of  New  York  against  B  and  C,       is  Shields  v.  Barrow  (1864)   17  How. 

both  citizens  of  New  York,  jurisdiction  145,  15  L.  ed.  162. 

in  the  case  being  dependent  on  diversity       i»  Lumley  v.  Wabash  R.  Co.    (C.  C. 

of    citizenship.     B    files    a    cross    bill  A.;   1896)   76  Fed.  66,  22  C.  C.  A.  6O5 

against    A    and    C,    asking    for    relief  Rosenbaum  v.  Council   Bluffs  Ins.   Co. 

against  them.     It  ia  plain  that  if  this  (1889)  37  Fed.  724,  3  L.R.A.  189;  Abra- 

cross  bill  were  an  independent  and  orig-  ham  1?.  North  German  Ins.  Co.   (1889) 

flHil  pToeeedinif,  jurisdiction  would  fail;  37  Fed.  731,  3  L.R.A.  188. 
but  it  is  settled  that  the  court  has  juria-       20  South  Penn.  Oil  Co.  V.  Call  Creek 

dMiDti  of  ailch  a  ^ross  bill.    See  Mor-  ate.  Co.  (1905)  140  Fed.  507;  Bradskaw 

fraa's  L.  &  T.  E.  etc.  Co.  v.  Texas  Cent.  v.  :Miner8'  Bank  of  Joplla   (C.  C  A.; 

R.  Co.  (1890)  137  U.  S.  171,  11  Sup.  Ct.  1897)  81  Fed.  902,  26  C.  C.  A.  673. 
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ancillaxy  to  the  actions  at  law,  and  to  be  maintauiable  without  regard  to  the 
citizenship  of  the  parties.si 

§  1236.  Suit  to  Stay  Legal  Prooeedingi. 

A  bill  to  stay  proceedings  in  an  action  of  ejectment  at  law  and  to 
have  a  deed  to  the  property  reformed  is  ancillary  to  the  suit  at  law, 
and  jurisdiction  exists  regardless  of  the  value  in  dispute  or  other 
jurisdictional  fact** 

Johnson  V.  Christian  (1888)  8  8up.  Ct.  1135,  125  U.  S.  642,  31  L.  ed.  820:  A 
bill  was  filed  in  a  federal  court  to  enjoin  the  enforcement  of  a  judgment  in 
ejectment.  "Hie  answer  admitted  the  recovery  of  the  judgment  in  that  court. 
It  was  held  that  this  was  sufficient  to  confer  jurisdiction  without  any  averment 
of  citizenship  or  other  jurisdictional  fact.  The  court  added:  *'And  not  only 
Is  the  present  suit  in  equity  merely  an  incident  of  and  ancillary  to  the  eject- 
ment suit,  but  no  other  court  than  tlie  one  which  rendered  the  judgment  in  the 
ejectment  suit  could  interfere  with  it  or  stay  process  in  it»  on  the  grounds  set 
forth  in  the  bUl." 

§  1237.  Suit  of  Interpleader. 

A  bill  of  interpleader  filed  by  a  bank  that  has  been  made  a  defend- 
ant in  a  suit  to  recover  a  deposit,  is  an  ancillary  suit,  where  it  appears 
that  the  fimd  as  to  which  the  interpleader  is  filed  is  that  which  is  in 
controversy  umder  the  principal  suit,  and  the  bill  of  interpleader  is 
filed  in  the  same  court.*^ 

§  1238.  Proceeding  by  Supplemental  Bill. 

The  remedy  by  supplemental  bill  or  by  original  bill  in  the  nature 
of  a  supplemental  bill  is  an  ancillary  proceeding,  being  dependent  on 
the  prior,  or  principal,  suit.  Consequently  jurisdiction  in  such  suits 
is  dependent  on  the  jurisdiction  in  the  principal  suit.  For  instance,  a 
plaintijBF  in  a  supplemental  bill  is  not  disabled  from  pursuing  that 
remedy  by  the  fact  that  he  has,  or  could  have,  an  adequate  remedy  at 
law.^*  The  right  of  an  assignee  or  transferee,  pendente  lite,  of  prop- 
erty or  interests  subject  to  litigation  to  intervene  by  supplemental 
bill  or  by  original  bill  in  the  nature  of  a  supplemental  bill  is  not 
aflFected  by  the  circumstance  that  at  the  time  of  the  transfer  the 
situation  has  so  changed  that  the  interest  which  he  gets  could  be  ade- 

«i  See  Home  Ins.  Co.  r.  Virginia-Caro-  2S  Stone  v.  Bishop  (1878)  4  Cliff.  693, 

lina  Co.  (1901)  109  Fed.  681.  Fed.  Cas.  No.  13,482. 

S2Hill  17.  Kuhhnan  (C.  C.  A.;  1898)  > 4  Ross  r.  City  of  Ft.  Wayne  (1894) 

87  Fed.  498,  31  C.  C.  A.  87.  63  Fed.  466,  11  CCA.  288,  reversing 
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quately  protected  by  remedy  at  law.    The  proceeding  is  ancillary  and 
jurisdiction  is  dependent  on  jurisdiction  in  the  original  suit**^ 


§  1239.  BiU  of 

The  bill  of  revivor,  like  the  supplemental  bill,  is-  an  ancillary  suit ; 
and  jurisdiction  in  such  a  proceeding  is  therefore  dependent  on  juris- 
diction in  the  original  suit.  It  is  not  the  conunencement  of  a  new 
suit  but  only  a  continuation  of  the  old.  If  jurisdiction  in  the  origi- 
nal suit  is  dependent  on  diversity  of  citizenship,  a  subsequent  change 
of  domicile  by  one  of  the  parties  (such  as  would  destroy  the  diversity 
of  citizenship)  does  not  affect  the  right  to  maintain  a  bill  of 
revivor.^® 

§  1240.  BiU  of  Beviow. 

The  bill  of  review  is  also  an  ancillary  proceeding,  being  dependent 
on  the  original  suit  in  which  the  decree  to  be  reviewed  was  ren- 
dered.^^  It  is  not  an  original  suit  in  any  proper  sense,  and  may 
be  maintained  against  a  party  to  the  original  suit  though  the  latter 
would  not  be  subject  to  be  sued  in  an  original  proceeding.*® 

§  1241.  Suit  to  Prevent  Fraudulent  TTse  of  Decree. 

A  court  rendering  a  judgment  or  decree  has  control  over  it.  This 
autliority  extends  to  regulating  or  enforcing  the  judgment,  applying 
its  proceeds,  or  restraining  the  enforcement  of.  it,  and  also  to  seeing 
that  satisfaction  is  entered  when  the  same  has  been  made.  Further- 
more, any  step  can  be  taken,  either  iTt  the  instance  of  a  party  to  the 
record  or  at  the  instance  of  any  other  party  showing  a  sufficient  inter- 
est in  the  judgment,  to  prevent  a  fraudulent  use  of  it.**  One  who  is 
not  actually  before  the  court  in  an  action  at  law,  but  who  is  so  far 
interested  in  the  suit  as  to  be  bound  by  the  judgment,  may  maintain 
a  bill  to  enjoin  the  judgment  for  fraud  and  collusion.*^ 

(1893)  58  Fed.  404.    See  Henry  v.  Trav-  S7  Qglesby  v.  Attrill    (1881)    12  Fed. 

elers'  Ins.  Ck).  (1891)  45  Fed.  299,  302.  227. 

85 Rosa  r.  City  of  Ft.  Wayne  (1894)  "Bush  v.  U.  S.  (1882)   13  Fed.  625. 

«3  Fed.  466,  11  C.  C.  A.  288,  reversing  >»  Thompsoni?.  McReynolds  (1887)  29 

(1893)  58  Fed.  404.  Fed.  657.     Compare  O'Brien  County  t, 

"  Whyte  r.  Gibbes    (1857)    20  How.  Brown  (1871)  1  Dill.  588,  Fed.  Cas.  No. 

541,  15  L.  ed.  1016;  Clarke  r.  Mathewson  10,399;     Williams     r.     Byrne      (1846) 

(1838)  12  Pet.  164,  9  L.  ed.  1041,  revera-  Herapst.  472,  Fed.  Cas.  No.  17,718. 

ing   (1835)  2  Sumn.  262.  Fed.  Cas.  No.  soj^fcDonald   r,   Seligman    (1897)    81 

2,857;    Hatfield    r.    Bushnell    (1849)    1  Fed.  753, 
BlatcM.  393,  Fed.  Cas.  No.  6,211;  Hone 
r,  Dillon  (1886)  29  Fed.  465, 
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§  1242.  Ancillary  Suit  Based  on  Final  Decree— Besenration  in  Decree. 

The  fact  that  the  main  litigation  is  ended  does  not  prevent  the 
court  from  entertaining  an  ancillary  suit.  As  long  as  the  judgment 
or  decree  is  alive  on  the  records,  the  court  that  rendered  the  same  has 
control  over  it,  and  that  court  also  has  a  right  to  control  persons  who 
may  seek  either  to  enforce  or  to  disturb  it.  Any  express  reservation 
in  a  decree  whereby  the  court  retains  special  jurisdiction  of  the 
cause  for  any  purpose  is  to  be  considered  on  the  question  as  to  what 
subsequent  proceedings  may  properly  be  considered  ancillary  to  the 
original  suit^* 

§  1243.  Suit  to  Construe  or  Carry  Decree  into  Effect. 

A  bill  in  equity  filed  by  one  of  the  parties  to  a  former  suit  to  obtain 
a  judicial  construction  of  decrees  and  orders,  entered  In  such  prior 
suit,  is  in  legal  effect  but  a  continuation«of  the  former,  and  it  is  there- 
fore maintainable  as  an  ancillary  bill.^'  Tho  same  is  true  of  a  suit 
brought  to  carry  a  decree  into  effect.®' 

§  1244.  Suits  by  and  against  Beceiver. 

Any  suit  brought  by  a  receiver  on  the  authority  of  the  court  of 
appointment,  and  in  that  court,  in  the  course  of  winding  up  a  corpo- 
ration, whether  for  the  collection  of  its  assets  or  for  the  defense  of  its 
property  rights,  must  be  regarded  as  ancillary  to  the  main  suit  and  as 
cognizable  in  the  circuit  court  regardless  either  of  the  citizenship  of 
the  parties  or  of  the  amount  in  controversy.®*     A  petition  by  a 

SI  Central  Trust  Co.  v,  Wabash  etc.  pendent  suit.     But  if  a  suit  is  filed  in 

R.  Co.  (I sot)  46  Fed.  156.  a  federal  court  to  impeach  a  decree  or 

In  this  eonnection  a  distinctiofn  should  to  enjoin  a  judgment  procured  in  that 

be  drawn  between  the  ancillary  suit  that  court,  then  the  second  suit  is^  or  may  ai- 

a  federal  court  has  power  to  entertain  ways  be  considered  to  be,  ancillary  to 

in  connection  with  the  enforcement  of  the   first.     Williams  v.   Byrne    (1840) 

judgments  and  decrees  rendered  in  that  Hempst.  472,  Fed.  Cas.  No.  17,718;  Dun< 

court  and  those  original  and  independ-  lap  v.  Stetson  (1827)  4  Mason,  349,  Fed. 

ent  suits  that  can  be  entertained  upon  Cas.  No.  4,164;  McDonald  v,  Seligman 

a  judgment  or  decree  rendered  in  any  (1807)   81  Fed.  753. 
court.    In  the  first  class  of  cases  the       3  2  Minnesota    Co.    o.    St.    Paul    Co. 

citizenship  of  the  parties,  or  other  juris-  (1864)  2  Wall.  609,  17  Ia  ed.  886. 
dictional  fact,  is  immaterial  because  of       >  a  Root  v.  Wool  worth    (1893)   150  U. 

the  aneillary  character  of  the  proceed-  S.  401,  37  L.  ed.  1123,  14  Sup.  Ct.  136. 
ing.     But  in  the  other  class  of  cases,       » 4  White  17.  Ewing   (1895)    159  U.  S. 

the  jurisdictional  fact  must  appear  be-  36,  15  Sup.  Ct.  1018,  40  L.  ed.  67;  Porter 

cause  the  proceeding  is  an  original  suit.  v.  Sabin   (1893)   149  U.  S.  473,  479,  STT 

Putnam  v.  New  Albany   (1869)   4  Biss.  L.    ed.    815,   818;    Lanning  r.    Osborne 

365,  Fed.  Cas.  No.  11,481.  (1897)  79  Fed.  657;  Connor  I7.  Alligator 

A  bill  in  a  federal  court  to  impeach  Lumber  Co.  (1899)  98  Fed.  156:  Gmnby 

or  enjoin  a  judgment  or  decree  obtained  r.  Armstrong  (C.  O.  A.;  1904)  60  C.  C. 

in  a  state  court  is  an  original  and  inde-  A.  627,  133  Fed.  417. 
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receiver  asking  the  aid  of  the  court  to  enable  him  to  collect  the  assets 
of  the  insolvent  corporation  of  which  he  is  receiver^  is  an  ancillary 
proceeding.^*^ 

Ancillary  Proceeding  Where  Property  in  Custodia  Legia. 

§  ISMS.  Intervention  Proceedings  in  General. 

Intervention  proceedings  of  whatever  character  are  considered 
ancillary  to  the  main  cause;  and  the  residence  of  the  intervening 
party  or  the  amount  of  his  claim  is  immaterial^  so  far  as  the  power  of 
the  court  to  entertain  the  intervention  is  concerned.  Proceedings 
under  an  intervention  in  a  railroad  receivership^  though  separable 
for  certain  purposes,  are  yet  subordinate  to  the  main  proceedings  for 
all  jurisdictional  purposes.^* 

g  1246.  Asserting  Bight  to  Property  or  Fund  in  Oonrt. 

One  of  the  most  frequent  occasions  for  the  institution  of  ancil- 
lary proceedings  is  that  which  arises  when  a  court  acquires  juris- 
diction over  property  or  is  called  upon  to  administer  a  fund  that  has 
in  any  way  come  into  its  custody.  The  rule  is  that  this  court  alone 
has  the  authority  to  determine  the  conflicting  rights  of  different  par- 
ties to  such  property  or  fund ;  and  if  a  stranger  to  the  suit  wishes  to 
assert  a  right  or  claim  to  the  same,  it  is  permissible  for  him  to  insti- 
tute an  ancillary  proceeding  in  the  same  cause,  by  dependent  bill  *'' 
or  petition  pro  interesse  suo.  This  is  indeed  the  only  proper  mode 
whereby  those  who  are  not  technical  parties  to  the  suit  may  assert 
their  interests.  The  occasion  for  bringing  such  proceedings  arises 
with  great  frequency  in  foreclosure  cases,  especially  in  railroad  fore- 
closures. The  proceeding  by  dependent  l)ill  and  that  by  petition  pro 
interesse  suo  are  based  upon  the  same  principle,  and  the  first  is  in  fact 
only  a  more  formal  and  extended  method  of  accomplishing  the  same 
end  that  may  be  achieved  by  the  latter.  The  following  discussion  is 
concerned  chiefly  with  the  formal  proceeding  by  dependent  bill,  and 
the  subject  of  the  petition  pro  interesse  suo  will  be  more  particularly 
dealt  with  later.^* 

tsPeek  V.  Elllctt  (C.  C.  A.;  1897)  88  S7  Blake  v.   Pine  Mountain   Iron   & 

L.R.A.  616,  24  C.  C.  A.  425,  79  Fed.  10.  Coal  Co.  (C.  C.  A.;  1896)  76  Fed.  624, 

s<  Rouse  V,  Letcher  (1895)   156  U.  S.  22  G.  C.  A.  430;  Southern  Land-Improve- 

47,  39  L.  ed.  341;  Siouz  City  etc.  Co.  v.  ment   Co.   v,   Herri  wether    (C.   C.   A.; 

Trust  Co.  (1897)  27  C.  C.  A.  73,  82  Fed.  1896)  76  Fed.  624,  22  C.  C.  A.  430;  Cen- 

124;    Clarke   v.    Eureka    County   Bank  tral    Trust   Co.   t?.    Carter    (C.    C.   A.; 

(1902)  116  Fed.  534;  Osborne  v.  Barge  1896)  78  Fed.  225,  24  C.  0.  A.  73. 

(1887)  80  Fed.  805;  Henderson  v.  Qoode  ><  See,  post,  §§  1364-1370, 
(1892)  49  Fed.  887. 
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§  1247.  Baiis  of  This  Proceeding. 

The  right  to  entertain  an  ancillary  suit  to  determine  rights  to  a 
fund  or  property  already  in  the  hands  and  imdtT  the  control  of  the 
court  is  deducible  from  the  principle  that  when  one  court  has 
acquired  jurisdiction  over  property,  or  as  is  usually  said,  over  a  res, 
such  jurisdiction  is  exclusive  and,  pendente  lite,  disables  other  courts 
from  meddling  with  that  property.  Of  n(»ccs8ity  and  to  prevent 
injustice,  the  court  having  principal  jurisdiction  is  driven  to  enter- 
tain any  petition,  suit,  or  proceeding  that  may  be  necessary  to  enable 
the  court  to  adjudicate,  determine,  and  enforce  the  rights  of  any  per- 
sons whomsoever  in  the  particular  property  over  which  the  court 
claims  and  exercises  its  exclusive  jurisdiction.'^ 

1.  Merritt  v,  American  Steel-Barge  Co.  (C.  C.  A.;  1897)  24  C.  C.  A.  530,  79 
Fed.  228:  Thayer,  Circuit  Judge,  stated  the  doctrine  of  the  exclusiveneas  of  the 
jurisdiction  of  the  federal  court  which  first  acquires  jurisdiction  as  foHows: 
**  When  a  court,  in  the  process  of  a  suit  properly  pending  before  it,  takes  posses- 
sion of  property,  either  under  a  writ  of  replevin  or  attachment,  or  by  other  mesne 
or  final  process,  or  by  the  appointment  of  a  receiver  or  assignee,  its  jurisdiction 
over  the  property  for  the  time  being  becomes  exclusive,  and  no  other  court  can 
lawfully  interfere  with  the  possession  so  acquired.  While  property  is  so  held  it 
cannot  be  sold  under  the  judgment,  sentence,  or  decree  of  any  other  tribunal. 
Moreover,  so  long  as  the  property  remains  in  cusiodia  legia,  no  other  court,  unless 
by  special  leave  of  the  court  whicn  first  acquired  jurisdiction,  can  lawfully  pro- 
ceed with  the  trial  and  determination  of  a  suit  the  object  of  which  is  to  estab. 
lish  a  lien  against  the  property,  or  to  subject  the  specific  property  to  the  pay- 
ment of  debts,  or  which  may  result  in  creating  conflicting  rights  or  titles  thereto. 
The  possession  of  the  res  vests  the  court  which  has  first  acquired  jurisdiction 
with  the  power  to  hear  and  determine  all  controversies  relating  thereto,  and  for 
the  time  being  disables  other  courts  of  co-ordinate  jurisdiction  from  exercising 
a  like  power.  This  rule  is  essential  to  the  orderly  administration  of  justice,  and 
to  prevent  unseemly  conflicts  l)etween  courts  whose  jurisdiction  embraces  the  sama 
subjects  and  persons.  .  .  .  The  doctrine  in  question  is  not  limited  in  its  applica- 
tion to  cases  where  property  has  actually  been  seized  under  judicial  process 
before  a  second  suit  is  instituted  in  another  court,  but  it  applies  as  well  where 
suits  are  brought  to  enforce  liens  against  speciflc  property,  to  marshal  assets, 
administer  trusts,  or  liquidate  insolvent  estates,  and  in  all  other  suits  of  a 
similar  nature,  where,  in  the  process  of  the  litigation,  the  court  may  be  compelled 
to  assume  the  possession  and  control  of  the  speciflc  personal  or  real  property. 
In  cases  of  the  latter  kind,  the  rule  is  that  the  tribunal  which  first  acquires 
jurisdiction  of  the  cause  by  the  issuance  and  service  of  process  is  entitled  to 
retain  it  to  the  end,  without  interference  or  hindrance  on  the  part  of  any  other 
court.  And  this  rule,  in  its  application  to  federal  and  state  courts,  being  the 
outgrowth  of  necessity,  is  '  a  principle  of  right  and  of  law,'  which  leaves  nothing 

••  Park  V,  New  York  etc,  R.  Co.  ( 1896)  70  Fed.  641, 


§  1247]  ANCILLARY  SUIT.  753 

to  the  discretion  of  a  court,  and  may  not  be  varied  to  suit  the  convenience 
of  litigants." 

2.  Compton  v.  j€9up  (C.  G.  A.;  1895)  15  C.  C.  A.  397,  68  Fed.  263:  In  this 
case  Taft,  Circuit  Judge,  gives  a  fine  exposition  of  the  ground,  nature,  and  pur 
pose  of  the  exercise  of  ancillary  jurisdiction  for  the  purpose  of  determining 
rights  to  the  fund  or  property  involved  in  a  suit.  The  facts  in  this  case  were  of 
the  following  nature.  A  railroad  was  subject  to  first  and  second  mortgages. 
Proceedings  were  instituted  in  a  federal  court  to  foreclose  the  second  mortgage. 
In  this  suit  a  receiver  was  appointed  and  a  sale  made.  The  purchasers  at  this 
sale  were  not  given  immediate  possession,  but  for  some  reason  the  court  retained 
the  property  in  the  hands  of  its  receiver.  At  this  stage  a  second  suit  was 
brought  in  the  same  circuit  court  to  foreclose  the  first  mortgage.  Considered  as 
an  independent  suit,  the  requisite  diversity  of  citizenship  did  not  exist  to  sup- 
port jurisdiction.  It  was  held,  however,  that  the  second  suit  was  ancillary  to  the 
first  and  could  properly  be  entertained.  Inasmuch  as  the  court  in  question  had 
actual  possession  of  the  road  under  the  prior  proceedings,  no  other  court  could 
have  taken  possession  in  order  to  sell  the  road  under  the  first  mortgage.  Granting 
that  another  court  could  have  decreed  a  foreclosure,  it  could  not  have  delivered 
possession  or  have  given  an  unclouded  title  to  the  purchaser.  Consequently  the 
holders  of  the  first  mortgage  were  in  a  measure  bound  to  come  to  the  court  having 
possession  of  the  road  in  order  to  get  adequate  relief  at  once.  Said  the  court: 
"It  frequently  happens  that  under  the  process  of  the  federal  courts,  exercising 
the  original  and  lawful  jurisdiction  conferred  expressly  by  the  federal  constitu* 
tion  and  statutes,  possession  is  taken  and  control  exercised  over  property  in  which 
[jersons  not  indispensable  parties  to  the  suit  have  an  interest,  by  lien,  mort- 
gage, and  in  other  ways.  In  such  cases  there  often  is  no  diversity  of  citizenship 
between  such  persons  and  the  plaintiff  or  defendant  to  the  suit  which  would 
warrant  the  federal  court  in  hearing  an  independent  suit  between  them.  But 
it  may  be  essential,  to  preserve  intact  their  rights  in  the  property,  that  such  third 
persons  should  be  permitted  at  once  to  have  specific  relief  which  can  only  be 
granted  by  a  court  having  possession  and  control  of  the  property.  ...  No  court 
but  the  federal  court  can  exercise  possession  and  control  over  the  property  in  its 
custody.  Of  necessity,  therefore,  the  federal  courts  exercise  an  ancillary  jurisdic- 
tion in  such  cases;  and  third  persons  are  permitted  to  come  into  the  federal 
court,  and  set  up  their  interest  in  the  property,  and  secure  the  same  full  and 
adequate  protection  and  relief  to  which  they  would  be  entitled  in  any  court  of 
eompetent  jurisdiction,  were  the  property  not  impounded  in  the  federal  court." 

3.  Central  Trust  Co.  v.  Bridges  (C.  C.  A.;  1893)  6  C.  C.  A.  539,  57  Fed.  753: 
A  bill  was  filed  to  foreclose  a  mortgage  on  a  railroad  property.  Persons  having 
liens  on  the  same  property  under  a  state  law  thereupon  filed  a  bill  praying  for  a 
sale  and  payment  of  their  liens  and  also  seeking  to  restrain  the  prosecution  of 
the  foreclosure  suit.  It  was  held  that  the  suit  of  the  lien  holders  was  ancillary 
to  the  foreclosure  suit.  The  -taking  of  the  property  into  the  possession  of  the  fed- 
eral court  in  the  foreclosure  suit  would  inevitably  terminate  the  right  of  the  lien 
holders  to  enforce  their  liens  in  the  state  court  and  consequently  they  had  a 
right  to  appeal  to  the  federal  court  in  their  ancillary  suit  without  regard  to 
citizenship.  40 

40  See  also  Central  Trust  Co.  v.  Condon   (1895)   67  Fed.  84,  14  C.  C.  C.  314. 
Eq.  Prac.  Vol.  n.--48. 
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§  1248.  Ancillary  Proceedings  against  Stranger  to  Kain  litigation. 

Ancillary  proceedings  are  not  limited  to  proceedings  instituted 
by  those  who  may  actually  desire  to  come  in  and  have  their  rights 
determined  in  the  principal  suit.  A  stranger  to  the  record  vrho  has 
any  interest  that  ought  to  be  determined  in  justice  to  those  parties 
actually  before  the  court  may  l>c  brought  in  withont  his  consent 
and  by  compulsory  process.  The  test  of  the  right  to  maintain  ancil- 
lary proceedings  is  not  to  be  found  wholly  in  the  attitude  and  desire 
of  the  outsider  but  in  the  actual  condition  of  the  litigation  before  the 
court.  In  the  case  cited  below  the  circuit  court  was  occupied  with 
proceedings  for  the  reorganization  of  an  extensive  railroad  system.  A 
party  whose  particular  rights  had  been  adjudicated  in  a  state  court, 
and  who  was  content  to  rest  his  rights  on  the  decree  obtained  in  the 
state  court  without  any  intermeddling  with  the  litigation  in  the 
federal  court,  was  nevertheless  brought  into  that  litigation  by  compul- 
sory process  at  the  instance  of  parties  thereto,  and  his  rights  under 
the  decree  of  the  state  court  were  determined  and  given  effect.** 

§  1249.  Suit  to  Assert  Title  to  Property  Seized  nnder  Legal  Process. 

The  following  cases  illustrate  the  power  of  a  court  to  entertain  an 
ancillary  suit  based  on  a  claim  of  title  arising  out  of  a  seizure,  under 
legal  process,  of  the  property  over  which  the  court  has  acquired,  or 
acquires,  jurisdiction* 

1.  Freeman  v.  Howe  (1860)  24  How.  450,  16  L.  ed.  749:  A  sheriff,  tmdef 
replevin  proceedings  in  a  state  court,  seized  railroad  cars  that  had  been  attached 
by  a  United  States  marshal  in  foreclosure  proceedings  in  the  federal  court. 
The  act  of  the  sheriff  was  held  to  be  void.  In  regard  to  the  mode  of  questioning 
such  act  of  the  sheriff  it  was  indicated  that  the  proper  remedy  was  by  an  equit- 
able  proceeding  in  the  federal  court  having  possession  of  the  property  under  tho 
earlier  suit.  Such  a  proceeding,  it  was  said,  "  is  not  an  original  suit  but  ancillary 
and  dependent,  supplementary  merely  to  tlie  original  suit,  out  of  which  it  had 
arisen,  and  is  maintained  without  reference  to  the  citizenship  or  residence  of  the 
parties."  4  « 

2.  KHppendorf  v.  Hyde  (1884)  110  U.  S.  270,  28  L.  ed.  146,  4  Sup.  Ct.  27: 
A  marshal,  on  mesne  process  issuing  out  of  the  federal  court,  attached  property, 
as  the  property  of  the  defendant,  in  the  possession  of  another,  who  claimed  to 
own  it.  It  was  held  that  this  other,  although  a  citizen  of  the  same  state  as  the 
defendant,  might  seek  redress  in  the   federal   court,  either  by  a  petition  pro 

41  Compton  V.  Jesup  (C.  C.  A.;  1895)  42  Covell  t\  Heyman  (1884)  111  U  S 

15  C.  C.  A.  397,  68  Fed.  263,  284.     See  176,  28  L.  ed.  390,  4  Sup.  Ct  366.     Com- 

Compton  V.  Jesup   (1897)    167  U.  S.  1,  pare  Buck  v.   Colbath    (1865)    3  Wall 

42  L.  ed.  55.  345,  18  L.  ed.  261. 
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intereste  «tio,  or  by  ancUlairy  bill,  or  by  summary  motion,  aeoording  to  circmn- 
atanoes. 

3.  Oumhel  v,  Pitkin  (1888)  124  U.  S.  132,  31  L.  ed.  374,  8  Sup.  Ct.  379:  A 
United  States  marshal,  acting  under  invalid  process  issued  from  a  federal  court, 
took  possession  of  property.  A  sheriff  sought  to  levy  on  the  property  by  virtue 
of  a  lawful  attachment  from  a  state  court,  and  left  it  with  the  marshal  as 
garnishee.  Subsequently  the  marshal  sold  the  property  under  a  valid  process 
coming  to  his  hands  after  the  sheriff's  attempt  at  garnishment.  It  was  held  that 
the  plaintiff  in  the  state  attachment  proceedings  might  intervene  in  the  federal 
court  and  be  awarded  the  priority  to  which  he  would  have  been  entitled  had  the 
sheriff  been  permitted  to  make  an  actual  levy  under  his  writ. 

4.  Memphis  8av.  Bank  v.  Houchens  {C.  C.  A.;  1902)  52  C.  G.  A.  176,  115  Fed. 
OG:  Under  a  bill  to  administer  a  trust  the  federal  court  had  acquired  jurisdiction 
of  the  cause  and  of  the  parties  and  had  appointed  a  receiver  to  take  charge  of  the 
trust  property,  which  comprised  certain  lands.  Before  he  got  actual  possession, 
attachments  from  a  state  court  were  levied  on  the  property.  It  was  held  that  the 
attachments  were  invalid  and  that  the  federal  court  had  ancillary  jurisdiction 
to  entertain  proceedings  against  the  parties  who  were  thus  interfering  with  prop- 
erty over  which  it  had  acqui^d  jurisdiction,  and  this  without  reference  to  their 
citizenship.  4t 

§  1250.  Ancillary  TnrisdictioiL  over  Property  Not  in  Actnal  CuBtody. 

How  far  the  principle  involved  in  the  exercise  of  ancillary  jurisdic- 
tion may  extend,  in  cases  of  this  kind^  beyond  the  situation  where  a 
claim  of  title  is  made,  or  a  lien  is  asserted  in  the  property  or  fund  in 
litigation,  is  not  precisely  determined.**  It  has  been  held  that  an 
ancillary  proceeding  properly  incident  to  the  granting  of  full  and 
complete  relief  in  the  principal  suit  can  sometimes  be  entertained 
tliough  the  court  may  not  have  acquired  actual  or  constructive  pos- 
session of  the  fund  in  controversy.  It  is  sufficient  if  the  court  has 
before  it  all  the  parties  who  have  a  proprietary  interest  in  tlie  fund 
and  also  has  authority  to  control  the  disbursement  of  the  same.  These 
conditions  being  fulfilled,  the  fund  itself  becomes  subject  to  the  orders 
of  the  court,  though  not  in  the  possession  of  the  court.*^ 

§  1261.  When  Snit  Hot  Kaintainable  as  Ancillary  Proceeding. 

In  truth,  it  appears  that  ancillary  suits  fall,  in  the  main,  into  two 
different  classes  of  cases.  (1)  The  first  is  that  in  which  the  ancillary 
proceeding  is  plainly  a  mere  dependency  or  continuation  of  the  main 
suit,  as  in  bills  to  enjoin  suits  at  law,  cross  bills,  supplemental  bills, 

4«  Davis  V.  Martin  (C.  C,  A,;  1902)  ^5  Central  Trust  Co.  of  New  York  », 
113  Fed.  6,  61  C.  C.  A.  27.  Benedict  (C.  C.  A.;  1897)  78  Fed.  198, 

44  See  Blake  v.  Pine  Mountain  etc.   24  C.  C.  A.  56. 
Co.   (C.  C.  A.;  1896)   22  C.  C.  A.  430, 
76  Fed.  624,  636. 
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bills  to  execute  decrees^  and  bills  of  review.  In  this  class  of  cases  the 
ancillary  proceeding  is  brought  by  one  who  is  a  party  to  the  principal 
suit  or  by  some  one  in  privity  with  such  a  party.  The  jurisdiction  in 
this  class  of  ancillary  proceedings  rests  upon  the  principle  that  the 
court,  having  once  acquired  jurisdiction  of  the  parties  and  subject- 
matter,  necessarily  has  the  power  to  determine  all  related  and  subordi- 
nate matters  connected  with  that  controversy.  (2)  The  second  class 
of  cases  is  that  which  has  to  do  with  situations  where  a  stranger  to  the 
suit  wishes  to  come  into  the  suit  in  order  to  assert  a  lien,  claim,  right, 
or  title  to  the  property  or  fund  that  is  the  subject  of  the  suit  Juris- 
diction here  flows  from  the  fact  that  the  court  has  that  property  or 
fund  in  its  exclusive  control.  If  a  situation  is  not  such  as  to  bring  tiie 
case  within  one  or  the  other  of  these  classes,  the  proceeding  cannot  be 
sustained  as  an  ancillary  proceeding,  but  the  party  must  resort  to  an 
original  bill.** 

1.  Raphael  v,  Trask  (1904)  194  U.  S.  272,  48  L.  ed.  973,  affirming  (1902)  118 
Fed.  777 :  The  plaintiff  had  filed  a  bill  to  foreclose  a  second  mortgage  on  a  rail- 
road in  Utah.  A  purported  ancillary  bill  was  filed  in  a  federal  court  of  New 
York,  by  which  the  plaintiff  sought  to  restrain  Spencer  Trask  k  Co.  from  selling 
shares  of  the  original  stock  of  the  railroad  that  was  being  foreclosed  in  the  other 
suit.  It  was  held  that  this  suit  could  not  be  maintained  as  an  ancillary  suit. 
The  reader  should  refer  to  the  facts  of  this  case  for  an  instance  where  there  was 
held  to  be  no  fund  or  property  involved  such  as  to  supply  the  ground  of  ancillary 
jurisdiction. 

2.  StUlman  v,  Comhe  (1905)  197  U.  S.  436,  49  L.  ed.  822:  In  a  suit  in  a  federal 
court  to  establish  the  title  to  land,  the  parties  representing  the  conflicting  inter- 
ests made  an  agreement  whereby  judgment  shpuld  be  given  in  favor  of  two^of  the 
litigants  who  were  thereafter  to  hold  the  title,  or  the  proceeds  of  the  land  (the 
same  having  been  converted  into  money  by  sale  to  the  government),  subject  to  a 
future  arbitration  whereby  the  respective  interests  of  all  were  to  be  determined. 
Judgment  was  rendered  accordingly,  and  presently  the  money  representing  the 
land  came  into  the  hands  of  those  parties.  But  the  arbitration  miscarried.  A 
bill  was  then  filed  in  the  federal  court  to  compel  a  distribution  of  the  fund. 
There  waA  no  ground  of  jurisdiction  whereby  this  latter  suit  could  be  maintained 
except  on  the  theory  that  it  was  ancillary  to  the  previous  suit.  The  supreme  court 
held  that  the  suit  was  an  original  and  independent  suit,  and  accordingly  dismissed 
the  bill.  The  fund  sought  to  be  distributed  was  not  a  fund  in  court  so  as  to  give 
ancillary  jurisdiction  in  respect  to  its  distribution;  nor  was  the  suit  directed  to 
tlie  carrying  out  of  the  judgment  in  the  previous  suit. 

§  1262.  Ancillary  Bill  Not  Maintainable  on  New  Oanse. 

A  suit  cannot  be  maintained  as  an  ancillary  proceeding,  if  it  calls 
for  the  investigation  of  a  new  case,  arising  upon  new  facts,  an3  new 

*•  An  ancillary  proceeding  based  on  a   non-existent.    Montgomery    v.    McDer- 
lien  created  by  a  judgment  cannot   be   mott  (1900)  99  Fed.  602, 
sustained  where  the  lien  is  found  to  be 


§  1258]  ANCILLARY  SUIT.  ^57 

parties  are  made.  Here  the  remedy  must  be  by  simple  original  bill ; 
and  the  jurisdiction  of  the  cause  must  exist  independent  of  the  juris- 
diction in  the  former  or  principal  cause.^^ 

Christmas  ▼.  Russell  (1871)  U  WalL  69,  20  L.  ed.  762:  Proceedings  were 
pending  in  a  federal  court  whereby  certain  plaintiiTs  sought  to  recover  on  notes 
and  to  foreclose  a  mortgage.  A  third  person  filed  a  bill  in  the  same  court  claiming 
that  he  was  entitled  in  equity  to  the  fruits  of  that  litigation  because  of  claims 
held  by  him  against  the"  party  from  whom  the  plaintiffs  got  the  notes.  It  was  held 
that  the  suit  could  not  be  maintained  as  an  ancillary  suit  because  the  case  made 
was  alien  to  the  matters  involved  in  the  original  proceeding.  It  was  neither  an 
ancillary  nor  a  supplemental  proceeding,  but  was  essentially  original.  The  proper 
course  for  this  plaintiff  to  pursue  was  to  establish  his  claim  in  the  state  courts 
and  meanwhile  if  any  fund  came  into  the  federal  court  in  the  other  litigation, 
application  could  have  been  made  to  this  court  to  hold  the  proceeds  until  the 
right  to  them  should  be  settled. 

Anglo-Florida  Phosphate  Co.  v.  McKihben  (1894)  66  Fed.  629,  13  C.  C.  A.  36: 
An  original  bill  was  filed  to  establish  plaintiff's  right  as  partner  to  one  half  of  the 
assets  of  a  firm  of  which  he  insisted  he  was  a  member.  A  decree  was  entered  in 
his  favor.  Subsequently  the  plaintiff  filed  a  purported  supplemental  bill  against 
one  to  whom  land  of  the  firm  had  been  conveyed  by  the  partnership  prior  to  the 
filing  of  the  first  bill,  seeking  to  assert  plaintiff's  right  to  a  share  in  that  land. 
The  bill  alleged  that  the  defendant  vendee  had  notice  of  plaintiff's  rights.  It  was 
held  that  this  second  bill  could  not  be  maintained  as  an  ancillary  bill.  New 
parties  were  brought  in  as  defendants  and  new  matters  were  alleged  as  a  basis 
for  relief  against  them. 

§  1253.  ITo  Ancillary  Suit  Where  Prior  litigration  Finally  Closed. 

A  suit  will  not  be  entertained  as  an  ancillary  suit  where  the  prior 
litigation  is  so  far  closed  that  the  court  no  longer  has  control  of  the 
property  that  was  the  basis  of  its  former  decree,  especially  if  the 
parties  to  that  decree  are  not  made  parties  to  the  second  suit;  and 
the  mere  fact  that  a  bill  seeks  to  impeach  a  former  decree  is  not  con- 
clusive that  the  suit  is  an  ancillary  proceeding. 

Ralston  v.  Sharon  (1892)  61  Fed.  702:  A  bill  was  filed  to  set  aside  for  fraud 
a  decree  in  a  former  suit.  The  decree  was  concerned  with  the  settlement  of  mat- 
ters pertaining  to  the  estate  of  a  deceased  person.  It  was  held  that  the  second 
suit  was  not  ancillary  to  the  suit  in  which  the  decree  was  entered  but  w^as  in 
every  respect  an  original  suit.  The  parties  against  whom  this  second  suit  was 
brought  had  not  been  parties  to  the  former  suit  and  the  property  which  was  the 
basis  of  the  contest  was  no  longer  subject  to  the  order  of  the  court. 

♦'Dunn  V,  Clarke  (1834)   8  Pet.  1,  8  33  Fed.  689;  Montgomery  r.  McDennott 

L.  ed.  845;   Seligman  p.  City  of  Santa  (C.  C.  A.:  1900)   103  Fed.  801,  43  C.  C. 

Rosa  (1897)  81  Fed.  524;  Omaha  Horse  A.  348;  Shainwald  v.  Davids  (1895)   69 

Ry.  Co.  V,  Cable  Tramway  Co.   (1888)  Fed.  687. 
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§  1254.  Pleading  and  Practice  in  Ancillary  Svit, 

As  regards  the  pleading  and  practice  in  ancillary  suits  it  is  to  be 
observed  that  the  mere  fact  that  one  suit  is  dependent  on  another 
does  not  iii  any  respect  dispense  with  the  ordinary  rules  of  pleading 
and  practice  as  to  the  parties  necessary  and  proper  to  such  cause  of 
action,  or  as  to  the  forms  of  pleading  and  procedure.  Though  the  res 
acquired  by  the  court  under  the  original  bill  gives  ancillary  juris- 
diction to  entertain  a  dependent  bill,  the  parties  to  the  original 
bill  are  not  thereby  made  parties  to  the  dependent  bill.  Nor  have 
the  parties  to  the  original  bill  any  more  right  to  intervene  in  the 
ancillary  suit  than  if  the  court  were  exercising  an  independent  juris- 
diction, In  oth^r  words  tjie  relation  between  the  two  suits  as  prin- 
cipal and  auxiliary  is  confined  to  the  point  of  jurisdictioR  only, '  Ilav- 
ing  gotten  jurisdiction  in  the  dependent  suit  by  reason  of  the  posses- 
sion of  the  res  acquired  in  the  principal  suit,  the  court  proceeds  in  the 
second  suit  without  further  regard  to  the  original  suit,  or  regarding  it 
only  as  any  other  independent  suit  would  be  regarded.**  These  obser- 
vations apply  more  particularly  to  ancillary  proceedings  in  railroad 
foreclosures.  Situations  may  well  arise,  of  course,  where  the  ancil- 
lary  suit  coalesces  with  and  becomes  a  part  of  the  proceedings  in  the 
main  cause,  as  in  the  case  of  the  ancillary  proceeding  by  cross  bill. 
The  relation  of  the  two  proceedings  must  evidently  be  determined  on 
the  facts  of  such  case. 

§  1266.  When  Dismissal  of  Principal  Suit  Dismisses  Ancillary  Suit 

Where  jurisdiction  in  an  ancillary  proceeding  can  only  be  main- 
tained because  of  the  ancillary  character  of  the  proceeding,  the  dis- 
missal of  the  principal  suit  on  the  ground  of  a  want  of  jurisdiction 
cuts  down  the  ground  of  the  suit,  and  consequently  the  ancillary  suit 
must  be  dismissed  also.  "  By  the  termination  of  the  original  suit  the 
dependent  controversy  necessarily  '^  lis."  *®  The  dismissal  of  the 
principal  suit  necessarily  calls  for  the  dismissal  of  the  ancillary 
suit*^° 

4  8ContinentalTnist  Co.  v.  Toledoetc.  Ry.  Co.   (1896)   16  Sup.  Ct.  637,  161  V. 

R.  Co.  (1897)  82  Fed.  642.  8.  115,  40  L.  ed.  638,  that  the  supreme 

4  9  Kropier  V.  Everett  Imp.  Co.  (1901)  oourt  has  no*  juriadiction  of  an  appeal 

110  Fed.  22.  in  the  ancillary  suit  when   it  has  no 

60  Cabaniss  v.  Reco  Min.  Co.   (C.  C.  jurisdiction  of  an  appeal  in  the  princi- 

A.;  1902)  116  Fed.  318,  64  C.  C.  A.  190,  pal  suit. 

It  was  held  in  Carey  v.  Houston  etc 
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In  Oeneral. 

§  1256.  Purpose  of  Interlocntory  Procedure. 

In  the  orderly  progress  of  a  suit  in  equity  from  its  first  inception 
till  the  final  decree  is  entered,  occasions  arise  for  the  taking  or  pro- 
curing of  innumerable  steps,  orders,  and  other  incidental  proceed- 
ings ;  the  variety  of  conditions  under  which  suits  in  equity  arise  and 
are  conducted  are  so  various  and  the  requirements  of  procedure  in 
different  causes  are  so  diverse,  that,  taken  all  in  all,  the  range  and 
diversity  of  the  preliminary  proceedings  in  different  sorts  of  cases 
are  very  great.  In  every  system  of  procedure  professing  to  provide 
for  the  orderly  administration  of  justice,  some  forms  of  proceeding 
must  be  established  to  bring  the  matters  in  controversy  before  the 
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tribunal  by  which  they  are  to  be  determined.  For  the  sake  of  the 
dispatch  of  business,  as  well  as  for  its  due  conduct  with  reference  to 
the  riglits  and  convenience  of  all  the  suitors,  many  regulations  must 
be  adopted  to  induce  certainty,  order,  accuracy,  and  uniformity  in 
these  proceedings.  The  one  purpose  and  object  of  these  regulations 
is  to  prepare  causes  for  the  final  hearing  on  the  merits.  All  the  pro- 
ceedings that  are  so  used  and  adopted  are  known  as  interlocutory 
proceedings.  In  the  history  of  the  development  of  the  vast  system 
of  equity  procedure,  many  of  the  steps  necessary  to  be  taken  and 
lines  to  be  pursued  in  order  to  perfect  causes  for  hearing,  have 
become,  by  uniform  custom  and  usage,  so  plainly  chalked  out  that  no 
doubt  can  be  entertained  as  to  their  necessity  and  propriety  in  every 
case ;  while  other  less  frequent  contingencies  must  be  dealt  with  as  the 
particular  circumstances  may  require. 

§  1267.  Power  of  Court  to  Order  Proceedings. 

The  first  principle  to  be  adverted  to,  in  opening  our  discussion  of 
the  large  subject  of  interlocutory  proceedings,  is  that  the  court  of 
equity  is  primarily  the  master  of  its  own  procedure.  From  this  the 
reader  is  not  to  infer  that  each  particular  court  is  entirely  free  arbi- 
trarily to  control  the  course  of  proceedings  in  every  case  and  to 
determine  the  several  steps  to  be  taken  therein.  On  the  contrary, 
every  court  of  equity  is  bound  by  the  uniform  usage  and  custom  of 
courts  of  equity;  and  they  are,  of  course,  bound  to  apply  such 
principles  of  procedure  as 'are  recognized  everywhere,  and  in  every 
system  of  law,  as  fundamental.  The  courts  of  equity  are  bound, 
furthermore,  by  the  rules  made  by  themselves  for  the  governance  of 
their  procedure :  and  it  may  be  said  of  these,  as  of  other  limitations  on 
their  power  to  control  their  procedure,  that  these  are,  for  the  most 
part,  shackles  forged  by  the  courts  of  equity  themselves.  From  its 
first  origin,  the  court  of  equity  has  taken  care  not  to  violate  funda- 
mental principles  of  procedure;  and  as  its  usage  and  customs  have 
ripened  into  precedents  and  written  rules,  these  have  become  merely 
the  ultimate  expression  of  the  vnll  of  the  court  of  equity  itself  in 
regard  to  its  own  procedure.  But,  it  will  be  noted,  the  usages  and 
custom  of  the  court  of  equity  and  the  rules  of  practice  adopted  by  it 
obviously  cannot  cover  all  the  ground,  nor  anticipate  all  the  contin- 
gencies that  may  call  for  interference  and  adjustment  in  matters  of 
practice.  As  regards  these  unforeseen  and  undefinable  emergencies, 
each  court  of  equity  must  be  left  with  considerable  latitude  of 
discretion.     Furthermore,  it  must  be  observed,  one  great  idea  and 
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principle  underlying  all  the  customs  and  rules  of  courts  of  equity  is 
this,  that  in  dealing  with  all  matters  of  practice  and  in  applying  all 
rules,  courts  of  equity  have  a  discretion  so  to  apply  them  and  so  to 
order  their  proceedings  as  to  effectuate  the  end  for  which  rules  of 
practice  were  devised,  namely,  to  bring  the  cause  properly  to  a  hear- 
ing. Even  the  most  casual  inspection  of  the  foundation  and  system 
of  the  equity  establishment  shows  that  this  court  is  a  living,  working 
organism,  and  not  a  lifeless  thing.  Its  function  is  to  administer 
justice,  and  to  this  end  the  court's  machinery  of  procedure  is  allowed 
to  have  a  large  degree  of  flexibility.  Upon  each  court  is  therefore 
imposed  the  duty  of  seeing  that  its  procedure  shall  in  each  case  sub- 
serve the  purpose  for  which  it  was  intended. 

§  1258.  Controlling  Anthority  <rf  Oiwrt  Xut  B«  Invokei  by  Parties. 

In  exerting  its  power  of  control  over  the  proceedings  in  causes 
pending  before  it,  the  court  of  equity  does  not  exercise  an  independ- 
ent supervision.  On  the  contrary,  the  parties  are  expected  themselves 
to  see  to  the  taking  of  all  proper  steps,  and  the  court  interferes  only 
as  it  is  moved  thereto  by  an  application  of  one  or  the  other  of  the 
parties.  The  plaintiff,  if  he  would  have  his  cause  to  prosper,  must 
push  it  along  with  diligence ;  and  if  a  contingency  arises  that  enables 
the  defendant  to  impede  or  thwart  the  cause,  it  behooves  him  to  take 
any  step  necessary  to  that  end.  The  solicitors  of  the  contending 
parties  are  thus  left  largely  to  their  own  devices  in  the  conduct  of  the 
proceedings.  Each  acts  along  the  line  that  his  discretion  suggeste, 
and  the  court  assumes  no  primary  responsibility  in  regard  to  seeing 
that  the  steps  taken  are  the  proper  ones.^  It  is,  of  course,  the  duty 
and  interest  of  each  solicitor  to  point  out  any  defects  in  the  proceed- 
ings of  his  adversary ;  and,  when  application  is  made  to  it,  the  court 
sits  as  a  sort  of  umpire  betweoi  the  two  contestants.  The  penalty 
of  irregularity  is  to  render  the  proceeding  defective,  and  perhaps  to 
vitiate  it  altogether. 

§  1S59.  Interlocutory  Procednit  of  Federal  Courts  of  Equity. 

Interlocutory  proceedings  in  the  federal  courts  are  conducted  on 
the  whole  in  as  simple  and  direct  a  manner  as  could  well  be,  con- 

1  The  feature  of  equity  procedure  here  conceptions  of  legal  procedure  enter- 
referred  to,  to  wit,  that  the  court  does  tainea  by  those  acquainted  with  our 
not  assunie  active  aupervision  over  the  system  of  law  that  the  matter  may 
various  steps  necessary  to  perfect  the  hardly  seem  to  call  for  any  notice  what- 
oi^oso  for  hearing)  fits  in  so  lolly  with  ever.    But»  as  Plntfessor  LangdeU  has 
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sidering  the  great  variety  of  conditions  to  be  dealt  with;  and  our 
system  of  procedure  gives  evidence  throughout  of  a  manifest  inten- 
tion, on  the  part  of  those  who  have  designed  it,  to  make  the  procedure 
of  the  equity  courts  as  swift  and  economical  as  is  compatible  with  the 
proper  administration  of  justice.  Certainly  the  procedure  in  our 
courts  of  equity  has  never  been  subject  to  the  grave  abuses  that 
afilicted  English  chancery. procedure  a  hundred  years  ago.  In  fact, 
the  practice  in  the  federal  courts  of  equity  did  not  assume  much 
importance  until  after  the  procedure  of  the  English  chancery  court 
had  been  radically  reformed ;  and  our  modem  practice,  being  based 
on  the  revised  English  procedure,  has  all  the  benefit  of  the  inno- 
vations made  in  the  English  rules  and  orders  promulgated  in  the 
decade  of  reform.  The  influence  of  this  factor,  operating  as  it  did  at 
the  very  time  when  the  basis  of  our  practice  was  being  laid,  told  with 
much  force  in  favor  of  certainty,  simplicity,  and  economy  of  pro- 
cedure, 

Judkial  Establishment  for  Interlocutory  Proceedings. 

§  1260.  Clrcnit  Courts  Always  Open  for  Interloontory  Proceedings. 

In  describing  the  establishment  and  prooedure  of  the  federal  courts 
in  regard  to  interlocutory  matters,  we  oannot  do  better,  perhaps,  than 
to  begin  with  the  statement,  contained  in  the  first  equity  rule,  that 
the  circuit  courts,  as  courts  of  equity,  are  always  open  for  the  purpose 
of  making  and  directing  all  interlocutory  motions,  orders,  rules,  and 
other  proceedings,  preparatory  to  the  hearing  of  all  causes  on  their 
merits.^  This  rule  has  more  particular  reference  to  those  inter- 
locutory proceedings  that  are  concerned  with  the  filing  of  pleadings 
and  the  issuance  and  return  of  process,  but  these  are  merely  instances 
of  the  general  principle. 

§  1261.  Steps  and  Proceedings  Taken  before  Clerk. 

There  are  two  organs  of  the  court  of  equity  through  which  the 
interlocutory  proceedings  necessary  to  the  proper  conduct  of  a  cause 
can  be  taken  or  effected.  One  of  these  organs  is  the  clerk,  acting  in 
his  character  as  a  ministerial  officer  of  the  court;  the  other  is  the 
judge,  acting  as  the  judicial  mouthpiece  of  the  court     Aa  would 

shown,  the   court   of  equity  has   here  and  has  adopted  instead  the  ideas  and 

departed  from  the  practice  of  the  eccle-  practice    of    the    common-law    courts, 

siastical   courts,   on   which   our   equity  Langdell,  Eq.  PI.  I  4S. 

system  of  procedure  is  so  largely  based,  2  Equity  Rule  1. 


^• 
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readily  be  supposed,  all  of  the  more  important  and  contested  matters 
are  reserved  for  the  consideration  of  the  judge,  or  court;  and  only 
minor  matters  al)out  which  little  or  no  judicial  discretion  is  to  be 
exercised  are  entrusted  to  the  clerk.  Yet,  even  subject  to  this  limi- 
tation, the  interlocutory  matters  to  be  attended  to  by  the  clerk  are 
quite  numerous.  The  steps  and  proceedings  taken  before  the  clerk 
jiiid  applications  grantable  by  him  are  usually  spoken  of  as  being  "  of 
course,"  by  which  term  the  idea  is  conveyed  that  such  steps  or  appli- 
cations  are  so  plainly  indicated  as  j  roper  that  the  party  interested 
has  an  unqualified  right  to  have  them  taken  or  granted.  A  motion  as 
of  course  is  one  which,  assuming  the  proceeding  to  be  regular,  is 
granted  without  any  consideration  of  merits  or  circumstances.  In 
granting  such  a  motion  the  clerk  has  only  to  be  satisfied  that  the 
proceeding  is  regular.^ 

The  judge  of  the  court  naturally  has  all  the  power  to  authorize 
and  allow  proceedings  grantable  by  the  clerk  that  this  ofl&cer  himself 
has,  for  the  greater  authority  vested  in  the  judge  as  the  chief  organ  of 
the  court  includes  the  lesser  authority  vested  in  his  subordinate ;  and 
it  is  to  be  observed  as  a  noteworthy  characteristic  of  the  modem  prac- 
tice, that  many  matters  are  now  brought  before  the  court,  or  judge, 
that  formerly  would  have  been  attended  to  by  the  clerk.'*  This  is 
entirely  convenient  and  proper  owing  to  the  greater  facility  and  little 
expense  now  connected  with  this  way  of  proceeding. 

It  results  that  the  clerk's  duties  are  largely  confined  to  matters  of 
the  simplest  routine.  The  reader  will  furthermore  bear  in  mind  that 
the  clerk  of  the  federal  court  of  equity  is  a  clerk  only ;  and  he  does 
not  and  cannot  perform  the  special  functions  of  a  master.  The 
nature  and  scope  of  the  interlocutory  proceedings  commonly  attended 
to  by  the  clerk  are  roughly  indicated  in  the  equity  rules  as  follows. 

• 

Equity  Rule  5:  All  motions  and  applications  in  the  clerk's  office  for  the 
issuing  of  mesne  process  and  final  process  to  enforce  and  execute  decrees;  for 
filing  billSy  answers,  pleas,  demurrers,  and  other  pleadings;  for  making  amend- 
ments to  bills  and  answers;  for  taking  bills  pro  oonfesso;  for  filing  exceptions; 
and  for  other  proceedings  in  the  clerk's  office  which  do  not,  by  the  rules  hereinafter 
prescribed,  require  any  allowance  or  order  of  the  court  or  of  any  judge  thereof, 
shall  be  deemed  motions  and  applications  grantable  of  course  by  the  clerk  of  the 
court.  But  the  same  may  be  suspended,  or  altered,  or  rescinded  by  any  judge 
of  the  court,  upon  special  cause  shown. 

SI  Smith,  Chan.  Pr.  (2d  ed.)  62.  rules  allow  to  be  done  on   rule  days 

* "  The  court  is  nearly  always  open  [before    the    clerk].'*     Electrolibration 

in  this  district,  and  the  habit  is  quite  Co.  v,  Jackson  (1892)  52  Fed.  774. 

universal  to  do  in  open  court  what  these 
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§  1262.  Office  and  Fonotion  of  Clerk. 

As  an  oflScial,  the  clerk  of  the  court  of  equity  in  the  federal  system 
is  the  successor  of  two  functionaries,  as  known  to  the  English 
chancery.  First,  he  is  the  registrar  of  the  court;  and  as  such  per- 
forms many  of  the  clerical  duties  of  t  e  court.  In  his  office  all  books 
and  papers  relating  to  the  business  of  the  court  are  kept.  Secondly, 
he  fulfills  the  duties  and  performs  the  functions  that  formerly 
devolved  on  the  six  clerks  in  the  English  chancery.  In  this  capacity, 
the  clerk  has  charge  of  all  the  records  of  the  court,  and  issues  all  the 
necessary  writs  in  the  cause.  In  his  office  also  the  pleadings  are  filed, 
and  the  decrees  finally  enrolled.  In  short,  all  the  clerical  duties  that 
were  imposed  on  the  registrar  and  six  clerks,  under  the  English 
system,  are  performed  in  the  federal  courts  by  the  clerf 

§  1263.  Bnle  Days. 

Bule  days  constitute  an  important  institution  of  the  court  of  equity 
in  regard  to  matters  of  interlocutory  practice.  These  are  days 
specially  appointed  for  the  transaction  of  interlocutory  proceedings 
before  the  derk.  On  such  days  any  orders  or  rules  that  are  obtain- 
able as  of  course  may  be  granted  by  the  clerk.  All  such  proceedings 
are  said  to  be  done  *^  at  the  rules."  The  word  rule  has,  in  this  con- 
nection, a  different  meaning  from  that  which  it  bears  when  we  speak 
of  the  rules  of  practice  of  the  court.  When  used  of  interlocutory 
steps  and  proceedings,  rule  merely  means  an  order,  as  a  rule  to  show 
cause.  The  rule  docket  is  the  book  in  which  entries  are  made  of 
notices,  orders,  rules,  and  other  proceedings  taken  or  obtained  before 
the  clerk. 

Rule  days  in  the  federal  practice  correspond  with  what  were  known 
in  the  English  chancery  as  seal  days.  On  these  days  writs  could  be 
issued  under  the  great  seal,  and  other  interlocutory  proceedings  had 
that  were  necessarj^  to  advance  the  cause  for  hearing.  The  second 
equity  rule  establishes  the  rule  days  and  defines  the  proceedings  that 
may  be  taken  thereon  as  follows : 

Equity  Rule  2:  The  clerk's  office  shall  be  open,  and  the  clerk  shall  be  in 
attendance  therein,  on  the  first  Monday  of  every  month,  for  the  purpose  of 
receiving,  entering,  entertaining,  and  disposing  of  all  motions,  rules,  orders,  and 
other  proceedings,  which  are  grantable  of  course  and  applied  for,  or  had  by  the 
parties  or  their  solicitors,  in  all  causes  pending  in  equity,  in  pursuance  of  the 
rules  hereby  prescribed. 

s  As  to  the  nature  of  the  duties  of  the  registrar  and  six  clerks  see  1  Smith, 
Ch.  Pr.  (2d  ed.)  32,  42. 
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§  1264.  Anthority  of  Clerk  to  Grant  Bnles  on  Other  tlum  Xnle  Dayg. 

To  what  extent  the  clerk  is  empowered  to  grant  rules  and  orders  of 
course  on  other  days  than  rule  days  is  not  clear.  Under  the  English 
practice  his  authority  to  grant  such  orders  was  confined  exclusively 
to  seal  days ;  •  and  it  is  supposed  that  equity  rule  2,  estahlishing  the 
first  Monday  in  every  month  as  a  rule  day,  contemplates  the  same 
thing.  Some  doubt,  however,  may  arise  from  equity  rule  1,  which 
declares  that  courts  of  equity  shall  ho  deemed  to  be  always  open  for 
the  purpose  of  making  and  directing  all  interlocutory  motions, 
orders,  rules,  and  other  proceedings,  preparatory  to  the  hearing  of  all 
causes  on  their  merits.  Certainly  there  are  many  clerical  acts,  such 
as  those  connected  with  the  filing  of  pleadings  and  issuance  of  process, 
that  may  be  done  at  any  time.  We  apprehend  that  the  taking  of  a 
pro  confesso  and  the  making  of  orders  for  the  revival  of  suits  are 
about  the  only  acts  that  could  not  properly  be  done  by  the  clerk  on 
some  other  day  than  the  rule  day.  Furthermore,  if  the  clerk  allows 
an  order  of  course  at  some  other  time  than  on  a  rule  day,  the  irregu- 
larity would  not  be  so  grave  as  to  vi'iate  the  proceedings.  To  take 
advantage  of  it,  the  adversary  would  have  to  make  timely  application 
to  the  court  to  rescind  or  set  it  aside.  The  practice  of  applying  to 
the  court,  or  judge,  on  regular  motion  days  for  all  the  more  impor- 
tant interlocutory  orders,  has  rendered  the  question  of  the  clerk's 
authority  of  less  interest  than  it  otherwise  might  have  been* 

§  1866.  Judicial  Action  of  Court  During  Term  Hot  Bestricted  to  Xide 
Bays. 

The  need  for  the  establishment  of  rule  days  is  more  especially 
felt  during  vacation,  when  easy  access  cannot  be  had  to  the  court  or 
judge.  In  term  time  every  day  is  a  rule  day,  so  far  as  concerns  the 
obtaining  of  orders  from  the  court.  In  terra  time,  unless  special 
(lays  are  indicated  and  observed  by  the  court  as  rule  days,  or  days  on 
which  motions  may  be  heard,  every  day  is  a  rule  day.  That  is  to  say, 
whatever  may  be  done  before  a  clerk  on  rule  days  may  be  done  before 
the  court,  if  it  will  hear  the  matter,  on  any  day  during  the  session. 
The  requirement  that  a  particular  step  shall  be  taken  at  a  rule  day 

«  1  Smith,  Ch.  Pr.  (2d  ed.)  63.  may  be  made  on  any  of  the  adjournment 

"Out  of  term  motions  of  oourse  can  days,  provided  the  party  making  it  was 

only  be  made  on  one  of  the  days  ap-   entitled  to  make  it  on  the  day  wlien  the 

pointed  for  general  seals,  except  the  seal   seal  commenced."    3  Dan.  Ch.  Pr.  260. 

is  adjourned,  in  which  case  a  motion 
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does  not  prohibit  the  ccrurt  tram  allowing  such  step  on  any  day  in  the 


§  1266.  Period  from  Sule  Day  to  Sule  Day. 

The  importance  of  rule  days  in  federal  practice  is  in  a  great 
measure  due  to  the  fact  that  the  interval  of  time  between  two  rule 
days,  or  from  the  first  Monday  of  one  month  to  the  first  Monday  of 
the  next,  is  the  conventional  period  adopted  in  the  equity  rules  as  the 
normal  time  allowance  between  the  t.king  of  the  different  steps  in 
the  progress  of  the  cause.  Thus  the  time  for  the  return  of  the  sub- 
poena, for  the  appearance  of  the  defendant,  and  for  pleading, 
answering,  or  demurring,  is  determined  with  reference  to  the  period 
between  rule  days ;  and  so  with  various  other  steps  and  proceedings. 
The  equity  rules  may  indeed  be  said  to  contemplate  that  the  cause 
shall  be  advanced  at  least  one  step  each  rule  day ;  ®  and  this  period 
marks  the  distinct  stages  in  the  progress  of  the  suit, 

§  1267.  Informal  Xotions  and  Applications  to  Court. 

A  judge  sitting  in  court  has  power  to  receive,  consider,  and  deter- 
mine interlocutory  applications  at  any  time ;  but  for  the  due  dispatch 
of  business  the  several  courts  are  accustomed  to  follow  the  general 
usage  and  practice  in  regard  tr  such  matters,  supplemented  as  this 
usage  sometimes  is  by  special  rules  established  in  each  court  for  the 
transaction  of  its  own  business.  Motions  that  are  grantable  of  course 
and  that  require  no  notice  to  the  adversary  party,  or  about  which  the 
parties  are  agreed,  are  often  heard  and  granted  on  any  day  in  the 
term  immediately  before  the  taking  up  of  the  hearing  of  cases  oP 
other  special  work  of  the  day.  In  the  course  of  hearing  and  deter- 
mining causes,  the  court  will  often  grant  a  rule  or  order  on  the  spot, 
immediately  when  the  exigency  arises  that  makes  the  order  proper. 
Thus,  if  a  court,  on  the  argument  of  a  demurrer,  sustains  the  demur- 
rer, it  may  forthwith  on  the  application  of  the  plaintiff  grant  leave  to 
amend  the  bill;  or,  if  when  a  cause  is  called,  it  appears  to  be 
improperly  set  for  hearing,  it  may  be  remanded  to  the  rules.  In 
short,  the  court  has  full  authority  to  guide,  direct,  and  control  the 
l^roceedings,  in  order  that  the  cause  may  be  properly  brought  on  for 
hearing.  When  any  emergency  justifying  an  interlocutory  order 
arises  in  the  course  of  the  proceedings,  the  court  may  dispose  of  it 

7  Electrolibration  Co.  v.  Jackson  (1892)  52  Fed.  774, 
•  1  Bates,  Fed.  Eq.  Proc.  90. 
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then  and  there;  and  the  circumstance  that  both  parties  are  repre- 
sented in  court  dispenses  with  any  necessity  for  notice  to  the  adverse 
party. 


§  1268.  Formal  Motions  Heard  on  motion  Day. 

Interlocutory  applications  that  are  opposed  or  that  require  special 
notice  are  usually  heard  on  days  specially  set  apart  as  motion  days. 
The  courts  commonly  assign  one  day  in  each  week  for  this  purpose. 
But,  of  course,  the  court  may  specially  set  any  particular  motion  for 
such  a  date  as  it  may  see  fit.  In  the  English  court  of  chancery, 
Thursday  was  observed  as  motion  day ;  ®  in  the  United  States,  so  far 
as  the  writer's  observation  goes,  motion  day,  during  term  time,  falls 
on  Friday.  The  practice  as  to  the  hearing  of  motions  in  the  federal 
courts  is  dealt  with  in  the  following  rule.  Under  this  rule  motions 
are  to  be  heard  on  the  monthly  rule  day  unless  the  court,  in  the 
exercise  of  the  authority  here  given,  assigns  some  other  time  for 
hearing  motions.  In  the  English  chancery,  during  vacation,  the  seal 
days,  corresponding  with  our  monthly  rule  days,  were  observed  as 
motion  days.^^ 

Equity  Rule  6:  AU  motions  for  rules  or  orders  and  other  proceedings,  which 
are  not  grantable  of  course  or  without  notice,  shall,  unless  a  different  time  be 
assigned  by  a  judge  of  the  court,  be  made  on  a  rule  day,  and  entered  in  the 
order  book,  and  shall  be  heard  at  the  rule  day  next  after  that  on  which  the  motion 
is  made.  And  if  the  adverse  party,  or  his  solicitor,  shall  not  then  appear  or  shall 
not  show  good  cause  against  the  same,  the  motion  may  be  heard  by  any  judge  of 
the  court  ea  parte,  and  granted,  as  if  not  objected  to,  or  refused,  in  his  discretion. 

§  1269.  Order  Book. 

By  equity  rule  4  the  clerk  is  required  to  keep  a  book  in  his  office 
called  the  order-book.  In  it  he  makes  a  proper  entry  of  every  inter- 
locutory step  taken  in  the  cause,  and  the  date  thereof.  Here  he 
should  make  a  sufficient  memorandum,  or  record,  of  all  motions, 
rules,  orders,  and  other  proceedings,  made  or  granted  by  the  clerk 
himself  on  rule  days,  or  by  the  court  at  chambers,  or  on  its  own 
motion  days,  or  specially  at  other  times.^* 

9  3  Dan.  Ch.  Pr.  254.  any    of    them,    but   the    filing   of   any 

10  3  Dan.  Ch.  Pr.  254.  paper  relating  to  Riich  proceeding  shall 

11  In  the  circuit  court  of  the  North-  be  deemed  and  treated  as  a  request  and 
em  District  of  California  it  is  provided  direction  to  the  clerk  to  make  the 
by  local  rule  as  foUowH :  "Such  entries  proper  entry  in  the  order-book.  It  shall 
[in  the  order-book]  shaU  be  made  by  not  be  necossaiy  tluit  any  proceeding 
the  clerk  without  any  express  request  shaU  bo  entered  nt  lenp^h  in  the  order- 
or  direction  from  the  parties,  or  from  book,  but  the  entry  of  a  general  de- 
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One  convenience  incident  to  the  keeping  of  the  order-book  is  that 
the  entry  of  any  order,  rule,  or  proceeding  in  it  is  deemed  sufficient 
notice  to  the  parties  and  their  solicitors,  unless  personal  or  other 
notice  is  specially  required  or  directed.^^ 

Interlocutory  Orders  Qrantahle  at  Chambers. 

§  1270.  Cliamben  Practice. 

The  judge  of  the  court,  $13  p^ulator  of  interlocutory  procedure, 
sits  either  in  open  court  during  the  time  set  apart  for  the  hearing  of 
causes  on  the  merits,  or  in  court  on  the  days  specially  set  apart  for  the 
hearing  of  motions,  or  he  sits  at  chambers  ;^^  and  whatever  is  done 
in  another  place  than  in  open  court  or  in  court  on  days  regularly 
appointed  is  said  to  be  done  at  chambers.  Proceedings  at  chambers 
may  be  had  either  in  term  time  or  in  vacation.  When  the  judge  acts 
on  interlocutory  applications  in  court,  his  orders  are  the  orders  of  the 
court.  Orders  granted  at  other  times  and  on  other  occasions  are  the 
orders  of  the  judge ;  but  by  equity  rule  3  they  have  the  same  force  and 
effect  as  if  granted  by  the  court  in  term. 

Equity  Rule  3:  Any  judge  of  the  circuit  court,  as  weU  In  Tacation  as  In  term, 
may,  at  chambers,  or  on  the  rule  days  at  the  clerk's  office,  make  and  direct  all  such 
interlocutory  orders,  rules,  and  other  proceedings,  preparatory  to  the  hearing  of 
all  causes  upon  their  merits  in  the  same  manner  and  with  the  same  effect  as  the 
circuit  court  could  make  and  direct  the  same  in  term,  reasonable  notice  of  the 
application  therefor  being  first  given  to  the  adverse  party,  or  to  his  solicitor,  to 
appear  and  show  cause  to  the  contrary,  at  the  next  rule  day  thereafter,  unless 
some  other  time  is  assigned  by  the  judge  for  the  hearing,  i* 

scription  or  memorandum  of  the  pro-  ntes  of  the  court  usually  shows  enough 

cpeding  shall  be  sufficient ;  and  whenever  to  make  out  a  record  of  the  proceedings 

the  proceeding  has  been  filed,  a  refer-  without    the    help    of   the   order-book, 

ence  thereto,  as  being  on  file,  shall  be  Electrolibration  Go.  v»  Jackson  (1892) 

deemed   and   considerod   to  make   it  a  52  Fed.  774. 
part  of  the  entry  by  reference."     No.       is  All  special  motions  in  reference  to 

41  of  Rules  of  Circuit  Court  for  N.  D.  matters  of  practice  may  be  made  in  open 

California.  court  or  before  a  judge  at  chambers. 

i«  Equity  Rule  4.  No.  Ill  of  Rules  of  Circuit  Court  for 

Some  of  the   federal  courts  do  not  S.  D.  New  York, 
have  the  order-book  contemplated  by  the       i^  The  power  of  the  court  to  grant  j 

equity  rule,  or  if  they  have  such  a  book,  orders  at  chambers  and  do  judicial  acts 

no  attention  is  paid  to  it.    The  reason  it  in  other  places  than  in  open  court  is 

has  been  possible  to  get  along  without  also  recognized   in   section  638,  R.   S., 

the  order-book  is  said  to  be  found  in  which  provides  as  follows:    ''Any  judge 

the  fact  that  the  courts  are  now  so  con-  of  a  circuit  court  may,  upon  reasonable 

stantly  open  and   so   easily  accessible  notice  to  the  parties,  make  and  direct 

that   the   practice   has   become   almost  and  award,  at  chambers  or  in  the  clerk's 

universal  of  doing  in  open  court  what  office,  and  in  vacation  as  well  as  in 

the  rules  allow  to  be  done  on  rule  days,  term,  all  such  process,  commissions,  or- 

Consequently,  an  inspection  of  the  min-  ders,  rules,  and  other  proceedings,  wheD** 
J).  Q.  Prac.  VoL^.-49t  r  o  ^ 
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Motions. 
a.  Their  Scope  and  Character. 

§  1274,  Interlocutory  Applieation  Defined. 

The  interlocutory  application  may  be  defined  as  a  request  to  the 
court,  or  to  the  judge  at  chambers,  or  even  to  the  clerk  on  a  rule  day, 
for  interference  in  a  matter  arising  in  the  progress  of  the  cause  or 
proceeding.  It  usually  relates  either  to  the  process  of  the  court  or  to 
the  protection  of  the  property  in  litigation  pendente  lite,  or  to  any 
matter  upon  which  the  interference  of  the  court  or  judge  is  required 
before  or  in  consequence  of  a  decree  or  order.^* 

§  1275,  Motion  and  Position  Disting^shed. 

Interlocutory  applications  are  made  by  motion  or  petition.  The 
difference  between  the  motion  and  petition  is  that,  whereas  the  peti- 
tion must  be  somewhat  formally  drawn  up  in  writing,  with  an 
appropriate  address  and  prayer,  so  as  to  constitute  what  we  may  call 
a  subordinate  pleading,  the  motion,  on  the  other  hand,  is  less  formal 
in  its  structure  and  does  not  in  any  sense  constitute  a  pleading  in  the 
cause.  In  legal  contemplation  the  motion  is  made  ore  tonus,  even 
though,  for  greater  perspicacity  and  certainty,  it  is  reduced  to  vsrriting 
by  counsel  and  presented  to  the  court  in  that  form.  The  English 
books  of  practice  uniformly  say  that  motions  are  oral,  while  petitions 
are  in  writing.**^  This  is  equally  true  in  the  present  practice  of  the 
federal  court,  but  the  distinction  must  be  understood  as  referring  to 
the  inherent  character  of  the  two  sorts  of  applications,  not  to  the 
accidental  form  in  which  the  motion  may  be  clothed.^^  The  real  dis- 
tinction between  the  motion  and  the  petition  is  found  in  the  fact  that 
the  latter  becomes  a  pleading  while  the  former  is  a  mere  parol  request 
or  suggestion  to  the  court. 

§  1276.  When  Application  Should  Be  by  Motion  and  When  by  Petition. 

There  is  no  direct  line  of  demarcation  between  the  cases  in  which 
applications  should  be  made  by  motion  and  those  in  which  they 

19  3  Dan.  Ch.  Pr.  244.  so  made  and  directed.    The  rule  is  not 

20  3  Dan.  Ch.  Pr.  248»  264.  to  be  understood  as  requiring  that  all 
SI  Equity  rule  4  requires  that  all  In-    motions  shall  be  presented  in  writing. 

terlocutory  motions,  rules,  orders,  and  Mr.  Bates,  in  his  excellent  treatise  ex- 
other  proceedings,  made  and  directed  presses  the  opinion  that  this  rule  is  to 
at  chambers  or  on  rule  days  at  the  be  understood  as  abolishing,  by  impli- 
clerk's  office  shall  be  entered  in  the  or-  cation,  the  right  to  prefer  motions  ore 
der-book.  This  lan«vuage  means  that  tenus.  2  Bates,  F^.  Eq.  Proc.  669, 
tbe^  are  to  be  so  entere4  ftfter  the^  are  But  we  caimot  a^e  with  uiiSf 
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should  be  made  by  petitioiL  Only  the  graver  exigencies  that  arise 
in  a  cause  require  a  petition,  the  motion  being  far  more  commonly 
used.  Owing  perhaps  to  the  greater  expense  incident  to  the  filing  of 
petitions,  the  old  orders  forbade  the  use  of  petitions  in  certain  cases 
where  motions  were  available.** 

1.  Skipbrook  v.  Hinchinbrook  (1807)  13  Ves.  Jr.  393,  per  Lord  Chancellor 
Erskine:  "I  do  not  find  that  there  are  any  precise  or  positive  boundaries 
between  motions  and  petitions;  as  they  are  to  be  applied  to  carry  into  effect 
decrees  and  orders,  so  as  to  exclude  all  discretion  in  the  court  to  grant  or  to 
refuse  them  according  to  circumstances.  But,  generally  speaking,  motions  which 
have  for  their  object  to  give  effect  to  decrees  and  orders  should  be  confined  to 
cases  where  the  order,  which  is  to  be  made  upon  the  motion,  arises  out  of  recent 
proceedings,  concerning  which  there  is  no  doubt.  For,  as  the  adverse  party  knowa 
nothing  but  by  the  notice  containing  only  the  name  of  the  cause  and  what  is 
prayed  of  the  court,  the  proceedings  ought  to  be  recent  and  notorious;  so  as  that 
the  adverse  party  may  be  supposed  to  be  perfectly  conusant  of  all  the  steps  and 
proceedings  in  the  cause,  as  much  as  if  at  a  greater  expense  they  were  recited  in 
a  petition." 

2.  Gibson,  Suits  in  Chancery  (2d  ed.)  f  739:  This  experienced  author 
indicates  the  respective  functions  of  the  motion  and  petition  thus:  "  A  motion  is 
an  oral  application  to  the  court,  the  chancellor,  or  the  master,  for  some  order 
in  relation  to  the  suit  in  which  the  application  is  made;  and  a  petition  is  a 
written  application  addressed  to  the  court,  or  chancellor,  for  some  order  in 
relation  to  the  suit  in  which  the  petition  is  prayed  to  be  filed.  When  the  appli- 
cation is  by  a  party  to  the  suit,  and  is  based  on  matters  apparent  of  record,  it  is 
usually  made  by  motion;  when  the  matters  do  not  sufficiently  appear  of  record, 
the  motion  in  reference  thereto  must  be  supported  by  an  affidavit  of  the  necessary 
facts  not  of  record;  and  when  there  must  be  brought  before  the  court,  not  only' 
new  facts,  but  also  new  collateral  issues,  the  application  is  generally  by  petition. 
When  a  stranger  seeks  to  make  an  application  to  the  court,  he  should  always  do  so 
by  petition;  but  a  party,  or  a  quasi  party,  may,  as  a  rule,  present  any  matter 
orally,  accompanied,  when  necessary,  by  affidavits.  A  stranger  cannot  make  a 
motion  before  the  master,  or  present  him  a  petition;  he  can  only  be  heard  by  the 
chancellor  in  open  court." 

§  1277.  Who  Hay  Be  Heard  on  Motion. 

A  motion  may  be  made  by  or  on  behalf  of  any  of  the  parties  to  the 
record,  prpvided  such  party  is  not  in  contempt.*^  One  who  is  in  con- 
tempt can  make  no  other  motion  than  such  as  looks  to  the  clearing 
of  the  contempt. 

An  individual  who  is  not  a  party  to  the  record  cannot,  as  a  rule, 
be  heard  to  make  an  application  by  motion.  There  are,  however, 
certain  persons,  who,  while  not  parties  to  the  pleadings,  are  parties  to 

23  See  Nos.  80-83,  Lord  Bacon's  Ordinances. 
23  3  Dan.  Ch.  Pr.  248. 
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some  of  the  subsequent  proceedings  in  a  cause,  such  as  (1)  persons 
who  file  claims  or  come  in  under  a  decree  in  the  cause;  (2)  receivers, 
trustees,  and  guardians,  appointed  by  the  court;  (3)  reported  bid- 
ders for,  and  purchasers  of,  property  sold  by  order  of  the  court ;  and 
(4)  the  sureties  on  notes  and  bonds  filed  in  a  cause.  These  persons 
are  sometimes  termed  quasi  parties,  and  they  have  the  right  to  make 
any  motion  required  by  their  interest,  or  their  duties;  but  persons 
who  are  neither  parties  nor  quasi  parties  will  not,  as  a  rule,  be  heard 
except  by  a  sworn  petition,** 

h.  Motions  of  Course  and  Special  UoiiionM, 

§  1278.  Motions  of  Course. 

Considered  from  the  point  of  view  of  the  right  of  the  party  making 
the  motion  to  have  the  same  granted,  motions  are  said  to  be  either  of 
course  or  special.  Motions  of  course  are  such  as  the  opposite  party 
cannot  resist,  at  least  not  without  supporting  afiidavits.  A  motion  of 
course  can  properly  be  made  without  notice  to  the  adversary,  and 
without  his  having  the  right  to  be  present  when  it  is  made ;  for  if  the 
motion  is  properly  made  there  is  no  discretion  to  refuse  it.*'  Some 
motions  of  course  can  be  made  indifferently  in  open  court,  at  cham- 
bers, or  before  the  clerk  at  the  rules;  but,  as  before  observed,  the 
tendency  of  modem  practice  is  to  bring  such  matters  more  and  more 
before  the  court  or  judge.  Motions  of  course  include  such  motions 
as  orders  of  publication,  orders  for  the  appointment  of  a  guardian 
ad  litem,  orders  for  the  taking  of  decrees  pro  confesso,  and  orders 
for  the  amendment  of  pleadings  in  the  early  stages  of  the  suit.*^ 

§  1279.  Speeial  Xotioni. 

A  motion  not  grantable  as  of  course,  on  the  mere  asking  for  the 
order,  is  said  to  be  special.  The  court  or  judge  exercises  a  discretion 
in  regard  to  the  granting  of  special  motions.  Accordingly  a  good 
basis  must  always  be  laid  for  a  special  motion.  It  must  be  grounded, 
for  instance,  either  on  a  previous  order,  or  on  the  pleadings  in  the 
cause,  or  on  matter  duly  brought  before  the  court  by  an  affidavit  of 
the  party  in  whose  behalf  the  motion  is  made  or  of  some  other  person 
cognizant  of  the  facts  on  which  the  application  is  founded.*^ 

>4Qib8on,  Suits  in  Chan.  (2d  ed.)    |       >«  Qibson,  Suits  in  Chan.  (2d  ed.)   f 

793.  740. 

«5  Merchants'  Bank  v.  Crysler  (C.  C.       «7  3  Dan.  Ch.  Pr.  252. 
A.;  1895)   14  C.  C.  A.  444,  67  Fed.  390. 
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Special  motions  differ  from  those  that  are  grantable  of  course  in 
requiring,  as  a  rule,  previous  notice  of  the  motion  to  be  given  to  the 
adverse  party,  and  they  can  only  be  allowed  by  a  judge.^® 

§  1880,  Special  Xotioni  Orantable  on  Ez  Parte  Application. 

While  special  motions  will  ordinarily  be  granted  only  when  due 
notice  of  the  motion  has  been  served  on  the  adverse  party,  ex  parte 
applications  may  be  granted  under  exceptional  circumstances.  Ex 
parte  special  motions  are  entertained  only  on  the  ground  of  prevent- 
ing the  performance  of  some  act  that,  if  done,  might  be  productive  of 
irreparable  injury.  In  such  case  it  is  often  desirable  that  the  person 
to  be  affected  by  the  order  should  have  no  intimation  of  the  intention 
to  apply  for  it.**  Restraining  orders  and  writs  of  ne  exeat  are 
grantable  on  ex  parte  application  or  motion.  The  same  was  formerly 
true  of  the  formal  writ  of  injunction  (as  distinguished  from  the 
restraining  order) ;  but  by  equity  rule  55,  and  by  statute,  special 
injunctions  are  grantable  only  on  due  notice. 

It  is  perhaps  impossible  to  distinguish  with  precision  the  special 
motions  that  may  be  heard  ex  parte  and  those  that  require  notice. 
The  general  principle  is  that  every  application  addressed  to  the  court 
concerning  proceedings  to  be  taken  in  a  pending  cause  requires  notice 
imless  there  is  a  definite  rule  or  well-settled  practice  prescribing  that 
such  application  may  be  made  without  notice.  The  rule  has  also 
been  stated  to  be  that  every  application  or  motion  requires  notice  to 
the  opposite  party,  in  case  he  has  appeared,  wherever  the  application 
relates  to  any  matter  pending  in  the  court,  except  orders  relating  to 
time  and  those  of  like  nature.  And  if  notice  be  not  given  in  a  case 
where  it  is  required,  the  petitioner  or  applicant  is  entitled  only  to  an 
order  nisi.^^ 

Ex  parte  motions  are  not  limited  to  the  ordinaiy  motion  days; 
they  may  be  brought  before  the  court  at  any  time  during  the  sittings 
or,  if  the  court  is  not  in  session,  before  a  judge  of  the  court  wherever 
he  may  be  f  ound.*^ 

A  motion  requiring  previous  notice  may  be  heard  ex  parte,  if  at 
the  time  the  motion  is  heard  the  opposite  party  fails  to  appear.  This 
is  an  ex  parte  hearing,  not  an  ex  parte  motion.'' 

tsu.    S.   V,    Parrott    (1850)    MeAU.  A.;  1895)  14  C.  C.  A.  444,  67  Fed.  388, 

447,  Fed.  Cm.  No.  16.999.  390. 

>•  3  Dan.  Ch.  Pr.  252.  'i  3  Dan.  Ch.  Pr.  252. 

>•  Merchants'  Bank  v.  Crysler  (G.  G.       "  Equity  Rule  6. 
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§  1281.  Grounds  of  Special 

Special  motions  are  of  such  a  multitudinous  character  and  are  • 
available  at  so  many  different  junctures  in  the  suit  that  it  would  not 
be  profitable  to  attempt  to  enumerate  the  occasions  upon  which  they 
may  be  used.  Generally,  it  may  be  said,  a  special  motion  should  be 
used  when  any  exigency  arises  requiring  the  interference  of  the  court 
in  order  to  cure  a  defect  in  the  proceedings  or  to  advance  the  cause 
properly  to  a  hearing,  unless  some  other  remedy  or  mode  of  proceed- 
ing is  clearly  indicated  as  proper  under  the  established  practice  of 
the  court.  By  means  of  a  special  motion,  the  plaintiff  may  obtain 
leave  to  perfect  his  own  pleadings,  or  may  procure  the  defective 
pleadings  of  his  adversary  to  be  stricken  from  the  files.  The  defend- 
ant, by  motion,  may  likewise  obtain  leave  to  cure  defects  in  his  own 
pleadings,  and  he  may  procure  the  plaintiff's  bill  to  be  dismissed  for 
irregularity. 

During  the  progress  of  the  cause,  occasion  frequently  arises  for 
one  of  the  parties  to  apply  for  an  interlocutory  order  to  prevent  the 
disturbance,  removal,  injury,  or  destruction  of  the  property  in  liti- 
gation, or  to  secure  its  protection  or  preservation,  or  to  collect  rents 
and  profits.  Such  orders  are  obtained  on  motion.  By  the  same 
means  an  appropriate  injunction  or  restraining  order  may  be  pro- 
cured. Attachments  for  contempts  committed  out  of  the  presence  of 
the  court  may  be  had  on  motion.** 

In  the  next  succeeding  chapter  we  shall  take  occasion  to  explain 
the  nature  of  such  of  the  more  important  orders  obtainable  on  appli- 
cation by  special  motion,  as  seem  to  require  special  treatment 

c.  Ifotice  of  Special  Motion. 

§  1282.  Bequirement  of  Notioe. 

In  case  of  ordinary  special  motions,  the  general  practice  requires 
that  a  statement  in  writing  of  the  terms  of  the  motion  should  be 
served  on  the  adverse  party  or  his  solicitor  a  certain  number  of  days 
before  the  day  on  which  the  motion  is  to  be  brought  up.  This  state- 
ment in  writing  is  termed  a  notice  of  motion.**  The  English  practice 
required  that  notice  of  a  special  motion  should  be  served  at  least  two 
clear  days  before  the  hearing  of  the  motion,  Sunday  not  being 
reckoned.*^     The    different  federal   courts   have   the   authority,  to 

ss  Gibson,  Suits  in  Chan.  (2d  ed.)   S       S4  3  Dan.  Ch.  Pr.  254. 
748.  ss  2  Dan.  Ch.  Pr.  258. 
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determine  their  own  usage  on  this  point.  In  the  Southern  District  of 
New  York,  four  days'  notice  is  specified  in  the  local  rules  of  the 
circnit  court'^ 

§  1283.  Form  and  Contents  of  Notice. 

A  notice  of  motion  must  be  properly  entitled  in  the  cause  in  which 
the  application  is  to  be  made.  It  must  be  addressed  to  the  solicitor  of 
the  party  to  be  affected  by  the  order  or  to  that  party  himself,  if  per- 
sonal service  is  necessary  or  desirable.  It  should  also  be  signed  by 
the  solicitor  of  the  moving  party.®^ 

The  contents  of  the  notice  should  consist  of  a  plain  statement  of  the 
day  and  hour  at  which,  and  the  place  where,  the  motion  is  to  be  made, 
also  the  name  of  the  judge  or  court  to  whom  the  application  is  to  be 
directed.  After  stating  the  particular  time  at  which  the  motion  is  to 
be  made,  the  notice  usually  adds  the  words,  "  or  as  soon  thereafter  as 
counsel  can  be  heard."  If  the  motion  is  made  in  term  time,  any  day 
in  the  term  may  be  indicated.  Out  of  term  time  it  must  be  heard 
on  a  motion  day.  By  special  leave  or  order  of  the  judge,  a  motion 
can  be  heard  out  of  ordinary  course  and  at  any  time.  Where  leave  is 
obtained  thus  to  bring  up  a  motion  at  some  irregular  time  or  place, 
the  notice  should  specify  that  the  motion  is  to  be  made  by  leave  of 
courts  otherwise  the  party  against  whom  it  is  made  may  dis- 
regard it*® 

The  notice  should  clearly  indicate  the  character  of  the  order  to  bo 
applied  for.  Everything  the  party  wishes  to  obtain  on  the  motion 
should  be  stated  in  the  notice ;  for  if  the  adverse  party  fails  to  appear 
and  oppose  the  motion,  the  court  would  not  feel  justified  in  going 
beyond  the  terms  of  the  notice.  Thus,  where  the  notice  stated  that 
the  court  would  be  asked  to  appoint  i.  receiver  and  put  the  plaintiff 
in  possession,  the  court  refused  to  go  beyond  this  and  enjoin  the 
defendant  from  meanwhile  receiving  the  proceeds.^® 

If  the  moving  party  intends  to  rely  on  affidavits  already  filed  in  the 
cause,  such  intention  ought  to  be  mentioned  in  the  notice.*® 

§  1284.  Service  of  Notice  of  Motion. 

Service  of  notice  of  a  motion  is  effected  by  delivering  a  true  cop3' 
of  the  notice  to  the  individual  on  whom  the  service  is  made.    Usually 

««  See,  e.  p.,  No.  105  of  Rules  of  Cir-  38  3  Dan.  Ch.  Pr.  256. 

cuit  Court  for  Southern  District  of  New  89  3  Dan.  Ch.  Pr.  256. 

York.  40  3  Dan.  Ch.  Pr.  257. 

S7  3  Dan.  Ch.  Pr.  255. 
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•  it  is  sufficient  to  serve  notice  on  the  solicitor,  but  in  case  of  a  motion 
for  process  of  contempt^  or  commitment,  the  notice  must  be  served  on 
the  individual  to  be  aflfected  by  the  order.** 

Where  a  motion  is  intended  to  be  made  upon  notice  against  a 
defendant  who  has  not  appeared,  leave  to  serve  such  notice  upon  him 
personally  must  be  first  obtained  from  the  court,  and  this  mentioned 
in  the  notice  of  motion,  otherwise  the  motion  cannot  be  granted.*^ 

Copies  of  any  affidavits  that  are  intended  to  be  used  to  support  the 
motion  should  be  served  with  the  notice  of  the  motion,  if  such  is 
required.** 

§  1286.  Affldavit  of  Serrioe. 

The  individual  who  serves  the  notice  should  make  an  affidavit  of 
service  to  be  used  in  case  the  party  served  should  not  appear  when  the 
motion  is  made.  This  affidavit  should  show  that  the  requisite  notice 
was  given  in  writing  and  the  name  of  the  person  to  whom  it  was 
delivered  should  be  expressly  mentioned.  The  affidavit  of  service 
ought,  in  strictness,  to  be  made  and  filed  before  the  motion  is  made ; 
it  may,  however,  be  filed  afterwards,  but  no  order  will  be  drawn  up 
on  afldavit  of  service  of  motion  or  petition,  imless  it  be  made  and 
filed,  at  the  latest,  before  the  rising  of  the  court  on  the  day  on  which 
the  application  is  made.** 

§  1288.  Waiver  of  Defect  in  Notice. 

Any  defect  or  omission  in  regard  to  notice  of  motions  or  the  service 
thereof  is  cured  by  the  appearance  of  the  party  entitled  to  notice.*' 

d.  Hearing  and  Subsequent  Prooeedinga. 

§  1287.  Eearinar  of  Motion. 

At  the  hearing  of  the  motion  the  counsel  or  solicitor  to  whom  the 
matter  is  entrusted  states  the  nature  of  his  motion,  reads  the  affidavits 
in  support  of  it,  also  the  notice  of  the  motion,  if  this  is  deemed 

413  Dan.  Ch.  Pr.  257.  Bell  v.  Ohio  Life  &  Trust  Ck>.    (185S) 

413  Dan.  Ch.  Pr.  259.  Fed.  Cas.  No.  1^00;  McCoy  v.  Lemons 

41  See  Xo.   105  of  Rules  of  Circuit    (1833)  Fed.  Cas.  No.  8,730a;  Brammer 

Court   for    Southern    District  of    New  v.  Jones    (1867)    Fed.  Cas.   No.  1,806; 

York.  Flanders  r.  JEtoA  Ins.  Co.   (1823)  Fed. 

4  4  3  Dan.  Ch.  Pr.  258.  Cas.  No.  4,852;  Gadsby  v.  Miller  (1801) 

46  Poster  V.  Crawford    (C.  C;  1897)    Fed.  Cas.  No.  5,167 ; /n  f«  Ulrich  (18G9) 

80  Fed.  991,  a/firmed  Crawford  v.  Foster  Fed.  Cas.  No.  14,327;  Winans  r.  McKean 

(1897)    83  Fed.  975.  28  C.  C.  A.  242;    R.    &    N.   Co.    (1868)    Fed.    Gas.   No. 

Marye  v.  Strouse   (1880)   5  Fed.  494;  17^2. 
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material,  and  directs  attention  to  such  portions  of  the  record  or  plead* 
ings  as  may  have  a  bearing  on  the  application.^^ 

If  the  application  cannot  be  heard  on  the  motion  day  named  in  the 
notice,  it  may  be  continued  until  the  next  motion  day,  if  the  movant 
has  saved  his  right  to  such  continuance  by  putting  into  the  notice  the 
words  ^'or  as  soon  as  counsel  can  be  heard ;"  *''  or  a  continuance  may 
be  had  under  the  usage  or  rules  of  the  particular  court. 


§  1288.  Entering  of  Order  Granted  on  Motion  or  Petition. 

Orders  made  by  the  court  on  interlocutory  applications  by  motion 
or  petition  are  drawn  up,  passed,  and  entered  on  the  minutes  in  the 
same  manner  as  decrees  and  orders  made  at  the  final  hearing.  But 
orders  of  course  granted  by  the  clerk  are  not*® 

§  1289.  Benewal  of  Motion. 

A  motion  uiversely  acted  upon  by  the  court  does  not  as  a  matter  of 
law  become  res  judicata  so  as  to  prevent  that  court  from  entertaining 
the  same  application  again,  if  the  party  interested  should  see  fit  to  ask 
leave  to  renew,  and  the  court  itself  should  see  fit  to  entertain  the 
application  by  granting  leave  for  it  to  be  filed.  But  as  a  matter  of 
fact  the  instances  where  the  court  would  entertain  such  a  motion  are 
few.  In  the  federal  courts  the  fact  that  one  circuit  judge  has  acted 
on  a  motion  does  not  prevent  another  federal  judge,  sitting  in  the  same 
capacity,  from  entertaining  the  motion  anew.  Naturally,  however, 
when  a  motion  has  been  considered  and  decided  on  its  merits  by  one 
judge,  another  feels  a  hesitancy  in  permitting  it  to  be  renewed.  In 
every  case,  the  court  before  whom  application  is  made  to  renew  a 
motion  should  exercise  a  sound  judicial  discretion  as  to  the  granting 
or  withholding  of  such  leave.** 

A  motion  once  denied  may  be  renewed  if  an  altered  situation  makes 
the  granting  of  the  motion  proper.  Slight  variations  in  the  form  of 
the  motion  or  in  the  character  of  the  relief  asked  are  often  sufficient 
to  justify  a  renewal.^® 

§  1290.  Discharge  of  Order  Obtained  on  Motion. 

Interlocutory  orders  obtained  upon  motion  may  likewise  be  dis* 
charged  on  motion;'^  and  orders  of  course  may  likewise  be  sus- 

4<  3  Dan.  Ch.  Pr.  250,  260.  ^^  Robinson    r.    Satterlee     (1874)     3 

47  3  Dan.  Ch.  Pr.  269.  Sawy.  134,  Fed.  Cas.  No.  n,967. 

<«3  Dan.  Ch.  Pr.  270.  **  Eslava  p.  Mazange's  Admr.  (1871) 

4»  Robinson    r.    Satterlee     (1874)  3   1  Woods  623,  Fed.  Cas.  No.  4,527,  3  Dan. 

Sawy.  134,  Fed.  Cas.  No.  11,967.  Ch.  Pr.  273. 
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pendedy  altered,  or  rescinded  by  the  same  process  on  special  cause 
showu.^^  Decisions  upon  motions  are  not  final  or  absolutely  binding 
upon  the  court  in  the  further  progress  of  the  cause.  It  is  essential  to 
the  proper  administration  of  justice  that  the  proceedings  should  be 
within  the  control  of  the  court,  so  that  orders  may  be  revised,  or 
shaped  according  to  the  exigency  of  the  case,  until  a  decree  is  made, 
and  under  certain  conditions,  even  afterwards.'^'  It  is  indeed  true 
that  to  prevent  repeated  applications  on  the  same  point,  the  courts  are 
bound  to  adopt  rules  that  will  preclude  the  continued  agitation  of  the 
same  questions  on  the  same  state  of  facts.  But  these  rules  are  founded 
upon  the  idea  of  the  orderly  conduct  of  business  and  are  not  founded 
on  the  principle  of  res  judicataJ^^ 

An  interlocutory  order  granted  by  one  judge  will  not  ordinarily  bo 
reviewed  and  reversed  by  another  judge  of  co-ordinate  authority. 
The  application  to  have  such  order  vacated  should  be  made  to  the 
same  judge  who  granted  it.*^* 

Proceedings  upon  Order  to  Show  Cause. 

§  1291.  Order  to  Show  Cause. 

In  addition  to  the  direct  mode  of  proceeding  by  motion  described 
above,  based  on  service  of  notice  of  the  motion,  the  courts  of  equity 
have  another  way  by  which  interlocutory  orders  may  be  obtained. 
This  is  by  what  is  called  the  order  to  show  cause,  or  by  orders  nm 
and  absolute.^**  For  instance,  a  party  who  desires  to  procure  a  cer- 
tain interlocutory  order  may  present  his  affidavit,  or  petition,  if  a 
petition  is  necessary,  to  a  judge  of  the  court.  If  the  situation  is  such 
as  prima  facie  to  justify  the  contemplated  order,  the  court  will 
thereupon  grant  a  rule  or  order  on  the  opposite  party  to  appear  and 
show  cause  at  a  stated  day  why  the  order  in  question  should  not  be 
granted.  No  previous  notice  of  this  application  is  necessary.  The 
order  nisi,  which  is  substantially  the  same  as  the  order  to  show  cause, 
recites  that,  unless  good  cause  is  shown,  the  order  in  question  will  be 
made  absolute  at  the  time  indicated.    A  copy  of  this  order  is  served 

An  interlocutory  decree,  though  it  is  No.  120,  3  Bias.  332.    See  Breedlove  v. 

sanctioned  by  a  stipulation  of  the  par-  Nicolet  (1833)  7  Pet.  413,  8  L.  ed.  731. 

ties,  does  not  have  the  same  binding  ef-  64  Akerly  v.  Vilas  (1872)  3  Biss.  332, 

feet  as  res  judicatay  as  a  final  decree  Fed.  Cas.  No.  120. 

would  have.    Roemer  v.  Neumann  (1886)  5  5  Ide  r.  Crosby  (1900)  104  Fed.  683. 

26  Fed.  332.  66  3  Dan.  Ch.  Pr.  263. 

B2  Equity  Rule  6. 

68  Akerly  v.  Vilas   (1872)   Fed.  Cas. 
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on  the  adversary  party,  just  as  a  notice  of  the  motion  would  be  served 
on  him  under  the  more  common  practice!  If  the  party  does  not 
appear  at  the  appointed  time  and  show  cause  against  the  order,  the 
dame  is  confirmed  and  made  absolute,  on  proof  of  service  of  the  origin 
nal  order  to  show  cause.*'^ 

§  1292.  Such  Order  Equivalent  to  Direct  Motion. 

The  mode  of  proceeding  by  an  order  to  show  cause,  or  orders  nisx 
and  absolute,  has  nothing  to  commend  it  over  the  simpler  proceeding 
by  motion  and  notice.  As  a  consequence  this  practice  seems  not  to  be 
in  common  use.  Practically,  it  may  be  said,  as  is  expressly  declared 
in  the  rules  of  one  of  the  circuits,  where  relief  could  be  had  on  an 
order  to  show  cause  the  same  end  can  always  be  reached  by  motion.**^ 

Petitions. 

§  1293.  Beqnirites  of  Petition. 

A  petition  differs  from  a  motion  in  the  fundamental  particular  that 
the  petition  is  in  the  nature  of  a  pleading  (at  least  when  filed  by  a 
stranger  to  the  suit)  and  as  such  becomes  a  proper  basis  for  independ- 
ent judicial  action,  while  a  motion  is  merely  a  request  or  suggestion 
for  the  making  of  an  order  within  the  compass  of  the  pleadings 
already  on  record  and  proper  to  the  conduct  of  the  suit  in  its  present 
scope.  Petitions  for  interlocutory  orders  must  of  course  be  filed  in 
some  cause  in  the  court,  and  must  invoke  the  action  of  the  court  in 
reference  to  some  matter  connected  with  such  cause.  A  petition  must 
always  state  by  whom  it  is  presented ;  it  may  be  filed  by  any  one  who 
can  file  a  bill;  but,  if  the  petitioner  is  under  any  disability,  he  or 
she  must  appear  by  guardian,  or  next  friend.  A  petition  must  state 
the  material  facts  upon  which  the  application  contained  in  it  is  based, 
must  conclude  with  a  prayer  for  the  particular  order  desired,  and 
must  be  sworn  to.*® 

§  1294.  When  Stranger  Should  Proceed  by  Petition. 

The  type  of  petition  which  in  its  character  is  most  clearly  dis- 
tinguished from  the  ordinary  motion  is  that  filed  by  one  who  is  not 

B7  1  Barb.  Ch.  Pr.  592.  obtained,  the  relief  may  be  had  on  mo- 
ss No.  36  of  Rules  of  Circuit  Court  tion  as  provided  in  these  rules. 

for  N.  D.  California  declares  that  in  all  5  9  Gibson,   Suits   i^   Chan.    (2d  ed.) 

cases,  both  at  law  and  in  equity,  where  791, 

an  order  to  show  cause  could  have  been 
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a  party  or  quasi  party  to  the  suit.  Indeed,  one  who  is  an  entire 
stranger  to  the  proceedings  cannot  obtain  a  hearing  as  to  any  of  the 
matters  concerned  in  the  suit  in  any  other  mode  than  by  petition. 
One  who  seeks  to  assert  an  interest  in  the  property  involved  in  a 
suit  or  in  any  fund  under  the  control  of  the  court  must  do  so  by  peti- 
tion.  If  property  of  a  stranger  is  attached,  sequestered,  impounded, 
or  seized  under  any  process  of  the  court  issued  in  a  particular  cause, 
such  stranger  can  only  recover  his  property  by  means  of  a  petition. 
Such  a  petition  is  known  as  a  petition  pro  interesse  suo.^^  The  rea- 
sons why  a  formal  petition  is  necessary  in  such  a  situation  are:  (1) 
The  oourt  has  no  jurisdiction  to  determine  the  question  of  disputed 
title  or  disputed  right  unless  it  is  raised  by  a  pleading.  (2)  An  issue 
cannot  be  made  or  proof  taken  unless  some  sort  of  pleading  is  put  in 
by  the  parties  who  assert  the  hostile  rights.  (3)  'No  person  can  be 
bound  by  an  order  or  decree  in  a  cause  or  matter  to  which  he  is  not 
properly  a  party.  (4)  Finally,  one  who  is  an  entire  stranger  to  a 
cause  cannot  be  permitted  to  meddle  or  indiscriminately  interfere  in  a 
judicial  proceeding.  He  must  be  brought  in  by  some  proper  means 
that  will  enable  the  court  to  adjudicate  his  rights  and  fix  on  him  any 
necessary  responsibility  for  costs.** 

§  1296.  When  Parties  Should  Proceed  by  Petition. 

On  the  other  hand,  parties  and  quasi  parties  are  usually  allowed  to 
bring  interlocutory  matters  before  the  court  by  motion,  and  petitions 
need  not  be  filed  by  them.  Still,  if  an  application  by  parties  or  quasi 
parties  is  based  on  controvertible  matters  not  contained  in  the  record, 
application  may  be  made  by  a  formal  petition,  and  sometimes  this  is 
the  proper  proceeding.  Petitions  filed  by  parties  and  quasi  parties 
differ  from  those  filed  by  strangers  in  that  they  are  more  like  ordinary 
motions  and  do  not  necessarily  constitute  an  independent  pleading  in 
the  cause.  The  most  common  cases  where  a  party  to  the  record  may 
appropriately  file  a  petition  are  such  as  these:  where  a  defendant 
who  has  defaulted  and  against  whom  a  pro  confesso  has  been  taken 
seeks  to  set  aside  the  decree  and  contest  the  suit ;  where,  after  sale  of 
property  under  a  decree,  a  party  seeks  to  have  the  bids  opened  and  a 
new  sale  made ;  where  one  aggrieved  at  an  interlocutory  order  of  the 
court  seeks  to  have  it  modified  or  vacated ;  where  a  party  seeks  to 
have  a  receiver  appointed,  or  an  injunction  granted^  on  some  ground 
arising  during  the  litigation ;  where  a  final  decree  has  been  made  and 

•0  See  po9t,  I  136i,  •^  Gibson,  Suits  ii|  Clu^i,  (&4  e4.)   I 
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the  party  adversely  affected  thereby  seeks  to  have  the  cause  reheard 
and  the  decree  modified  or  vacated.^^ 

§  1296.  When  Quasi  Parties  Should  Proceed  by  Petition. 

A  quasi  party  should  perhaps  file  a  petition  rather  than  proceed  by 
motion  in  such  situations  as  these:  where,  in  a  suit  to  administer 
assets,  a  creditor  who  is  not  a  party  wishes  to  set  up  his  claim  in  the 
suit,  or  where  he  seeks  to  contest  the  claim  of  another  party,  or  assert 
any  right  not  apparent  on  the  record ;  where  the  purchaser  at  a  mas- 
ter's sale  wishes  to  be  relieved  from  his  purchase,  or  to  recover  back 
the  purchase-money  or  have  an  abatement  in  the  price;  where  a 
receiver,  or  other  officer  of  the  court,  wishes  to  bring  up  some 
important  matter  connected  with  the  cause  wherein  he  is  interested, 
as  that  he  has  been  interfered  with  or  has  been  sued  while  in  the  dis- 
charge of  his  official  duty,  or  where  he  wishes  to  be  directed  as  to  the 
conduct  of  his  business  as  receiver,  or  desires  to  be  discharged.  By 
means  of  a  petition  a  quasi  party  can  bring  up  any  matter  material  to 
his  interests  in  the  cause.^* 

§  1297.  Form  and  Contents  of  Petition. 

A  petition  for  an  interlocutory  order  contains  all  of  the  essentials 
of  a  supplemental  bill,  except  the  prayer  for  process,  and  does  some- 
times pray  that  notice  of  its  filing  may  be  given  to  those  adversely 
interested.  It  must  (1)  be  addressed  to  the  chancellor  of  the  court  in 
which  it  is  to  be  filed;  (2)  it  must  specify  the  cause  to  which  it 
relates,  and  in  which  it  seeks  for  some  order;  (3)  it  must  contain  in 
detail  the  facts,  or  matters,  which  justify  or  authorize  the  ordei 
sought ;  and  (4)  must  pray  for  the  particular  order  desired,  and  may, 
also,  pray  for  general  relief.  A  petition  should  be  signed  and  sworn 
to ;  and,  like  all  other  pleadings,  must  avoid  scandalous  and  imperti- 
nent matter.^* 

§  1298.   Serrioe  of  Petition. 

Every  petition  requiring  service  must  be  served  two  clear  days, 
exclusive  of  Sunday,  before  it  is  heard,  unless  by  the  rules  of  the 
court  some  other  period  is  fixed.  If  personal  service  is  required,  it 
is  made  by  delivering  a  copy  of  the  petition  to  the  party.    When  he 

•t  GilMon,  Suits  in  Chan.  (2d  ed.)  I       •«  GibBon,  Suits  in  Chan.    (2d  ed.) 
791.  797 ;  3  Dan.  Cfc,  Pr,  208, 

•sQibaon,  Suits  in  Chan.   (2d  e4«) 
708. 
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cannot  be  found,  an  application  must  be  made  by  motion,  on  affidavit, 
for  an  order  to  substitute  service,  by  leaving  a  copy  of  the  petition  at 
the  party's  dwelling-house,  or  place  of  abode,  with  one  of  his  family.^*^ 

§  1299.  Hearing  and  Disposing  of  Petition. 

If  a  petition  is  in  the  nature  of  a  formal  motion,  and  all  the  facta 
necessary  to  its  due  consideration  appear  of  record,  or  otherwise,  in 
the  cause,  it  is  summarily  heard  and  disposed  of  in  the  same  way  as  a 
motion.  If,  however,  the  facts  alleged  in  the  petition  do  not  other- 
wise appear,  and  are  denied,  or  at  least  not  admitted,  the  court 
usually  directs  a  master  to  hear  proof  and  report  as  to  the  facts.  If 
the  facts  alleged  in  the  petition 'do  not  entitle  the  petitioner  to  the 
relief  he  seeks,  or  if  the  relief  he  seeks  is  not  proper  to  be  granted  in 
that  cause,  or  in  that  form,  or  by  such  a  summary  course  of  pro- 
cedure, the  opposite  party  may  move  the  court  to  dismiss  the  peti- 
tion, assigning  his  grounds ;  this  motion  is  in  the  nature  of  a  special 
demurrer,  and,  if  successful,  the  petition  is  dismissed.  If  the  petition 
presents  an  issue  of  fact,  the  opposite  party  may  plead  to  it,  or  he  may 
answer  it,  as  though  it  were  a  bill ;  and  if  it  presents  an  issue  of  law, 
he  may  demur  to  it,  though  the  more  usual  course  is  to  move  to  digmifla 
it.«« 

Use  of  Affidavits  in  Interlocutory  Proceedings, 

§  1300.  Nature  and  Vses  of  Affidavits. 

In  the  course  of  litigation  in  courts  of  equity  many  occasions  arise 
for  the  use  of  affidavits.  They  are  available  in  support  of  almost  any 
motion  or  petition  that  either  of  the  parties  may  see  fit  to  bring 
forward ;  and  they  are  very  freely  used  in  all  sorts  of  interlocutory 
proceedings.  Perhaps  the  most  important  use  to  which  they  are  put 
is  in  connection  with  motions  for  the  granting  or  dissolving  of  pre- 
liminary injunctions  and  for  the  appointment  of  receivers.  Affidavits 
are  not  formal  proof,  and  hence  they  are  not  generally  admissible  as 
evidence  at  the  final  hearing  on  the  issues  made  by  the  pleadings. 
Their  use  is  confined  to  the  interlocutory  stages  of  the  suit,  and  their 
chief  purpose  is  to  satisfy  the  court  as  to  the  propriety  and  validity  of 
various  interlocutory  orders  or  steps. 

An  affidavit  is  a  voluntary,  ex  parte  statement,  formally  reduced 
to  writing,  and  sworn  to  or  affinned  before  some  officer  authorized  by 

06  3  Dao.  Cli.  Pr.  26^.  ••Gibson,   Suits   in   Chan.    (2d  ed.) 
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law  to  take  it ;  ^  or,  as  it  has  otherwise  been  defined,  the  affidavit  ii  a 
declaration  on  oath  or  affirmation  before  some  person  having  oompe- 
tent  authority  to  administer  the  same.** 

Affidavits  are  not  a  part  of  the  record  proper,  even  though  thej  are 
filed,  unless  made  so  by  an  order,  entered  on  the  minutes  of  the  oourt, 
in  the  nature  of  a  bill  of  exceptions.  All  affidavits  read  in  a  cause 
must,  however,  be  duly  filed,  and  the  court  may  decline  to  hear  them 
if  this  is  not  done.** 

§  1301.  ToIuBtary  Charaoter  of  Affidatit 

Affidavits  must  be  voluntarily  given.  The  court  haft  BO  power  to 
grant  a  rule,  or  order,  the  purpose  of  which  is  to  compel  an  unwilling 
individual  to  give  an  ex  parte  affidavit  to  be  used  at  a  hearing  on  a 
motion.  The  authority  to  compel  the  giving  of  testimony  does  not 
extend  to  the  making  of  affidavits.  A  party  who  finds  it  necessary 
to  use  affidavits  must  rely  on  such  as  may  be  freely  given.^ 

However,  if  a  person  having  possession  of  material  information 
about  a  matter  necessary  to  be  determined  on  an  interlocutory  pro- 
ceeding should  unreasonably  refuse  to  make  an  affidavit  to  be  used  in 
such  proceeding,  the  difficulty  can  be  obviated,  in  the  discretion  of  the 
court,  by  ordering  a  reference  to  inquire  into  the  matter  in  question* 
Upon  such  reference  the  person  refusing  to  divulge  the  information 
in  his  possession  could  be  called  upon  to  appfWT  &nd  t^ii^  fonnaUy 
before  the  master.  Such  testimony  would  be  given  in  obedieuoe  to 
the  order  of  the  court.  Where  the  cause  is  in  a  stage  that  will  permit 
of  the  taking  of  formal  proof  by  deposition  the  foregoing  expedient 
would  not  be  necessary.  An  examiner  may  be  appointed  to  take  the 
testimony  of  an  unwilling  witness  to  be  used  on  a  preliminary  motion, 
such  as  an  application  for  a  temporary  injimction.  The  motion  for 
the  appointment  of  the  examiner  in  such  case  should  be  in  writing 
and  should  set  forth  the  name  of  the  witness  and  the  purpose  for 
which  his  testimony  is  to  be  used.  Notice  of  the  application  must  be 
given  to  the  adverse  party ."^^ 

§  ISOe.  By  Whom  Afldavit  Skoidd  Be  Xiide. 

As  a  general  rule,  an  affidavit  should  be  made  by  the  peraon  who 
has  personal  knowledge  of  the  facta,  unless  a  good  reason  is  shovm  for 

•TCrensliaw   P.    MHIer    {IWIJ  111       to  Orenghaw  p.  Miller  (1901)  111  Fed. 

Fed.  450,  401.  450. 

•>  3  Dan.  Ch.  Pr.  234.  7i  Harnmerschla^  Mfg.   Co.   r.   Judd 

•»  Gibson,   Suits   in   Chan.    (2d  ed.).    ()8S6)  20  Fed.  292. 

7S4. 
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its  being  made  by  some  other  person.  An  affidavit  may  be  made  by 
an  agent,  or  by  a  solicitor,  when  he  has  personal  knowledge  of  the 
facts ;  but,  as  a  rule,  not  otherwise.  The  leading  affidavit  should  be 
made  by  the  party  himself,  unless  he  is  sick,  or  absent,  or  the  suit  is 
being  conducted  by  an  agent,  or  attorney  in  fact ;  corroborating  affi- 
davits may  be  made  by  any  one  having  personal  knowledge  of  the 
facts.  Where,  however,  the  facts  are  peculiarly  and  personally 
within  the  knowledge  of  the  solicitor,  his  affidavit  should  always 
accompany  that  of  his  client,  especially  when  diligence,  good  faith, 
surprise,  or  want  of  notice  is  involved,  during  the  progress  of  a  suit'^ 

§  1303.  Entitling  Affidayit. 

An  affidavit  should  as  a  rule  be  entitled  in  the  cause  wherein  it  is 
to  be  used.^*  An  affidavit  not  entitled  in  the  cause  is  merely  an  extra- 
judicial oath;  if  received  and  found  false,  an  indictment  for  perjury 
could  not  be  sustained  on  it.''* 

The  rule  requiring  affidavits  to  be  entitled  in  the  cause  does  not 
apply,  so  it  has  sometimes  been  held,  where  the  affidavits  are  taken 
before  the  suit  is  begun.  Affidavits  made  before  the  suit  is  com- 
menced should  merely  state  the  purpose  for  which  they  are  to  be  used. 
An  affidavit  prematurely  entitled  in  a  cause  not  then  pending  may  be 
rejected.''^ 

§  1304.  Venue  of  Affidavit 

The  affidavit  should  show  where  the  affidavit  was  taken,  otherwise 
it  may  not  appear  that  the  officer  administering  the  oath  had  author- 
ity to  do  so.  But  where  an  affidavit  is  properly  entitled  and  is  sworn 
to  before  a  clerk  of  the  court  in  which  the  suit  is  pending,  who  affibices 
his  official  seal,  there  is  a  presumption  that  he  administered  the  oath 
there,  or  at  least  in  a  place  where  he  had  authority  to  administer  it 
Proceedings  based  on  such  an  affidavit  are  good  as  against  collateral 
attack,^^ 

71  Gibson,  Suits  in  Chan.   (2d  ed.)   §  ceiy  from  the  practice  of  the  common 

785.  law   courts.     Rex   v,   Jones    (1726)    1 

73  G^oldstein  v.  Whelan  (1894)  62  Fed.  Strange  704;  Rex  r.  Pierson  (1738)  An- 

124;     Sterrick    v.    Pugsley     (1874)     1  drews  313;   Rex  v.  Harrison    (1794)    6 

Flipp.  360,  Fed.  Cas.  No.  13,379.  T.  R.  60;  Rex  v.  Cole   (1796)   6  T.  R. 

7  4  Buerk   v,   Imhaeuser    (1876)    Fed.  640. 

Cas.  No.  2,107a.  76  Ormsby  v.  Ottman  (C.  C.  A.;  1898) 

7  5  Sterrick  v.  Pugsley  (1874)  1  Flipp.  85  Fed.  492,  29  C.  C.  A.  295. 

350,  Fed.  Cas.  No.  13,379;  Baldwin  V.  The  proper  venue  of  an  affidavit  tak- 

Bemard    (1872)     Fed.    Cas.    No.    797;  en  before  a  United  States  commissioner 

Blake  Crusher  Co.  v.  Ward    (1874)    1  runs    as    follows:      ''United    States    of 

Am.  L.  T.  N.  S.  423,  Fed.  Cas.  No.  1,605.  America,    Eastern    District    of    Michi- 

This  foolish  rule  seems  to  have  been  gan,"  or  naming  some  other  particular 

imported  into  the  English  court  of  chan-  district,  as  the  case  may  be.     Sterrick 
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The  venue  may  be  placed  next  below  the  style  of  the  cause ;  or  it 
may  be  prefixed  to  the  jurat  If  the  affidavit  is  sworn  in  open  court, 
and  the  jurat  so  shows,  that  is  sufficient  evidence  of  the  venue.^^ 

§  1305.  Contents  and  Form  of  Affidavit. 

The  person  making  the  affidavit  should  begin  his  statement  by  giv- 
ing his  name  and  place  of  residence,  and  if  he  is  a  party,  or  has  any 
connection  with  the  suit,  or  is  a  solicitor,  witness,  or  officer,  he  should 
so  state.  It  is  also  often  important  to  state  his  age  and  business,  as 
these  facts  sometimes  add  force  to  his  statements.*^^ 

An  affidavit  should  be  pertinent  to  the  application  based  on  it,  and 
free  from  prolixity,  impertinence,  and  scandal;  it  should  give  all 
the  necessary  circumstances  of  time,  place,  and  manner,  and  other 
material  incidents;  and  its  matter  should  be  sufficient,  when  con- 
sidered by  itself,  or  in  connection  with  other  affidavits,  to  warrant  the 
application  based  on  it,  or  supported  by  it  The  matter  it  contains, 
and  all  the  material  circumstances  attending  it,  should  be  stated  posi- 
tively, so  that  the  court  may  be  fully  informed  as  to  the  truth  of  the 
matter.  An  affidavit  should  give  facts,  and  not  hearsay,  opinions, 
inferences,  or  conclusions  of  law.  When  the  deponent  swears  to  words 
spoken,  it  is  a  proper  precaution  to  add,  "  or  words  to  that  efEect." 
Affidavits  ought  also  to  be  legibly  written  in  ink,  and  in  one  handwrit- 
ing, without  any  interlineations  or  erasures  except  such  as  are  noted 
before  signing.^* 

After  the  substance,  or  statement  of  facts,  has  been  set  forth,  an 
affidavit  usually  concludes  thus:  ^^And  further  this  affiant  saith 
not."    This  conclusion,  however,  is  not  essential.®^ 

The  credit  to  be  given  to  an  affidavit  may  be  much  impaired  by  the 
circumstances  attending  its  execution.  Thus  in  a  case  where  printed 
forms  were  sent  out  to  be  signed  and  sworn  to  by  any  who  could  be 
found  willing  to  do  so,  the  court  observed  that  this  circumstance 
detracted  much  from  the  weight  of  the  affidavits.®^ 

§  1306.  Signature  ani  Oath  to  Affidavit. 

An  affidavit  must  be  duly  signed  by  the  person  making  the  same. 
If  the  affiant  can  sign  his  own  name,  he  should  do  so;  if  not>  he 
shoidd  make  his  mark,  and  his  signature  should  be  duly  witnessed*®^ 

V.  Pagsley    (1874)  1   Flipp.  350,  Fed.       so  Gibson,  Suits   in  Chan.    (2d   ed.) 
Cas.  No.  13,370.  786. 

77  Gibson,  Suits  in  Chan.    (2d  ed.)        si  Carroll  17.  Ertheilier  (1880)  1  Fed. 
786.  688. 

7 s  Gibson,   Suits  in   Chan.    (2d   ed.)        8 1  Gibson,   Suits   in   Chan.    (2d   ed.) 
786.  786 

7 » Gibson,   Suits  in   Chan.    (2d  ed.) 
786. 
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The  affidavit  must  be  sworn  to  before  some  officer  antborLsed  to 
administer  oaths  by  the  laws  of  the  United  States  or  by  fte  equity 
rules.  An  affidavit  taken  before  a  person  not  thus  authorisied  cannot 
be  used  in  a  federal  court.®'  Ju4ges  of  any  court  of  the  United  Statea 
or  of  any  state  or  territory,  and  notaries  public  generally  (within  the 
limits  of  this  jurisdiction)  are  authorized  to  administer  oaths.** 

An  affidavit  made  by  a  party  residing  in  a  foreign  country  may  be 
received,  provided  it  is  shown  that  the  person  before  whom  the  affi- 
davit is  taken  is  authorized  by  the  law  of  that  country  to  administer 
oaths.  By  the  law  of  nations  a  foreign  notary  has  credit  everywhere, 
but  some  evidence  is  required  that  the  person  whose  seal  is  affixed 
actually  fills  the  character  he  assumes.  This  evidence  may  be  sup 
plied  by  the  certificate  of  some  public  officer  of  the  country.®* 

§  1307.  IFse  of  AffldaWt  Agminst  farty  Villiiff  Stae. 

An  affidavit  filed  by  a  party  in  one  stage  of  a  suit  may  be  used  by 
his  adversary  as  an  affidavit  or  in  evidence  on  the  trial  of  the  issue  of 
fact  at  a  subsequent  stage  of  the  same  proceedings.  As  against  the 
party  making  the  affidavit  it  has  the  eflFect  of  a  solemn  admission.*^ 
An  affidavit  made  in  a  state  court  while  the  cause  is  there  pending 
can  be  used  in  the  federal  court  after  removal  against  the  party  who 
introduced  it.®'' 

89  Haight  r.  Morria  Aqueduct  (1S26)  Buerk  v,  Imhaeuser  (1876)  Fed.  Cas.  Ho. 

4  WaAh.  C.  C.  SOI,  Fed.  Crs.  No.  5,902;  2,1QII«. 

In  re  McKibhen    (1875)    Fed.  Cas.  No.  86  3  Dan,  Ck.  Pr.  235<  236. 

8,869.    See    Gray    v.    Tunstall     (1847)  8 « Chicago  etc.  Ck).  u.  Ohle  (ISSS)  117 

Hem  pat.  658,  Fed.  Cas.  No.  5,730.  IT.  8.  123,  6  Sup.  Ct.  Rep.  082,  29  L.  ed. 

84  Prior   to   the  Act  of   August   i5,  837. 

1876.  c.  304,  notaries  public  of  the  sev-  87  Chicago  etc  Co.  t?.  Ohle  (1186)  117 

era!  states  and  territories  could  not  take  U.  S.  123,  6  Sop.  Ct.  083,  29  L.  ed.  837. 
affldavits  to  Ue  used  in  tl\e  circuit  courts. 
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INTERLOCUTORY  PROCEEDINGS    {continued). 

Orders  to  Speed  «r  #««f  J^ro&eeiim^s* 

i  1308.    Order  to  Speed  Cause. 

1309.  Lapee  of  Three  Terms  No  Ground  of  Peremptory  Dismissal. 

1310.  Order  for  Temporary  Etay  of  Proceedings. 

Orders  for  Consolidation, 

1311.  Consolidation  of  Causes  in  Federal  Courts. 

1312.  Considerations  Bearing  on  Right  to  Consolidate. 

1313.  Consolidation  of  Principal  and  Ancillary  Suits. 

1314.  Consolidation  of  Patent  Suits. 

1315.  Stage  of  Proceedings  at  Which  Consolidation  Allowed. 

1316.  Effect  of  Consolidation. 

Orders  for  Continuamoe  of  OtuM. 

1317.  Applications  for  Continuance. 

1318.  Continuance  for  Absence  of  Witness. 

1319.  Affidavits  Sup|)orting  Application  for  OontiAuaac^ 

1320.  Continuance  Pending  Decision  of  Other  Suit. 

1321.  Vacancy  in  Office  of  Judge. 

Orders  for  Payment  or  Investment  of  Money. 

1322..  Order  for  Payment  of  Money  or  JMivery  of  Property  into  Court. 

1323.  Protection  of  Person  Paying  Fund  into  Court. 

1324.  Order  for  Payment  Out  or  Investment  of  Money. 
1M6.    Dispoeitioii  of  Money  Voluntarily  Paid  into  Omrt. 

Yoluntary  Dismissal. 
a.  LcATe  t0  Dismiss: 

« 

1826.  Applioatfoii  to  Biitcr  Votentaty  DIttnisaaL 

1327.  Leave  of  Court  Essestial. 

1328.  Discretion  of  Court  as  to  Allowance  of  Voluntary  Dismissal. 

1329.  Dismissal  Not  Permitted  to  Undue  Prejudice  of  Defendant. 

i.  Frsjudioe  to  XMnJaait 

1830.  What  Constitutes  Prejudfte  to  Defendant. 

1331.  State  of  Proof  as  Atfeetiag  Right  to  Dismiss. 

1332.  Dismisssi  after  ]jM»rloeiK.toi7  Decrae. 

1333.  Considerations  Justifying  Denial  of  Leave  to  Dismiss. 

1334.  DeTendant's  Title  to  Affiimative  Relief. 
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e.  Filing  of  Cross  Bill  as  Affecting  Rig^t  to  Dismiss: 

§  1335.  Cross  Bill  Defeats  Right  of  Dismissal. 

1336.  Plaintiff's  Failure  to  File  Replication. 

1337.  Dismissing  Original  Bill  without  Prejudice  to  Cross  Bill. 

1338.  Application  to  Dismiss  before  Cross  Bill  Filed. 

d.  Order  of  Dismissal: 

1330.    Form  of  Order. 

1340.  Order  Conditioned  on  Payment  of  Costs. 

1341.  Order  Allowing  Proof  to  Be  Used  in  Future  Suit. 

Dismissal  in  Iwoiiwm, 

a.  Mode  and  Grounds  of  Dismissal: 

1342.  Dismissal  by  Court  on  Own  Motion. 

1343.  Dismissal  on  Motion  of  Defendant. 

1344.  Grounds  of  Motion  to  Dismiss. 

1345.  Dismissal  for  Want  of  Prosecution. 

1346.  Motion  to  Dismiss  and  Motion  to  Strike  Distinguished. 

5.  Order  of  Dismissal: 

1347.  Dismissal  without  Prejudice. 

1348.  When  General  Dismissal  Improper. 

Orders  to  Speed  or  Stay  Proceedings. 

§  1308.  Order  to  Speed  Came. 

In  the  exercise  of  its  power  to  control  and  direct  the  proceedings, 
the  court  will,  in  case  of  undue  and  unnecessary  delay,  entertain  a 
motion  to  compel  the  plaintiff  to  speed  the  cause,  on  the  penalty  of 
having  his  suit  dismissed  if  he  fails  to  comply.  The  order  in  such 
case  is  usually  put  in  the  alternative  form  that  the  plaintiff  speed  the 
cause>  otherwise  the  same  to  stand  dismissed.  Such  an  alternative 
order  will  be  granted  on  motion  where  it  appears  that  the  plaintiff 
delays  unreasonably  to  take  a  pro  confesso  against  some  of  the  defend- 
ants and  thereby  delays  the  cause  as  to  those  who  have  answered.* 

Where  a  person  is  named  as  a  defendant  in  the  bill,  the  plaintiff  is 
bound  to  procure  service  and  proceed  against  him,  or  dismiss  him 
from  the  bill.  Otherwise  the  bill  will  be  dismissed  on  motion  of  the 
other  co-defendants.  But  where  the  delay  is  not  chargeable  to  the 
plaintiff's  remissness,  the  rule  to  dismiss  will  not  be  made  peremptory 
in  the  first  instance.    If  the  plaintiff  undertakes  to  speed  the  cause, 

1  Gilbert  v.  Van  Arman  (1875)  1  Flipp.  421,  Fed.  Gas.  No.  5,414. 
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and  there  is  a  probability  that  service  may  be  had  on  the  defendant 
not  yet  brought  in,  the  court  will  grant  time.^ 

§  1309.  Lapse  of  Three  Terms  No  Ground  of  Peremptory  Dismissal. 

The  mere  fact  that  the  plaintiff  has  omitted  for  three  terms  to  pro- 
ceed with  a  cause  does  not  justify  a  peremptory  order  of  dismissal. 
Under  the  English  chancery  practice  such  a  delay  operated  to  entitle 
the  plaintiff  to  a  dismissal;  but  under  the  rules  of  federal  practice 
the  defendant  has  abundant  opportunity  to  force  the  cause  along  or 
procure  a  dismissal,  and  if  the  defendant  fails  to  avail  himself  of  this 
privilege,  he  will  be  considered  as  himself  remiss.  Accordingly  a 
plaintiff  who  has  done  nothing  for  three  terms  will  be  given  till 
another  term  to  take  the  necessary  steps.^ 

§  1310.  Order  for  Temporary  Stay  of  Proceedings. 

As  the  court  may  entertain  a  motion  to  speed  a  cause,  so  will  it  in 
a  proper  case  enforce  a  temporary  stay  of  the  proceedings  when  this 
is  necessary  or  desirable  for  the  proper  administration  of  justice. 

If  two  or  more  suits  are  brought  in  the  same  court  relating  to  the 
same  subject-matter — as  sometimes  happens  in  situations  where 
numerous  beneficiaries,  creditors,  or  claimants  have  rights  in  a  com- 
mon fund — the  court  will  sometimes,  on  motion  of  the  common 
defendant  or  of  the  plaintiff  in  the  first  suit,  stay  the  proceedings  in 
all  the  other  suits.  Or  the  court  may  allow  any  one  of  the  suit^  to  pro- 
ceed, if  the  pleadings  therein  appear  to  be  better  adapted  to  the 
proper  development  of  the  issues  and  the  fit  determination  of  the  com- 
mon interests.* 

In  a  bill  for  partition,  proceedings  will  be  stayed  until  the  plain* 
tiff  has  established  his  title  in  an  action  at  law,  where  it  appears  from 
the  answer  that  the  legal  title  is  in  issue ;  but  an  answer  that  merely 
denies  the  heirship  of  the  plaintiff  has  been  held  to  put  in  issue  the 
mere  question  of  personal  identity  rather  than  the  legal  title  to  the 
property.  In  such  a  case  the  court  of  equity  refused  to  stay  proceed' 
ings  on  the  motion  of  the  defendant.*^ 

A  cause  will  not  be  stayed  or  kept  pending  an  unreasonable  length 
of  time  in  one  court  merely  to  abide  the  result  of  another  suit  against 

tPicquet  v.  Swan  (1830)  5  Mason,  4  Gibson,  Suits  in  Chan.  (2d  ed.)  764. 
561;  Jeflsup  v.  Illinois  Cent.  R.  Co.  6  McClaskey  i;.  Barr  (1890)  42  Fed. 
(1888)  36  Fed.  735.  600. 

s  Delauney  v.  Hennann  (1830)  Baldw. 
132,  Fed.  Cas.  No.  3,757. 
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a  different  parly  but  involving  similar  issues  in  another  court  If 
the  party  on  whom  the  duty  of  prosecuting  the  cause  devolves  is  not 
willing  to  proceed  regardless  of  the  possible  result  in  the  other  suit, 
his  cause  should  be  dismissed.^ 

A  striking  example  of  the  power  of  a  court  of  equity,  on  proper 
motion,  to  control  the  action  of  the  parties  in  rqgard  to  interlocutory 
juattcrs  relating  to  a  pending  suit  arises  in  the  field  of  patent  law. 
To  illustrate :  Two  rival  manufacturers  are  selling  tanks.  One  sues 
the  other  for  the  infringement  of  his  patent,  and  after  this  suit  is 
instituted  the  same  plaintiff  also  brings,  and  threatens  to  bring, 
numerous  other  separate  suits  against  persons  in  other  jurisdictions 
who  feave  purchased  tanks  of  the  defendant,  restraining  them  from 
micrketing  or  using  defendant's  tanks.  It  is  held,  that  upon  the  appli- 
cation of  the  defendant  in  the  original  suit,  the  court  has  the  power  to 
restrain  the  plaintiff  from  suing  other  parties  in  other  jurisdictions. 
But  the  same  court  granting  such  an  order  refused  to  lenjoin  the 
further  prosecution  of  suits  already  brought.  This  unusual  exercise 
of  power  is  only  resorted  to  for  the  purpose  of  preventing  an  abuse 
peculiar  to  pat^t  casesJ 

Orders  far  Consolidation. 

§  iSll.  Consolidation  of  Causes  in  Federal  Courts. 

In  the  exercise  of  its  power  to  guide,  direct,  and  control  the  pro- 
ceedings iB  a  cause  pending  before  it,  the  court  sometimes  makes 
orders  otMHolidating  one  cause  with  another  pending  in  the  same 
court,  or  consolidating  different  independent  branches  of  the  same 
controversy.  Some  courts  of  equity  have  stumbled  over  the  point 
whether  obe  cause  can  be  consolidated  with  another  over  the  objection 
of  one  of  the  parties ;  ^  but  the  suggestion  that  the  court  has  no 
authority  to  niake  such  an  order  is  without  sufEcient  basis.  Undoubt* 
edly  the  practice  is  modem,  and  the  English  court  of  chancery  aeems 
not  to  have  been  aocustomed  to  make  such  orders  with  any  frequency*® 

6  Grain-Drill  Mfg.  Co.  v.  Reinstedler  creating  a  stampede  among  bis  custom- 

(1 885)  25  Fed.  198.  ers;  alarming  them  by  circulars,  breath- 

?  Oommei\)ial  Acetylene  Ck>.  v.  Port-  ing  threats  of  proeeoution,  denouncing 

able  Lighting  Go.  <1906)   152  Fed.  642.  the  product  of  the  rival  conceni  as  an 

The  court  observed:    '*  Instances  are  not  infringing  device,  at  the  same  time  tak- 

wanting  where  patentees  make  illicit  use  ing  no  step  to  bring  any  of  the  numer- 

of   the  courts   as   instrumentalities   of  ous  suits  to  final  hearing.'' 
oppression;  Wing  a  multiplicity  of  suits,       «  Knight  Bros.  t?.  Ogden  Bros.  (187?) 

purposely  scattered  through  the  circuita,  3   Tenn.    Ch.    409 ;    Ogbum   t\    DuBla{> 

not  for  the  honest  purpose  of  securing  (1882^   9  Lea  165.    But  see  Clement  v, 

an  adjudication  in  support  of  the  pat-  Clement  (  1904)  11^  Tens.  40. 
ent,  but  to  crush  a  rival  manufacturer  by       9  However,  the  practice  o!  consolidai- 
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But  this  is  immaterial.    So  far  as  the  federal  courts  are  ooncemad^ 
the  right  to  consolidate  causes  is  expressly  given  by  statute. 

Section  921  Rev.  8tat.:  When  oauseB  of  a  like  nature  or  relative  t^  tike  aame 
^[aestion  are  pending  before  a  court  of  the  United  States,  or  of  any  territory, 
the  coart  may  make  such  orders  and  rules  concerning  proceedings  therein  as 
nay  be  conformable  to  the  usages  of  courts  for  avoiding  unnecessary  costs  or 
delay  in  the  administration  of  justice,  and  Miay  oonBolidate  said  eanses  when 
it  appears  reasonable  to  do  so. 

This  statute  is  merely  declaratory  of  the  preexisting  law.^**  The 
doctrine  certainly  conforms  to  the  general  idea  of  that  control  which 
the  court  undoubtedly  has  over  proceedings  before  it.  Occasions  for 
the  consolidation  of  causes  do  not  veiy  frequently  arise;  but  when 
they  do  arise,  the  administration  of  justice  is  so  manifestly  furthered 
that  the  cdurt  should  not  hesitate  about  taking  the  atepi. 

A  oayfie  remov^  from  a  state  court  can  be  consolidated  with 
another  suit  already  pending  in  the  federal  court  on  the  same  ground 
as  any  other  suit  might  be  so  consolidated  with  it.** 

§  1312.  CoBsideratioiis  Bearing  on  £ie^t  tQ  Consolidate. 

In  determining  whether  one  cause  should  be  consolidated  with 
another  the  court  exercises  a  judicial  discretion;  and  an  order  of 
consolidation  will  be  passed  only  winen^  ia  the  language  of  the  statute, 
it  appears  reasonable  to  do  so.^*  The  circumstance  that  the  defend- 
ants in  the  various  suits  may  be  brought  by  the  consolidation  into 
antagonistic  relations  is  not  fatal  to  the  right  to  consolidate  where 
other  conditions  justify.*®  Consolidation  of  two  suits  may  be 
effected  where  they  are  between  the  same  parties  and  relate  to  the 
same  subject-matter,  though  the  bills  seek  antagonistic  relief.  To  this 
end  one  bill  may  be  treated  as  a  cross  bill  as  regards  the  odier.^^ 

A  consolidation  will  not  be  permitted  where  the  interests  involved 
in  the  several  suits  pertain  to  different  persons  and  the  parties  in  the 
suits  are  different*^     If  it  is  apparent  from  the  pleadings,  or  other- 

ing  suits  seems  to  bave  originated  with  Andrews  v.  Spear    (1877)   4  Dill.  472, 

Lord  Mansfield^     See  Mutual  Life  Ins.  Fed.  Cas.  No.  379;  Toledo  etc.  R.  Co.  v. 

Co.  o.  Hilhnon  {189Z)  145  U.  6.  292,  36  Continental  Trust  Co.   (C.  C.  A.;  1890) 

L.  ed.  7<K».  3«    C.    C.   A.    155,   95    Fed.    497,    506; 

10  See  Safanon  Falls  Mfg.  Co.  «.  Tan-  Wabash  ete.  R.  Co.  i?.  Central  Trust  Co. 
gier  (1856)  3  Ware  110.  (1885)  23  Fed.  513. 

11  Wabash,  St  L.  <:;  P.  Ry.  Co.  v.  is  Kee{)  v.  Indiaaapolis  &  8t  L.  R. 
Central  Trust  Ob.  of  New  York  (1885)  Co.  (1882)  10  Fed.  454. 

23  Fed.  M3.  i4  Lant  «.  Kinne  (C.  C.  A.$  1896)  75 

isMutaal   Life   lis.  Co.   v.   Hifanon  Fed.  636,  21  C.  C.  A.  466. 
(1892)    14l»  U.  «.  285,  3»  L.  ed.  707;       ic  Qeatfl  Zruft  Go.  of  New  Yark  ff. 
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wise,  that  no  economy  of  time,  labor,  or  expense,  would  result  from  a 
consolidation,  the  order  will  be  refused.** 

§  1818.  Consolidation  of  Principal  and  Ancillary  Suits. 

Any  ancillary  suit  may  properly  be  consolidated  with  the  principal 
suit  upon  which  it  is  dependent  and  heard  with  it ;  and  this  will  be 
done  where  this  step  will  lessen  the  costs  and  tend  to  expedite  the 
proceedings.  A  foreclosure  suit  against  a  railroad  company  and  a 
creditors'  bill  against  the  same  insolvent  company  are  properly  con- 
solidated with  each  other,  where  one  suit  can  be  treated  as  ancillary  to 
the  other.^^  The  consolidation  of  a  principal  and  ancillary  suit  can 
have  no  eflfect,  of  course,  on  the  jurisdiction  of  the  court  in  cases 
where  jurisdiction  is  dependent  on  diverse  citizenship.*® 

fifiotia?  City  etc.  Co,  v.  Trust  Co.  (1897)  27  C,  C.  A.  73,  82  Fed.  124:  A  bill 
filed  to  foreclose  a  first  mortgage  was  consolidated  with  a  suit  to  foreclose  a 
second  mortgage  on  the  same  property.  Furthermore,  the  holders  of  certain 
judgment  liens  inferior  to  the  mortgages  were  permitted  to  intervene  and  be 
made  parties  defendant,  the  property  then  being  in  the  hands  of  a  receiver 
appointed  by  the  court.  It  was  held  that  the  jurisdiction  of  the  court  in  the 
main  suit  was  not  ousted  by  the  fact  that  the  citizenship  of  scmie  of  the  parties 
thus  brought  in  by  consolidation  and  intervention  was  such  as  to  have  defeated 
jurisdiction  in  an  original  proceeding. 

§  1314.  Consolidation  of  Patent  Suits. 

Two  different  suits  for  the  infringement  of  patents  will  be  consoli- 
dated where  all  the  mechanical  devices  that  are  alleged  to  be  infringed 
are  used  in  one  machine,  and  it  appears  that  the  convenience  of  the 
court  will  be  thereby  subserved  and  the  labor  of  preparing  the  suits 
lessened.*** 

§  1316.  Stage  of  Proceedings  at  Which  Consolidation  Allowed. 

Generally  speaking,  all  the  causes  to  be  consolidated  should  be  ripe 
for  a  decree  when  the  application  for  consolidation  is  made:  other- 
Virginia,  T.  ft  0.  Steel  &  Iron  Co.  14  Sup.  Ct.  305;  Freeman  t?.  Howe 
(1893)  55  Fed.  760.  (1800)    24   How.   450,    16  L.   ed.   749; 

i<  Davis  V.  St.  Louis  &  S.  F.  Ry.  Co,  Krippendorf  r.  Hvde  (1884)  110  U.  S. 
(1885)  25  Fed.  786.  276,  286,  28  L.  ed.  145,  149,  4  Sup.  Ct. 

17  ContinenUl  Trust  Co.  v.  Toledo,  St  27;  Trust  Co.  v.  Bridges  (1893)  10  H. 
L.  &  K.  C.  R.  Co.  (1897)  82  Fed.  642.       S.  App.  115,  6  C.  C.  A.  539,  57   Fed, 

18  Phelps  V.  Oaks  (1886)  117  U.  S.  753;  Society  of  Shakers  v.  Watson 
236,  240,  29  L.  ed.  888,  890,  6  Sup.  Ct.  (1895)  37  U.  S.  App.  141,  155,  15  C.  C. 
714;    Stewart  v,   Dunham    (1885)    115   A.  632,  638,  68  Fed.  730,  736. 

U.  S.  61,  64,  29  L.  ed.  329,  330,  5  Sup.  i*  Deerinfir  r.  Winona  Harvester 
Ct.  1163;  Hardenbergh  v.  Ray  (1894)  Works  (1885)  24  Fed.  90.  See  Frank 
151   U.  S.  112,  118,  38  L.  ed.  93,  94,  t\  Qeiger  (1903)   121  Fed.  126. 
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wise,  if  the  eases  should  be  tied  together  by  consolidating  them  and 
one  branch  should  be  speeded  while  the  other  should  move  slowly,  the 
causes  would  not  be  ready  for  hearing  at  the  same  time  and  the 
diligent  parties  would  have  to  wait  on  the  slothful.  This  is  to  be 
avoided.*®  Different  suits  for  the  foreclosure  of  different  mortgages 
on  the  same  property  may  be  consolidated  for  the  purposes  of  hear- 
ing, but  it  will  not  be  done  where  the  several  suits  are  not  ripe  for  a 
decree  and  there  is  no  certainty  when  either  will  be.  Upon  denying  a 
motion  to  consolidate  in  such  a  case,  the  court  indicated  that  the 
motion,  might  be  renewed  when  either  case  should  be  ready  for 
hearing." 

§  1316.  Effect  of  Consolidation. 

Although  parties  may  thus  lawfully  be  compelled,  at  the  discretion 
of  the  court,  to  try  causes  together,  the  consolidated  suits  remain  dis- 
tinct ;  and  separate  decrees  or  judgments  are  usually  rendered  in  the 
several  causes.  No  party  can  by  this  means  be  deprived,  without  his 
consent,  of  any  right  material  to  his  cause  of  action  or  defense.  He 
has  the  same  right  to  introduce  evidence  in  his  own  behalf  or  to 
object  to  evidence  against  him,  as  if  the  cases  were  tried  separately.** 

Toledo  etc.  R.  Co,  v.  Continental  Trust  Co,  (C.  G.  A.;  1899)  36  G.  G.  A.  156, 
95  Fed.  497:  In  this  case  Lurton,  Gircidt  Judge,  stated  the  purpose  and  effect 
of  consolidating  causes  in  these  terms:  "Consolidation  is  primarily  but  an 
expedient  adopted  for  saving  costs  and  delay.  £ach  record  is  that  of  an  inde- 
pendent suit,  except  in  so  far  as  the  evidence  in  one  is,  by  order  of  the  court, 
treated  as  evidence  in  both.  The  consolidation  does  not  change  the  rules  of 
equity  pleading,  nor  the  rights  of  the  parties,  as  those  rights  must  still  turn 
on  the  pleadings,  proofs,  and  proceedings  in  their  respective  suits.  The  parties 
in  one  suit  do  not  thereby  become  parties  in  the  other,  and  a  decree  in  one  is 
not  a  decree  in  the  other,  unless  so  directed.  It  operates  as  a  mere  carrying  on 
together  of  two  separate  suits  supposed  to  involve  identical  issues,  and  is  intended 
to  expedite  the  hearing  and  diminish  the  expense.  .  .  .  The  bringing  on  of  the 
two  suits  for  hearing  together  does  not  avoid  the  necessity  of  separate  decrees 
in  each  case.  Nor  does  the  fact  that  the  two  suits  have  been  consolidated 
require  that  every  issue  under  each  suit  should  be  heard  at  the  cnme  time." 

The  right  to  dismiss  as  to  any  suit  is  not  impaired  as  to  that  branch 
of  the  litigation  by  a  consolidation ;  ^^  and  where  the  court  finds,  after 
consolidation,  that  a  final  decree  may  properly  be  entered  as  regards 

so  Mercantile  Trust  Go.  v.  Missouri,       > 2  Mutual   Life  Ins.   Go.  v,  Hillmon 

K.  k  T.  Ry.  Go.  (1889)  41  Fed.  8.  (1892)    145  U.  S.  285,  36  L.  ed.  707. 

ti  Mercantile  Trust  Go.  v.  Missouri       2  s  Young  v.  Grand  Trunk  Ry.  (1881) 

etc.  R.  Go.  (1889)  41  Fed.  8.  9  Fed.  348. 
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one  branch  of  tlie  conBolidated  cause,  but  not  as  regards  the  other, 
it  is  proper  to  enter  the  decree  that  is  ripe  without  delaying  until  the 
other  branch  of  the  cause  can  likewise  be  finally  detennined.^^ 

Orders  for  Continuance  of  Cause. 

§  ISIT.  Applications  for  Contlniumee. 

As  the  time  for  the  hearing  of  a  cause  approaches  or  when  such 
time  has  come,  the  necessity  not  infrequently  arises  for  one  party  or 
the  other  to  apply  for  a  postponement  of  the  hearing  to  a  later  day  or 
for  a  continuance  to  the  next  or  even  to  a  later  term.  Such  appli- 
cations are  made  by  motion  supported,  if  need  be,  by  an  affidavit 
The  granting  or  refusal  of  these  applications  is  a  matter  addressed 
to  the  sound  judicial  discretion  of  the  court ;  and  the  action  of  the 
towt  on  such  an  application  is  not  subject  to  review  save  in  a  dear 
case  of  an  abus6  of  such  discretion.^  A  continuftnce  is  not  a  matter 
6f  right.'"  As  a  eo\irt  has  a  discretion  in  regard  to  "die  allowance  or 
di&allowance  of  motions  for  a  continuance,  it  can  impose  any  proper 
t^rms  ftnd  conditions  in  connection  with  the  making  of  an  order 
granting  or  refusing  a  continuance.** 

§  1318.  Continuanoe  for  Absence  of  Witness. 

In  actions  at  law  the  absence  of  material  witnesses  forms  the  basis 
of  most  applications  for  continuance.  Under  the  syst^n  of  equity 
practice  this  ground  for  continuance  is  not  presented  with  great 
frequency ;  or  at  least  the  inability  to  take  the  testimony  of  a  material 
witness  usually  results  not  in  an  application  for  continuance  but  in 
an  application  for  an  extension  of  time  for  the  taking  of  proof. 
Under  the  equity  system  a  cause  is  gradually  shaped  and  prepared  for 
hearing  by  the  parties,  acting  in  pursuance  of  the  equity  rules  and 
orders  of  the  court,  and  in  conformity  with  the  recc^ized  practice 
of  such  courts.  The  cause  is  not  set  for  hearing  until  all  proper  steps 
have  been  taken.  As  a  consequence  the  decisions  on  the  subject  of 
continuances  in  equity  causes  are  not  numerous.  Besides,  the  wfade 
subject  is  so  completely  a  matter  of  judicial  discretion,  and  the  courts 
of  equity  are  usually  so  careful  to  give  all  the  parties  a  reasonable 

t4  Toledo  etc.  R.  Co.  v.  Continental  t<  Diets  v,  Lvmer  (C.  C.  A.;   1804) 

Trust  Co.  (C.  C.  A.;  1899)  36  C.  C.  A.  61  Fed.  792,  10  C.  C.  A.  71. 

155,  95  Fed.  506.  S7  Copper  River  Min.  Co.  t^.  McClellan 

ts  Copper  River  Min.  Co.  v.  McHellan  (C.  C.  A.;  190&)  70  O.  a  A.  6S»,  138 

(C.  C.  A.;  1905)   70  C.  C.  A.  623,  188  Fed.  333. 
Fed«  333;    Drexel   v.   True    (C.  C.  A.; 
1896)  74  Fed.  12,  20  C.  C.  A.  265. 
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opportunity  to  prepare  for  the  hearing,  that  the  action  of  such  courts 
in  this  respect  is  seldom  cause  for  complaint. 

A  continuance  in  an  equity  cause  on  the  ground  of  the  absence  of 
witnesses  is  rightly  denied  where  the  applicant  shows  a  want  of  dili* 
gence  iu  getting  the  testimony  of  those  witnesses.^®  A  court  of 
equity  is  justified  in  refusing  a  continuance  in  order  that  the  testi- 
mony of  the  plaintiff  may  be  taken,  when  it  appears  that  he  had 
previously  gone  away  from  the  district  on  other  business,  knowing 
that  the  cause  was  at  issue,  and  without  giving  his  deposition.^^ 


§  1319,  Affidavits  Supporting  Application  for  ContixLTianQO^ 

The  principles  governing  the  use  of  aflSdavits  on  applications  for  a 
continuance  in  an  action  at  law  also  doubtless  control,  so  far  as  they 
are  applicable,  upon  motions  for  a  continuance  in  equity.  For 
instance,  the  affidavit  should  be  based  on  the  personal  knowledge  of 
the  affiant  and  not  on  mere  hearsay .^^ 

Counter  affidavits  are  admissible  j^^  but  supplemental  affidavits 
from  the  same  affiants,  tendered  after  defects  in  the  original  affi- 
davits have  been  pointed  out,  have  been  refused  in  actions  at  law  on 
the  ground  that  the  practice  of  admitting  such  affidavits  would  be  con- 
ducive to  perjury.'* 

An  affidavit  for  a  continuance,  based  on  the  ground  of  the  inability 
of  a  party  to  obtain  the  testimony  of  material  witnesses,  should  show 
such  facts  as  these:  the  names  and  lesidences  of  the  witnesses;  a 
detailed  statement  of  the  facts  to  which  they  are  expected  to  testify ; 
the  previous  efforts  put  forth  by  the  plaintiff  to  procure  their  testi- 
mony, or,  if  the  evidence  is  newly  discovered,  it  must  be  shown  that 
reasonable  diligence  was  used  in  searching  for  evidence.  It  should 
also  be  made  to  appear  that  the  material  testimony  of  the  witnesses 
could  not  be  supplied  by  other  proof,  and  that  the  witnesses  in  qxies- 
tion  are  either  within  the  jurisdiction  of  the  court  and  amenable  to 
its  process,  or,  if  they  are  out  of  the  jurisdiction,  that  there  is  ground 
for  believing  that  their  deposition  can  be  taken  in  a  reasonable  time. 
It  should  be  averred  that  the  affidavit  is  not  made  for  delay  but  in 

««  Copper  River  Min.  Co.  v,  McClellan  8i  Anonymous    (1809)    Fed.  Cas.  No. 

(C.  O.  A.;  1905)   70  C.  C.  A.  623,  138  434.     Contra  see  Manning  v.  Jamesson 

Fed.  333.  (1806)  Fed.  Cas.  No.  9,046. 

t*Engel8tad  o.  Dufresne   (C.  C.  A.;  >>  Norwood    v.    Sutton    (1806)    Fed. 

1902)  116  Fed.  582,  54  C.  C.  A.  38.  Cas.  No.  10,365;  Union  Bank  of  Oeor^- 

s*Read  v,  Haynie    (1855)    Fed.  Cas.  town   v.   Riggs    (1820)    Fed.    Caa.    Na 

No.  ILOOg.  14,36L 
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order  that  the  affiant  may  have  a  reasonable  opportunity  to  make 
his  defense.^' 


§  1320.  Continuance  Fending  Sediion  of  Other  Suit. 

It  has  been  considered  a  sufficient  ground  for  a  continuation  in 
equity  that  the  suit  depends  exclusively  on  issues  that  are  iuTOlved 
in  other  test  suits  already  pending  for  hearing  in  the  supreme  court.'* 
But  if  the  identity  of  the  issues  in  the  respective  suits  is  called  in 
question  by  affidavit,  the  continuance  or  postponement  will  not  be 
granted.  It  would  not  be  proper  to  try  such  subsidiary  question  on 
mere  affidavits  in  advance  of  the  trial.** 

The  fact  that  the  federal  court  will  follow  the  state  decisions  on 
questions  involving  the  interpretation  of  state  laws  does  not  require 
the  federal  court  to  continue  a  cause  merely  to  allow  the  state  tri- 
bunal to  pass  on  such  a  question.^® 

§  1321.  Vacancy  in  Office  of  Tndge. 

An  occurrence  of  a  vacancy  in  the  office  of  the  judge  of  a  district 
court  operates  ipso  facto,  under  section  602  of  the  Revised  Statutes, 
as  a  continuance  of  all  proceedings  pending  in  that  court.*^  The 
applicability  of  this  rule  to  equity  causes  is  clear  but  the  occasions 
to  apply  it  to  such  suits  are  rare,  owing  to  the  fact  that  the  district 
courts  have  a  very  limited  jurisdiction  over  equity  suits.'* 

Orders  for  Payment  or  Investment  of  Money* 

§  1322.  Order  for  Payment  of  Money  or  Beliyery  of  Property  into  Court. 

When  there  is  any  particular  fund,  especially  a  trust  fund,  in 
litigation,  or  any  specific  chose  in  action,  chattel,  or  any  other  article 
of  personal  property,  the  custody  or  o\ATiership  of  which  is  in  dispute, 
the  party  thereunto  entitled,  ordinarily  the  plaintiff,  may  move  the 
court  to  require  the  party  in  possession  to  pay  or  deliver  it  into  court, 

s>  Gibson,  Suits  in  Chan.  (2d  ed.)  s 7  United  States  o.  Murphy  (1897) 
519.  82  Fed.  893. 

S4  Friedman  v,  Harrington  (1893)  56  .  ss  Under  the  practice  of  the  court  of 
Fed.  860.  the  District  of  Columbia  any  matter  on 

SBLoring  v.  Marsh  (1864)  2  Cliff,  hand  and  undisposed  of  at  one  term  is 
311,  Fed.  Cas.  No.  8,514;  Toplitz  v,  deemed  to  be  continued  to  the  next  term 
MiUer  (1887)  32  Fed.  744.  as    a    matter    of   course.      Goddard    v, 

««  City  of  Detroit  r.  Detroit  City  R.  Ordway  (1879)  101  U.  S.  75X,  25  L.  ed. 
Co.  (1893)  55  Fed.  569,  104^ 
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subject  to  the  future  orders  of  the  court^**  The  payment  of  a  fund 
into  court  does  not  affect  the  rights  of  any  of  the  parties  to  it.  When 
money  has  been  paid  in  by  either  party,  whether  voluntarily  or  in 
obedience  to  an  order  of  the  court,  the  latter  will  retain  control  and 
deal  with  the  fund  as  justice  demands.^^ 

An  order  for  the  delivery  of  property  or  payment  of  money  into 
court  has  been  granted  where  all  or  practically  all  of  the  parties  in 
interest  have  asked  for  the  order  or  consented  to  it :  *^  where  the  fund 
in  question  was  held  by  a  nominal  party  solely  as  trustee ;  ^^  and  also 
where  the  custodian  of  the  fund  was  an  officer  of  the  government  who 
had  ceased  to  be  such  during  the  pendency  of  the  suit.*^' 

The  most  usual  cases  wherein  a  defendant  will  be  ordered  to  pay 
money,  or  choses  in  action,  into  court  before  final  decree,  are  when  a 
guardian,  executor,  administrator,  trustee,  or  other  fiduciary,  admits 
in  his  answer  that  he  had  trust  funds  in  his  hands  belonging  to  the 
plaintiff,  in  which  case  the  court  will,  on  motion  of  the  latter,  order 
such  funds  to  be  paid  into  court.  This  order  will  be  made  on  a 
defendant  who  is  a  trustee  by  implication  as  well  as  on  an  express 
trustee;  and  where  only  a  part  of  the  fund  claimed  is  admitted  by  the 
defendant  to  be  in  his  hands,  the  court  will  order  that  part  to  be  paid 
in.  The  court  will  order  trust  funds  to  be  paid  into  court,  without 
any  allegation,  or  proof,  that  there  has  been  any  abuse  of  the  trust, 
or  that  the  fund  is  in  danger  pending  the  litigation ;  but  in  all  such 
cases  it  must  clearly  appear  that  the  fund  is  a  trust  fund,  and  not  a 
mere  debt** 

If  a  plaintiff,  seeking  equity,  admits  that  be  has  in  his  possession 
money  or  choses  in  action  belonging  to  the  defendant,  or  admits  that 

s*Gib0on,   Suite  in   Chan.    (2d  ed.)  court),  upon  such  conditions  as  may  be 

I  749.  just,  including  the  release  of  the  party 

The  conditions  under  which  an  order  who  has  it  in  possession  from  all  fur- 

for  the  payment  of  money  into  court  may  ther  liability  with  respect  to  it.''    No. 

be  grant^  are  defined  in  the  following  31  of  Rules  of  Circuit  Court  for  N.  D. 

rule:    "Whenever  it  is  admitted  by  the  California. 

pleading,  of  any  party  to  an  action  at  See  also  Noe.  32-36,  inclusive,  of 
law  or  suit  in  equity  or  is  admitted  by  Rules  of  Circuit  Court  for  £.  D.  Louis- 
such  party  on  his  examination  that  he  iana. 

has  in  his  possession  or  under  his  control       ^^  Cnsar  v,  Capell  ( 1897)  83  Fed.  403, 

any  money  or  other  thing  capable  of  432;  Copp  p.  De  Castro  etc.  Co.  (1875) 

delivery  which  being  the  subject  of  liti-  Fed.  Cas.  No.  3,215;  The  Laurens  (1849) 

gation  is  held  by  him  as  trustee  for  Fed.  Cas.  No.  8,122. 
another  party  to  the  cause  or  which  be-       <i  Gaines    r.    City    of    New    Orleans 

longs  or  is  due  to  another  party  to  the  (1886)   27  Fed.  411. 
cause,  the  court  may,  in  its  discretion       4S  Nusbaum   v.    Emery    (1878)    Fed. 

upon  motion  made  after  due  notice,  or-  Cas.  No.   10,381. 

der  the  same  to  be  deposited  in  court       <>  Nusbaum  v.  Emery  (1873)  5  Bias, 

pending  the  litigation  or  to  be  delivered  893,  Fed.  Cas.  No.  10,381. 
to  the  PArty  to  whom  it  belongs  or  is       ^^  Gibson,  Suits  in  (}han.   (2d     ad.) 

due  (subject  to  the  further  order  of  the  f  787. 
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he  ia  indebted  to  the  defendant  in  a  definite  sum,  the  conrt  will 
require  him  to  do  equity,  and  to  this  end  may  order  him  to  pay  the 
money  or  choses  in  action  into  court  Compliance  with  such  an 
order  can  be  enforced  by  making  it  a  condition  of  the  right  of  the 
plaintiff  to  proceed  with  the  suit.** 

§  182S.  Froteotioii  of  PerBon  Piayin;  Tand  into  Oovi 

When  money  is  paid  in  under  a  decree,  the  court,  upon  suggestion 
that  there  are  claimants  asserting  diverse  rights  to  the  fund,  will 
take  steps  looking  to  the  protection  of  the  person  paying  the  money, 
by  ordering  the  various  claimants  to  be  brought  in  that  their  rights 
may  be  determined.*® 

The  government  of  the  United  Ctates  is  not  liable  for  money 
deposited  in  a  bank  subject  to  the  order  of  a  federal  oourt  aad  lost  iiy 
reason  of  the  failure  of  the  bank,*^ 

§  1324.  Order  for  Payment  Out  or  Inyestment  of  Xoney« 

As  the  payment  of  money  into  court  may  be  brought  about  by 
motion,  so  likewise  in  the  same  way  a  party  may  procure  it  to  be 
paid  out  or  invested  during  the  pendency  of  the  suit.  Where  a 
party  before  the  court  has  a  clear  right  to  a  fund,  or  to  any  part 
thereof,  he  is  entitled  to  a  decree  therefor,  in  accordance  with  his 
right;  and  the  court  is  boimd  to  pronounce  such  a  decree,  where 
properly  demanded.  But  there  are  occasionally  small  sums  of  money 
in  the  master's  office,  long  unclaimed,  or  belonging  to  minors,  or 
persons  of  unsound  mind ;  in  such  cases,  courts  of  chancery,  by  virtue 
of  their  general  inherent  powers  to  do  equity,  and  act  as  general 
guardian  of  persons  under  disability,  will  exercise  a  large  discretion, 
in  ordering  these  small  sums  to  be  so  paid  out  as  to  do  tiiose  entitled 
the  most  good."** 

Where  a  fund  in  court  is  likely  to  remain  there  longer  than  six 
months,  the  court  will,  on  application  of  any  party  in  interest^  order 
it  to  be  loaned  out,  or  otherwise  invested.  Where  funds  belong  to  an 
infant^  or  a  non  compos,  who  has  no  general  guardian,  or  belong  to  a 
beneficiary,  who  is  entitled  to  the  interest  only,  or  belong  to  heirs, 
legatees,  or  distributees,  who  are  nonresidents,  or  unknown,  or  are  in 
litigation  in  another  cause,  or  in  another  courts  or  in  any  case  where 

46QibflQn,   Suits  in  Chan,    (2d  ed.)  4^  United  States  r.  Coudert  (C.  C.  A.; 

9  766.  1896)  73  Fed.  606,  19  C.  C,  A,  543, 

♦«  Mundy  t?.  Louisvme  etc.  Co.  (C.  C.  *»  Gibson,  Suits   in   Chan.    (24  ed.) 

A.;  1895)  67  Fed.  633,  14  C.  C.  A,  683.  709. 
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the  interest  of  the  parties  entitled  will  be  manifestly  promoted 
thereby,  the  court  will  make  an  order  for  the  lending  of  such  funds, 
specifying  in  the  decree  the  manner  and  length  of  such  investment. 
No  money  paid  into  court  can  lawfully  be  loaned  out,  or  otherwise 
invested,  without  an  express  order  of  the  court.  Where  money  is  in 
court,  or  has  been  invested  by  order  of  the  court,  the  fact  that  some 
of  the  parties  to  the  cause  have  married,  or  died,  or  that  the  suit  has 
otherwise  abated,  will  not  prevent  the  court  from  making  all  neces- 
sary orders  to  pay  out  the  fund  to  the  parties  entitled ;  nor  will  such 
facts  prevent  the  court  from  taking  judgment  on  notes  given  for 
loaned  money,  or  from  taking  other  steps  necessary  to  secure  or 
collect  notes  or  other  property  in  the  custody  of  the  court.** 

§  1826.  Disposition  of  Koney  Yoluntarily  Paid  into  Court. 

Where  money  is  volimtarily  paid  into  court  by  way  of  tender,  the 
court  has  an  equitable  power  to  control  it,  and  on  the  application  of 
the  party  entitled  thereto  may  allow  it  to  be  paid  out  before  the  final 
decree.  The  conditions  under  which  this  power  is  exercised  and  the 
practice  to  be  pursued  in  obtaining  such  an  order  are  fully  considered 
in  the  following  case. 

Caesar  v,  Capell  (1897)  83  Fed.  403:  In  a  foreclosurn  suit  the  defendant, 
before  making  any  defense,  voluntarily  deposited  a  sum  of  money  in  the  registry 
of  the  court  as  a  tender  of  all  that  was  properly  due  on  the  mortgage  debt,  so 
much  being  admitted.  Afterwards  the  plaintiff  asked  for  an  order  that  the 
money  be  paid  over  to  him.  The  defendant  insisted  that  the  money  should 
remain  in  the  registry  until  final  decree,  and  that  the  plaintiff  had  no  right  to 
have  it  turned  over  to  him  save  on  the  condition  that  it  should  be  accepted 
in  full  satisfaction  of  the  entire  claim.  Hammond,  J.,  in  a  most  carefully  con* 
sidered  opinion,  went  into  the  subject  of  tenders  quite  fully.  He  observed  that 
the  matter  of  practice  at  law  on  this  point  had  been  difficult  and  perplexing 
but  that  finally  as  a  combined  result  of  statutes  and  judicial  orders  or  court 
practice  it  had  come  about  that,  generally  speaking,  money  paid  into  court 
would  be  there  retained  until  final  judgment,  unless  the  plaintiff  takes  it  out 
by  leave  of  the  court  with  the  understanding  that  it  is  accepted  in  full  satis- 
facti<m  of  the  claim. 

He  then  proceeded  to  say  that  rules  of  practice,  as  to  tender,  established  for 
courts  of  law  did  not  prevail  in  equity.  Furthermore,  the  federal  courts  of 
equity  are  not  even  bound  by  the  state  statutes  regulating  the  practice  in  regard 
to  tender,  but  recourse  must  be  had  to  the  principles  of  equity  practice  as 
understood  and  applied  in  these  courts.  And,  on  the  particular  point,  he  observed 
that  this  matter  of  practice  was  less  perplexing  in  equity  than  in  courts  of 
lawy  "by  reason  of  the  fact  that  there  never  was  a  time  when  a  court  of  equity 

4*Qib0on»  Suits  In  Chan.    (2d  ed.)    f  708i 
JCq.  Prae.  Vol.  n.— 61, 
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did  not  have  complete  control  of  the  question  of  the  payment  of  money  into 

court,  or  the  payment  of  money  out  of  it,^-quite  as  complete  control  as  the  > 

courts  of  admiralty  have." 

The  learned  judge  adverted  to  the  circumstance  that  under  the  Ehigiiah  equity  { 

practice  it  was  long  ago  established  that  if  a  defendant  came  in  and  by  his 
answer  admitted  that  a  certain  sum  of  money  was  due  to  the  plaintiff,  the  court 
might,  upon  the  application  of  the  plaintiff,  require  the  defendant  to  pay  that 
which  was  admitted  to  be  due  into  court,  upon  the  bare  admissions  of  the  answer, 
either  by  way  of  security  for  the  final  judgment,  or  by  way  of  immediate  pay- 
ment to  the  plaintiff,  under  such  terms  and  conditions  as  the  court  might  pre- 
scribe. And  the  court  would,  according  to  the  circumstances  of  the  case,  hold 
the  money  as  security  or  immediately  pay  it  out,  upon  the  application  of  the 
plaintiff,  to  him.  It  was,  said  he,  a  more  common  practice  in  former  times 
than  now  to  compel  a  defendant  thus  to  pay  money  into  court  on  his  own  admis 
sion  that  it  was  due.  This  equitable  power  of  the  court  is  somewhat  analogous 
to  that  sometimes  exercised  by  the  court  over  a  plaintiff  seeking  equitable 
relief  as  a  condition  upon  which  relief  is  granted.  Thus,  if  a  plaintiff  appears 
in  court  seeking  to  have  a  contract  or  conveyance  set  aside  for  usury  or  for 
other  defect,  or  illegality,  the  practice  of  requiring  him  to  do  equity  as  a  con- 
dition to  obtaining  such  relief  is  familiar. 

Proceeding  thence  to  a  consideration  of  the  situation  where  the  plaintiff 
voluntarily  pays  money  into  the  registry  without  any  order  of  the  court,  it 
was  observed  that  the  power  of  the  court  to  deal  with  that  fund  as  the  equities 
of  the  situation  demanded  could  not  be  questioned;  and  the  general  principle 
was  laid  down  that  "  the  court,  having  once  got  hold  of  the  money,  either  by 
the  voluntary  payment  of  the  defendant  into  court,  or  by  an  enforced  payment 
such  as  has  been  suggested,  will  hold  onto  it,  and  deal  with  it  as  the  right  and 
justice  of  the  case  demands,  and  will  exercise  the  widest  and  most  complete 
discretion,  unhesitatingly,  for  the  purpose  of  doing  justice  between  the  parties."  60 

In  regard  to  any  conditions  imposed  by  the  plaintiff  on  making  the  voluntary 
payment,  it  was  said  that  the  court  would  usually  enforce  them.  For  instance* 
if  money  is  paid  in  on  a  receipt  showing  an  express  condition  that  the  accept- 
ance of  the  money  by  the  plaintiff  shall  satisfy  the  whole  claim,  the  plaintiff 
cannot  get  that  money  out  without  accepting  the  condition.  But  it  vraa  said 
that  the  court  was  not  absolutely  bound  by  conditions  that  the  defendant  might 
thus  seek  to  impress  on  the  payment  of  his  own  volition.  The  court  could  not 
ignore  them  except  under  very  peculiar  conditions. 

The  plaintiff's  application  was  accordingly  granted  in  this  case,  though  it 
was  admitted  that  "the  tendency  of  modem  practice  and  modem  decisions 
Is  to  treat  the  money  paid  in  as  security  for  the  final  decree;  and  it  is  not  now 
nearly  so  common  to  order  the  money  to  be  paid  either  in  or  out  until  after 
final  decree." 

As  to  the  form  in  which  the  application  was  made,  it  was  said:  "Strict 
practice,  however,  would  require  that  the  application  should  be  made  by  petition, 
and  not  by  motion,  though  it  is  sometimes  done  in  that  way;  but  I  do  not  think 
it  is  material  that  the  proceeding  should  be  by  petition,-  except  where  the  peti- 
tioner wishes  to  offer  to  take  it  upon  certain  suggested  conditions."  The  order 
granting  the  motion  provided  that  the  payment  was  not  to  prejudice  the  right 

90  83  Fed.  432. 
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of  the  defendant  to  make  further  defenses,  that  is,  to  make  defenat  to  bo  much 
of  the  claim  as  was  not  satisfied  by  the  payment;  nor  to  prejudice  the  plaintiff 
in  regard  to  the  assertion  of  his  full  claim.  The  payment  was  to  be  considered 
as  being  a  pro  tanto  satisfaction,  and  the  power  was  even  reserved  to  order 
repayment,  if  by  the  final  decree  it  should  be  determined  that  the  defendant  owed 
nothing  whatever.  But  it  was  said  the  court  would  scarcely  in  any  case  what- 
ever help  a  defendant  to  get  back  what  he  had  once  admitted  to  be  due  and 
had  voluntarily  paid  into  court. 

Voluntary  DismissaL 
a.  Leave  to  Dismiss. 

§  1326.  Application  to  Enter  Voluntary  Dismissal. 

It  not  infrequently  happens  that  after  a  plaintiff  has  instituted  a 
suit  he  finds  it  unwise  to  proceed  further.  Developments  perhaps 
show  that  the  suit  was  unadvisedly  begun  or  the  proof  does  not  bear 
out  the  plaintiff's  theory.  Or,  again,  there  may  be  circumstances  to 
warn  that  the  litigation,  if  persisted  in,  will  result  in  stirring  unfore- 
seen controversies  and  bringing  more  disaster  than  the  suit,  if 
successfully  prosecuted,  could  reasonably  be  expected  to  bring  profit. 
Under  these  conditions,  it  becomes  necessary  for  the  plaintiff  to  seek 
the  easiest  and  least  expensive  exit  from  court.  This  he  does  by 
making  application,  on  motion,  for  leave  to  dismiss.  Being  the 
mover  of  the  suit,  the  plaintiff  is  recognized  as  being  also  the  master 
of  the  litigation ;  and  hence  he  is  usually  allowed  the  privilege  of  dis- 
missing at  his  own  costs  at  any  time  before  the  cause  is  heard  and 
adjudicated  on  the  merits.  The  pla'  tiff's  right  to  dismiss  on  his 
own  motion  continues  until  the  actual  hearing  and  is  not  determined 
by  the  formal  setting  of  the  cause  down  for  hearing.*^^ 

§  1327.  Leaye  of  Court  Essential. 

The  plaintiff  can  dismiss  only  with  leave  of  the  court  ITo  such 
practice  as  dismissal  by  an  order  as  of  course  entered  at  the  instance 
of  the  plaintiff  seems  to  be  known  to  the  federal  practice.  English 
chancery  practice  recognized  the  right  of  the  plaintiff  to  enter  an 
order  of  dismissal  as  of  course  in  cases  where  the  plaintiff  was 
entitled  to  a  dismissal  without  prejudice;  but  the  practice  is  unac- 
customed in  the  federal  courts  and  is  of  doubtful  effectiveness.  The 
plaintiff  should  move  for  an  order  of  dismissal  and  let  the  court  fix 
the  terms. 

SI  Pomsylvania  Globe  etc.  v.  Globe  Gas  Light  Co.  (1902)  121  Fed.  lOlff. 


804  FEDERAL  EQUITY  PRACTICE.     [§§  1328,  1329 

American  Zylonite  Co,  v.  Celluloid  Mfg.  Co.  (1887)  32  Fed.  809:  The  plain- 
tiff between  terms,  without  application  to  the  court,  entered  a  rule  in  the 
common  rule-book  discontinuing  the  cause  on  payment  of  costs.  The  defendant 
printed  its  proof,  placed  the  cause  on  the  calendar,  and  insisted  on  a  trial  when 
the  cause  was  reached  on  the  regular  call.  It  was  held  that  the  em  parte  entry 
in  the  rule-book  was  of  no  effect,  and  did  not  operate  as  a  discontinuance,  an 
order  of  court  being  necesisary.  Thereupon  the  cause  was  set  for  trial  on  a 
particular  day.  at  which  time  the  plaintiff  moved  for  an  order  dismissing  the 
cause  by  leave  of  the  court,  and  this  was  granted. 

A  dismissal  filed  by  the  plaintiff  without  an  order  of  the  court  and 
entered  on  the  docket  by  the  clerk  is  effective,  as  against  the  plaintiff 
himself,  after  the  lapse  of  a  number  of  years,  to  prevent  him  from 
withdrawing  the  dismissal  and  prosecuting  the  cause  against  that 
defendant.  Such  a  proceeding  operates  as  an  abandonment  of  the 
suit  and  is  binding.^^ 

§  1328.  DiflcretioiL  of  Court  as  to  Allowance  of  Voluntary  Dismissal. 

The  circumstance  that  a  dismissal,  at  the  instance  of  the  plaintiff, 
can  be  had  only  upon  obtaining  an  express  order  of  the  court  to  that 
effect  points  to  the  existence  of  a  judicial  discretion  in  the  court  to 
grant  or  refuse  the  order,  according  as  the  same  may  seem  proper  or 
otherwise.  As  has  been  well  said :  "The  propriety  of  permitting  a 
plaintiff  to  dismiss  his  bill  is  a  matter  within  the  discretion  of  the 
court,  which  discretion  is  to  be  exercised  wth  reference  to  the  rights 
of  both  parties."  ^^ 

When  the  motion  is  delayed  until  the  proof  is  all  taken  and  the 
cause  is  ready  for  final  hearing,  the  granting  of  leave  to  dismiss  is 
pre-eminently  a  matter  of  pure  discretion.** 

§  1329.  Dismissal  Not  Permitted  to  TTndne  Prejudice  of  Defendant. 

Generally  speaking,  the  plaintiff  is  entitled  to  have  a  dismissal,  if 
he  wants  it,  at  any  time  before  the  cause  is  finally  heard;  but  this 
privilege  is  not  absolute,  and  it  is  subject  to  be  controlled  by  the 
court  upon  due  reference  to  the  rights  of  the  defendant  Before  a 
plaintiff  will  be  denied  leave  to  dismiss,  it  should  appear  that  the 
suit  has  progressed  so  far  that  the  defendant  is  either  entitled  to  a 
decree  or  that  some  injury  or  prejudice  would  result  to  him  from  the 

52Willard  v.  VTood    (1896)    17   Sup.  B4  Welsbach    Light    Co.    v.    Mahler 

Ct.  176,  164  U.  S.  602,  41  L.  ed.  531.  (1898)   88  Fed.  427;  Georgia  Pine  Tur- 

esEbner    v.    Zimmerly    (C.    C.    A.;  pentine  Co.  t?.  Bilfinger  (1004)  129  Fed, 

1902)    66  C,  C.  A.  430,   118  Fed.  818,  131. 
820. 
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dismissal.^^  All  the  authorities  recognize  that  in  the  progress  of  a 
suit  a  stage  may  be  reached  when  the  right  of  the  plaintiff  to  end 
the  cause  by  dismissing  his  bill  ceases.  With  sufficient  exactness,  the 
decisive  point  may  be  said  to  be  when  the  cause  has  proceeded  so  far 
as  to  give  the  defendant  some  right  of  which  he  would  be  deprived  by 
allowing  the  dismissal  of  the  bill  by  the  plaintiff  on  his  own  motion.^^ 

6.  Prejudice  to  Defendant, 

§  1330.  What  Constitutes  Prejudice  to  Defendant. 

Prejudice  to  the  defendant,  then,  is  a  factor  sufficient  to  defeat 
the  right  of  the  plaintiff  to  dismiss.  If  it  appears  that  the  dismissal 
of  the  bill  would  deprive  the  defendant  of  some  litigable  right  that  he 
is  entitled  to  enforce  in  that  suit,  or  perhaps  even  if  it  appears  that 
by  the  dismissal  he  would  be  subjected  to  some  disadvantage  or 
deprived  of  some  equity,  the  leave  '  i  dismiss  will  be  refused.  It  will 
be  noted,  in  this  connection,  that  the  mere  possibility  that  the  defend- 
ant may  be  harassed  by  another  litigation  directed  to  the  same 
object  is  not  enough  to  disentitle  the  plaintiff  to  dismiss.^^  The 
prejudice  that  the  law  contemplates  as  sufficient  to  authorize  a  denial 
of  the  plaintiff's  motion  to  dismiss  must  be  '^  some  plain,  legal 
prejudice  other  than  a  mere  prospect  of  future  litigation  rendered 
possible  by  the  dismissal  of  the  bill."  *®  But  if,  beyond  the  inci- 
dental annoyances  of  a  second  litigation  upon  the  same  subject- 
matter,  such  action  would  be  manifestly  prejudicial  to  the  defendant, 
leave  to  dismiss  will  not  be  granted.*® 

On  the  question  as  to  what  will  constitute  a  sufficient  prejudice  to 
the  defendant  to  justify  a  refusal  of  leave  to  dismiss,  the  courts  very 
properly  exercise  a  considerable  latitude  of  judicial  discretion ;  "®  and 
except  in  a  case  where  there  is  an  obvious  violation  of  a  fundamental 

S5Gilmore  r.  Bort    (1905)    134  Fed.  City  of  Detroit  v.  Railway  Co.   (1803) 

061.  55   Fed.   560;    Pennsylvania   Globe   etc. 

6<  American  Bell  Tel.  Co.  v.  Western  Co.  i\  Globe  Gaa  Light  Co.  (1902)   121 

Union  Tel.  Co.   (C.  C.  A.;   1896)    16  C.  Fed.  1015. 

C.  A.  367,  69  Fed.  666,  670.     See  also       ssGilmore  v.  Bort    (1905)    134  Fed. 

Chicago  etc.   R.   Co.  v.   Union  Rolling  658. 

Mill  Co.   (1884)    109  U.  S.  702,  714,  27       89  Pullman's  Palace  Car  Co.  f?.  Central 

L.  ed.  1081,  1086,  citing  Conner  v.  Drake  Transportation  Co.  (1898)  171  U.  S.  145, 

(1853)    1  Ohio  St.  170.  43  L.  ed.  Ill;  Electric  Accumulator  Co. 

67  Railway    Co.   v.   Rolling   Mill   Co.  t?.  Brush  Electric  0>.  (1890)  44  Fed.  602, 

(1884)  109  U.  S.  702,  3  Sup.  Ct.  594,  27  605. 

L.   ed.   1081;    Pullman   Palace  Car  Co.       «o  Ebner    r.    Zimmerly     (C.    C.    A.; 

V.  Cent,  Transportation  Co.   (1898)    171  1902)    55  C.   C.  A.  430,  118   Fed.  818; 

U.  S.  138,  18  Sup.  Ct.  808,  43  L.  ed.  108;  Hershberger  t*.  Blewett   (1892)   55  Fed. 

Stevens  v.  Railroads   (1880)  4  Fed.  97;  170. 
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rule  or  an  abuse  of  the  discretion  of  the  court,  the  action  of  the 
circuit  court  in  granting  or  refusing  leave  to  dismisB  will  not  be 
reversed.*^ 

§  1331.  State  of  Proof  as  Afleoting  Bight  to  Dismiu. 

The  mere  fact  that  the  defendant  has  taken  proof  and  prepared  for 
the  hearing,  while  the  plaintifiF  has  not,  does  not  affect  the  plaintiff's 
right  to  dismiss.®-*  But  certainly  the  failure  of  a  plaintiff  to  take 
proof  within  the  time  provided  by  law  is  not  a  consideration  that 
strengthens  his  position  on  a  motion  for  a  voluntary  dismissal.  On 
the  contrary,  it  tends  by  necessary  consequence  to  establish  merit  in 
the  case  of  the  defendant ;  and  if  there  are  other  factors  which  make 
the  dismissal  unfair  to  the  defendant,  the  application  will  be 
denied.®^ 

§  1389.  Diimisial  after  Interloontory  Decree. 

The  making  of  an  interlocutory  decree  virtually  determinative  of 
the  merits  of  the  case  made  by  the  bill  operates  to  take  away  the 
absolute  right  of  the  plaintiff  to  dismiss  and  puts  the  granting  of 
such  an  order  entirely  on  the  discretion  of  the  court  Thus,  if  a 
demurrer  to  the  merits  of  a  bill  has  been  sustained,  the  court  may 
refuse  leave  to  dismiss.  By  the  sustaining  of  the  demurrer  the 
defendant  gets  a  right  to  a  final  decree  unless  the  plaintiff  should 
make  out  a  better  case  by  amendment.  Similarly,  it  has  been  said 
that  if  a  demurrer  to  the  merits  of  the  bill  is  overruled,  the  defendant 
thereby  acquires  a  right  to  appeal  which  takes  away  the  absolute  right 
of  the  plaintiff  to  dismiss.®*  Perhaps  it  should  merely  be  said  that 
the  entering  of  one  interlocutory  decree  puts  the  matter  of  granting 
a  voluntary  dismissal  wholly  within  the  discretion  of  the  court. 
Certainly  leave  to  dismiss  is  never  granted  after  such  a  decree  if, 
under  it,  the  defendant  acquires  a  legal  or  equitable  right  to  have 
the  case  determined  on  its  merits.®^  To  obtain  an  order  of  dismissal 
after  an  interlocutory  decree  ordering  a  reference  and  substantially 
determining  the  merits  of  the  controversy,  the  plaintiff  must  be  able 
to  show  that  he  is  equitably  entitled  to  such  an  order.®® 

«i  Pullman's  Pal.  Car  Co.  v.  Central  <4  Hershberg^r  v.  Blewett  (1892)   65 

Transp.  Co.    (1898)    171  U.  6.  138,  43  Fed.  170. 

L.  ed.  108.  65  Gregory  t?.  Pike   (C.  C.  A.;   1895) 

62  Connecticut  &  P.  R.  R.  Co,  v.  Hen-  16  C.  C.  A.  33,  67  Fed.  837,  849. 

dee  (1886)  27  Fed.  678.  «6  Qarner  v.  Second  Nat  Bank    (a 

63  Hershberger  v.  Blewett   (1892)   56  C.  A.;  1896)  67  Fed.  833,  16  G.  C.  A. 
Fed.  170.  86. 
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§  1838.  Consideratione  Justifying  Denial  of  Leave  to  DiamlM. 

The  following  decisions  furnish  some  instructive  illustrations  of 
the  considerations  that  have  been  held  sufficient  to  justify  the  refusal 
of  the  court  to  allow  a  dismissal  in  particular  cases,  and  they  also 
illustrate  the  nature  of  that  prejudice  to  the  defendant  which  is  suf- 
ficient to  defeat  the  right  of  dismissal 

1.  Stevens  v.  Bailroada  (1880)  4  Fed.  07:  In  a  suit  to  enforce  a  lien  evi- 
denced by  bonds  of  a  railroad  company,  the  defendants  pleaded  an  equitable 
estoppel)  asserting  that  the  lien  in  question  had  been  satisfied  as  a  result  of  a 
settlement,  on  the  faith  of  which  new  bonds  had  been  issued,  secured  by  another 
lien,  claimed  by  them.  Proof  was  taken  and  finally,  by  stipulation,  the  cause 
was  set  for  trial  on  a  certain  day,  "unless  the  plaintiffs  should  show  causa 
for  a  continuance."  On  that  day  the  plaintiff  moved  for  a  volimtary  dismissal. 
The  motion  was  denied  on  the  ground  that  the  equitable  estoppel  pleaded  by 
the  defendant  was,  if  maintainable,  sufficient  to  defeat  the  lien  of  those  bonds; 
and  if  the  plaintiffs  were  permitted  to  go  out  of  court  they  might  transfer  the 
iK>nd8  to  innocent  purchasers  so  as  to  defeat  the  estoppel.  This  was  a  sufficient 
prejudioe  to  defendant  to  defeat  the  right  of  dismissal.  Said  the  court:  "  The 
injury  to  the  defendant  must  be  of  a  character  that  deprives  him  of  some  sub- 
stantive rights  concerning  his  defenses  not  available  in  a  second  suit,  or  that 
may  be  endangered  by  the  dismissal,  and  not  the  mere  ordinary  inconveniences 
of  double  litigation,  which,  in  the  eye  of  the  law,  would  be  compensated  by  costs." 

In  this  suit  it  appeared  that  the  plaintiff  had  asked  for  an  answer  under 
oath  which  had  been  given.  The  defendants  insisted  that  they  had  a  right  to 
the  benefit  conferred  by  the  evidentiary  weight  of  this  answer,  which  right 
might  be  defeated  if  the  plaintiffs  were  allowed  to  dismiss;  for  then  they  might 
sue  again  and  waive  the  oath.  The  court  thought  that  this  was  not  a  sufficient 
prejudice  to  defeat  the  right  of  dismissal.  It  was  further  considered  that  the 
stipulation  setting  the  cause  for  trial  was  not  so  fir  binding  as  to  cut  off  the 
plaintiff's  right  to  apply  for  a  voluntary  dismissal,  but  the  point  was  not  decided. 

2.  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.  (1898)  171  U.  S.  138, 
43  L,  ed.  108:  That  a  plaintiff  has  obtained  an  injunction  against  actions  at 
law  and  has  in  its  bill  offered  to  do  equity  in  regard  to  the  claims  on  which 
those  actions  are  founded,  are  matters  sufficient  to  justify  a  refusal  of  the  court 
to  permit  him  to  dismiss;  especially  when  the  application  to  dismiss  comes 
after  the  taking  of  testimony  and  the  defendant  at  the  same  time  requests  leave 
to  file  a  cross  bill  to  give  effect  to  the  plaintiff's  offer  of  equity  in  the  bilL 

3.  Georgia  Pine  Turpentine  Co.  v,  Bilfinger  (1904)  129  Fed.  131:  In  a  suit 
involving  the  allied  infringement  of  a  patent,  the  plaintiff's  motion  to  dismiss, 
being  made  at  the  hearing,  was  denied  because  the  court  found  that  on  the  proof 
the  defendant  was  entitled  to  a  judgment  on  the  merits.  The  circumstance 
was  taken  into  consideration  that  the  defendant's  business  reputation  was 
involved*  The  charge  of  infringement  was  one  from  which  he  ought  to  be  freed 
by  a  decree  on  the  merits  and  not  by  a  mere  voluntary  dismissal.  Besides  it 
appeared  that  the  same  plaintiff  was  litigating  the  same  cause  of  action  in 
other  federal  courts  and  the  defendant  here  was  entitled  to  a  decree  because  of 
its  quieting  effect  on  such  litigation. 
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4.  WtUhadi  Light  Co.  v.  Mahler  (1898)  88  Fed.  427:  After  the  cause  had 
been  at  issue  for  two  years  without  any  proof  being  taken  or  application  made 
to  eoctend  the  time  therefor,  leave  for  a  voluntary  dismissal  was  denied.  The 
court  observed  that  the  defendant  was  entitled  to  put  the  cause  on  the  calendar 
and  have  a  dismissal  on  the  merits;  and  it  was  intimated  that  if  the  plaintiff 
was  willing  to  have  the  case  so  disposed  of  then  and  there,  it  might  be  done. 

That  a  bill  attacks  the  title  to  proi)ertv,  especially  real  property, 
is  a  circumstance  that  appeals  strongly  to  the  court  as  a  consideration 
why  leave  to  dismiss  should  be  denied  in  every  case  where  the  matter 
is  discretionary.  The  dismissal  being  without  prejudice  leaves  the 
properly  open  to  future  attack  on  I  he  same  ground,  and  the  imputa- 
tion of  defect  in  the  title  would  therefore  ovei'shadow  the  title  with  a 
sort  of  cloud.*^ 

§  1834.  Defendant's  Title  to  AlBrmatiye  Relief. 

If,  in  any  case,  the  state  of  the  pleadings  is  such  that  the  defend- 
ant might  obtain  affirmative  relief  or  get  a  decree  of  any  sort  at  the 
final  hearing,  the  plaintiff  will  not  be  permitted  to  dismiss.  This 
situation  most  frequently  arises,  of  course,  in  cases  where  a  cross  bill 
asking  for  affirmative  relief  is  filed ;  but  the  rule  is  a  general  one  and 
extends  to  every  case  where  the  defendant  may  be  entitled  to  a 
decree  against  the  plaintiff  at  the  hearing.  The  following  cases 
illustrate  situations  where  the  defendant  may  obtain  affirmative 
relief  without  a  cross  bill,  and  where  consequently  the  plaintiff  will 
not  be  allowed  to  dismiss  to  the  prejudice  of  this  right  of  the  defend- 
ant to  have  affirmative  relief. 

1.  American  Bell  Tel  Co.  r.  Western  Union  Tel.  Co.  (C.  C.  A.;  1896)  16  C. 
C.  A.  367,  69  Fed.  666  reversing  (1892)  60  Fed.  662:  In  a  fmit  for  an  account- 
ing a  cross  bill  is  not  necessary  to  enable  the  defendant  to  have  a  decree  for 
any  balance  found  in  his  favor.  Therefore  in  such  a  case  the  plaintiff  cannot 
dismiss  after  an  accounting  has  been  taken  on  an  order  of  reference  to  the  mas- 
ter and  his  report  drawn  up  in  favor  of  the  defendant,  though  not  yet  submitted 
to  the  court. 

2.  Electrical  Accumulator  Co.  i>.  Brush  Electric  Co.  (1890)  44  Fed.  602:  In 
a  suit  involving  the  interference  of  conflicting  patents  the  court  will,  under 
section  4918  R.  S.,  grant  affirmative  relief  to  the  defendant  upon  answer  alone 
and  without  a  cross  bill,  where  the  ])roof  shows  that  he  is  entitled  to  have  the 
plaintiff's  patent  cancelled.  Hence,  in  such  a  case  th^  plaintiff  is  not  entitled 
to  enter  a  voluntary  dismissal  where  the  defendant  objects.  The  defendant  is 
considered  as  having  the  same  rights  as  if  he  had  filed  a  cross  bill.^8 

<7  Herahberger  v.  Blewett    (1802)    55   swer  in  an   infringement  case  sets  up 

Fed.  170.  that  the  license  to  use  the  patent  on 

68  This  principle  applies  where  the  an-   which  the  suit  is  brought  is  void.    The 


I 
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3.  City  of  Detroii  v.  Detroit  City  By.  Co.  (1893)  55  Fed.  589:  In  a  suit 
removed  from  a  state  court,  the  pleadings  had  been  made  up  before  removal. 
Under  the  equity  practice  of  the  state  court,  the  defendant  asked  for  cross  relief 
in  his  answer.  After  removal  the  plaintiff  moved  for  a  voluntary  dismissal. 
The  motion  was  denied  though  the  pleadings  had  not  been  recast  and  no  cross 
bill  had  been  filed. 

The  reason  underlying  this  decision  may  be  expressed  thus:  By  an  answer 
praying  for  affirmative  relief  in  accordance  with  the  state  practice,  the  defend- 
ant acquired  a  right  to  that  relief,  conditioned,  of  course,  on  his  establishing 
his  answer  by  proof.  This  title  to  affirmative  relief  was  a  substantive  and 
integral  part  of  the  case  in  the  state  court,  and  it  was  removed  as  a  part  of  tho 
case  to  the  federal  court.  Therefore,  although  defendant's  pleading  had  not 
been  reframed  into  a  separate  answer  and  cross  bill  in  conformity  with  the 
equity  practice  of  the  federal  courts,  yet  the  record  showed  that  title  to  relief 
to  be  in  the  defendant.  Consequently,  the  case  stood,  on  the  question  of  the 
plaintiff's  right  to  dismiss,  on  the  same  footing  as  if  a  cross  bill  had  in  fact 
been  filed.  And  he  was  at  liberty  to  file  that  cross  bill  later.  The  remark  of 
the  court  in  this  opinion,  to  the  effect  that  the  answer  here  was  the  same  as  a 
cross  bill  and  that  affirmative  relief  could  be  granted  under  it  without  any 
formal  cross  bill,  seems  to  have  been  unnecessary  to  the  decision. 

e.  Piling  of  Cross  Bill  as  Affecting  Right  to  Dismiss. 

§  1836.  Cross  Bill  Defeats  Right  of  Dismissal. 

We  now  proceed  to  consider  the  situation  where  the  defendant's 
title  to  affirmative  relief  is  asserted  in  a  cross  bill.  Here  the  rule  is 
that  the  plaintiff  will  not  be  allowed  to  dismiss,  or  at  least  he  will 
not  be  allowed  to  dismiss  so  as  thereby  to  take  the  whole  case  out  of 
court  A  defendant  who  files  a  cross  bill,  himself  becomes  master 
of  the  litigation  so  far  as  concerns  the  relief  sought  in  the  cross  bill ; 
and  the  plaintiff  cannot  procure  the  suit  to  be  dismissed  to  the 
prejudice  of  the  right  to  recover  on  the  cross  bill. 

Chicago,  etc.  R.  Co.  v.  Union  RoUing  Mill  Co.  (1SS4)  109  U.  S.  702,  27  L.  ed. 
1081 :  After  a  cause  had  been  practically  settled  by  an  interlocutory  decree  on 
bill  and  cross  bill  in  favor  of  the  defendant  (cross  plaintiff),  the  plaintiff  in 
the  original  bill  was  refused  leave  to  dismiss.  It  appeared  that  the  claim  set 
up  by  the  cross  bill  could  not  be  established  in  another  suit  because  it  would 
be  barred  by  limitations.  Said  the  court:  "As  a  general  rule,  a  complainant 
in  an  original  bill  has  the  right  at  any  time,  upon  payment  of  costs,  to  dismiss 
his  bill.  But  this  latter  rule  is  subject  to  a  distinct  and  well  settled  exception, 
namely,  that  after  a  decree,  whether  final  or  interlocutory,  has  been '  made,  by 
which  the  rights  of  a  party  defendant  have  been  adjudicated,  or  such  proceed- 
ings have  been  taken  as  entitle  the  defendant  to  a  decree,  the  complainant  will 
not  be  allowed  to  dismiss  his  bill  without  the  consent  of  the  defendant." 

defendant  is  entitled  to  a  cancellation  of  the  license.     Hat-Sweat  Mfg.  Co.  v. 
Waring  ( 1891 )  46  Fed.  87. 
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But  a  plaintiff  will  be  permitted  to  dismiss  his  bill  after  cross  bill 
filed,  if  it  appears  that  the  cross  bill  is  purely  defensive,  or  comprises 
matter  fit  only  for  a  proceeding  at  law,  or  for  an  independent  suit  in 
equity.  A  cross  bill  of  this  latter  kind  is  not  germane  to  the  original 
bill,  but  is  in  effect  an  original  bill,  and  not  a  true  cross  bill.^* 

If  the  cross  bill  is  good  in  form  and  states  a  cause  for  relief,  the 
plaintiff's  application  for  leave  to  dismiss  will  be  denied  without  any 
further  showing  of  prejudiceJ^  Questions  that  go  to  the  merit  of  a 
claim  set  up  by  cross  bill  are  not  properly  open  for  oonsideration  on 
a  motion  for  a  voluntary  dismissal.^* 


§  1336.  Plaintiff's  Failure  to  File  EepUcation. 

As  against  a  defendant  who  is  duly  prosecuting  his  side  of  the  suit 
by  cross  bill,  the  plaintiff^s  application  for  a  dismissal  is  not 
strengthened  by  the  fact  that  the  plaintiff  has  by  implication  admit- 
ted himself  out  of  court.  Thus,  in  a  suit  by  B  against  C  and  D, 
C  filed  a  cross  bill,  while  D  put  in  a  plea  to  the  jurisdiction.  B  failed 
to  reply  to  the  plea  of  D  or  to  set  it  down  for  ailment ;  and  thereby 
under  the  rules,  it  was  by  implication  admitted  to  be  true  and  suf- 
ficient. It  was  held  that  while  this  might  put  the  bill  out  of  court  as 
against  D,  it  did  not  affect  the  right  of  C  to  prosecute  his  cross  bill.^^ 


§  1387.  Diuniiiiiig  Original  Bill  wifhont  Ptejudioe  to  Ctou  BUI. 

In  considering  the  effect  of  the  presence  of  a  cross  bill  on  the  right 
of  the  plaintiff  to  dismiss,  a  distinction  ought  to  be  drawn  between 
two  quite  different  sorts  of  dismissals.  A  motion  to  dismiss  usually 
contemplates  a  dismissal  of  the  whole  suit.  In  case  no  cross  bill  is 
filed  a  dismissal  of  the  original  bill  necessarily  involves  a  dismissal 
and  discontinuance  of  the  whole  suit ;  but  if  a  cross  bill  has  been  filed, 
the  dismissal  can  go  either  to  the  whole  suit  or  to  either  of  its 
branches.  Undoubtedly  a  plaintiff's  motion  to  dismiss  usually  con- 
templates a  dismissal  of  the  whole  suit,  including  both  bill  and  cross 
bill;  for  it  is  not  to  be  supposed  that  a  plaintiff  would  wish  to  dis- 

«»Gilmore  v,  Bort   (1905)    134  Fed.  »o  Gregory  v.  Pike   (C.  C.  A.;  1895) 

058.  16  C.  C.  A.  33,  67  Fed.  837. 

A  cross  bill  which  shows  on  its  face  ?!  Electrical  Aocumulator  Co.  r. 
that  the  cross  plaintifT,  if  entitled  to  any  Brush  Electric  Co.  (1800)  44  Fed.  002| 
relief  at  all,  has  an  independent  right  Fuller  t\  Ins.  Co.  (1887)  31  Fed.  696 j 
of  action  such  as  should  not  be  litigated  Stevens  V.  Railroads  (1880)  4  Fed.  102. 
in  that  suit,  presents  no  obstacle  to  the  ?>  Chica^  etc.  R.  Co.  v.  Union  Roll- 
granting  of  the  plaintiiT's  motion  to  ills-  ing  AliU  Co.  (1884)  3  Sup.  Ct  594,  109 
miss.  Hartford  t*.  Bridgeport  Trust  Co.  U.  &  702,  27  L.  ed.  1081* 
(1906)  143  Fed.  558. 
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miss  his  bill  while  the  croas  bill  still  remains  in  court.     Still  if  the 
plaintiff  wishes  to  do  so,  his  right  to  a  special  order  dismissing  his 
o^wn  bill  but  leaving  the  cross  bill  in  court  would  no  doubt  be  gen- 
erally recognizedJ^     It  has  been  decided  in  the  federal  courts  that  a 
cross  bill  seeking  affirmative  relief  does  not  necessarily  have  to  go  out 
of  court  when  the  original  bill  is  dismissed,'^*  and  this  is  undoubtedly 
in  the  main  sound  law.     Consequently  there  is  no  good  reason  why 
the  plaintiff's  bill  might  not  sometimes  be  dismissed  on  his  own 
special  motion^  without  disturbing  the  cross  bill  or  at  least  upon  an 
order  expressly  reserving  it     In  other  words,  the  plaintiff  in  the 
original  bill  has  the  right  to  dismiss  lis  original  bill,  if  he  wishes  to 
do  so,  to  the  same  extent  as  if  no  cross  bill  had  been  filed ;  but  the 
order  of  dismissal  should  be  so  drawn  as  not  to  affect  the  pendency  of 
the  cross  bill.    This  practice  is  familiar  enough  in  the  state  courts,^^ 
and  the  idea  could  undoubtedly  be  sometimes  acted  on  to  advantage 
in  the  federal  courts. 


Small  V.  Peters  (1900)  104  Fed.  401:  The  plaintiff's  application  for  dismissal 
in  this  case  was  unqualified  and  the  court  construed  it  as  an  application  for  a 
general  dismissal  such  as  would  carry  the  whole  case  out.  The  court  called 
attention  to  the  fact  that  in  some  jurisdictions  there  is  a  practice  authorizing  a 
qualified  dismissal,  that  is,  such  as  would  take  the  original  bill  out  of  court 
without  affecting  the  right  of  the  plaintiff  to  maintain  the  cross  bill.  It  was 
intimated  that  if  the  plaintiff  wanted  such  a  dismissal  he  might  have  it. 

However,  a  practical  objection  to  the  general  adoption  of  this  prac- 
tice in  the  federal  courts  arises  from  the  consideration  that  in  some 
cases  the  jurisdiction  of  the  court  over  the  matter  of  the  cross  bill  is 
dependent  on  its  jurisdiction  over  the  original  bill,  and  hence  the 
original  bill  cannot  be  dismissed  vrithout  cutting  down  the  cross  bill. 
It  is  therefore  on  the  whole  the  better  practice  to  adhere  to  the  rule 
which  denies  the  plaintiff's  right  of  dismissal  in  all  cases  where  the 
plaintiff  has  filed  a  cross  bill  for  affirmative  relief. 

7tln  Lowenstein  v.  Glidewell   (1878)  Small  v.  Peters    (1900)    104  Fed.  403. 

5  Dill.  325,  Fed.  Cas.  No.  8,575,  an  or-  Judge  Gibson,  in  his  work  on  equity 

der  was  granted  on   plaintiff's  motion  practice,  does  not  state  the  rule  to  be 

dismissing  his  bill,  but  the  court  stated  that  a  plaintiff  cannot  dismiss  his  orig- 

that  the  cross  bill  would  remain  on  the  inal  bill  after  a  cross  bill  has  been  filcS, 

docket.  but  savs  that  the  dismissal  of  the  orlg- 

f^Markell  v.  Kasson  (1887)  31  Fed.  inal  bill  will  not  be  allowed  to  carry 

104;  Jesup  t^.  Illinois  Cen.  R.  Co.  (1890)  with  it  a  cross  bill  that  seeks  affirma- 

43  Fed.  483.  tiTe  relief.    Gibson,  Suits  in  Oban.  (2d 

T5  See     Electrical     Accumulator     v.  ed.)   523. 
Brush  Electric  Ck>.  (1890)  44  Fed.  604; 
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§  1888.  Applioation  to  BiimiM  before  Crois  BiU  liled. 

In  a  case  where  the  right  of  the  defendant  to  controvert  the  plain- 
tiff's application  to  dismiss  rests  upon  the  defendant's  claim  to 
ajfirmative  relief  enforceable  by  cross  bill,  it  ought  normally  to 
appear  of  course  that  a  cross  bill  has  already  been  filed  setting  up 
that  claim  to  relief.  But  this  is  not  absolutely  necessary,  and  if  the 
defendant,  not  having  previously  filed  a  cross  bill,  asks  leave  to  do  so 
at  the  same  time  that  the  plaintiff  asks  leave  to  dismiss,  the  court 
may  in  its  discretion  grant  the  leave  to  file  the  cross  bill  and  overrule 
the  motion  to  dismiss.  The  action  of  the  court  in  so  doing  is  subject 
to  review  only  in  case  of  an  abuse  of  its  discretion.^*  The  filing  of  a 
cross  bill  does  not  ipso  facto  deprive  the  court  of  discretionary  power 
to  dismiss  without  prejudice ;  nor,  on  the  other  hand,  is  a  failure  to 
file  a  cross  bill  condusive  against  the  right  of  the  court  to  deny  leave 
to  dismiss.''^ 

d.  Order  of  DiimiimL 

§  1889.  Form  of  Order. 

The  usual  form  of  the  order  is  something  like  this,  "  upon  plain- 
tiff's motion  the  bill  stands  dismissed  on  payment  of  costs,"  or  "  upon 
motion  of  the  plaintiff  he  has  leave  to  dismiss  his  bill  upon  payment 
of  costs,"  or  "upon  payment  of  costs  to  be  taxed  the  bill  stands  dis- 
missed." ^* 

The  court  sometimes  permits  the  words  "  without  prejudice  "  to  be 
added  to  the  order,  but  these  words  only  express  what  would  be  the 
legal  consequences  of  the  dismissal  anyway.  On  one  occasion  doubt 
was  expressed  whether  such  a  voluntary  dismissal  is  always  as  a  mat- 
ter of  law  without  prejudice  to  the  party  dismissing,  and  accordingly 
leave  to  insert  the  words  "  without  prejudice  "  was  denied.'^*  This 
misgiving  seems  to  be  without  sufficient  basis,  as  a  voluntary  dis- 
missal without  a  hearing  on  the  merits  can  never  operate  as  an 
estoppel.  The  better  reason  for  refusing  to  put  those  words  into  an 
order  is  that  they  are  superfluous.     Neither  the  expression  "with 

7  <  Pullman's  Palace  Car  Co.  v,  Cen-  A  consent  order  of  discontinuance  is 

tral  Transp.  Co.   (1898)   171  U.  S.  138,  in  effect  a  dismissal  of  the  bill,  but  a 

43  L.  ed.  108.  formal  order   of  dismissal   should  fol- 

77  Hershberger  v.  Blewett   (1892)   65  low.     Pictet  Artificial  Ice  Go.  r.  New 
Fed.  170.  York    Ice    Mach.    Co.    (1882)    12    Fed. 

78  Pennsylvania    Qlobe    Gaslight   Co.  816. 

V.  Globe  Gaslight  Co.   (1902)   121   Fed.       79  Stevens  0.  Bailroads  (1880)  4  Fed. 
1015;    Stevens   v.  Railroads    (1880)    4  97. 
Fed.  98. 
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prejudice  '^  nor  "  without  prejudice ''  inserted  in  such  order  could 
apparently  operate  in  the  least  to  vary  the  legal  eflFect  of  the  order. 

An  order  of  dismissal  as  against  a  particular  defendant,  '^  reserv- 
ing all  rights,"  leaves  the  court  with  power  to  rescind  the  order  and 
restore  that  party  as  a  defendant  where  the  case  remains  under  the 
control  of  the  court  and  the  proper  disposition  of  the  case  afterwards 
demands  such  restoration.^® 

§  1340.  Order  Conditioned  on  Payment  of  Costs. 

The  order  granting  a  dismissal  on  payment  of  costs  is  a  conditional 
order  and  takes  eflFect  only  upon  actual  payment  of  costs,  unless  per- 
haps where  the  defendant  undertakes  to  enforce  the  judgment  for 
costs.  Such  a  step  might  indicate  an  election  on  the  part  of  the 
defendant  to  treat  the  suit  as  dismissed.®^ 

§  1341.  Order  Allowing  Proof  to  Be  Used  in  Future  Suit 

In  the  exercise  of  its  power  to  impose  terms  upon  allowing  the 
plaintiff  to  dismiss  his  bill  without  an  adjudication  on  the  merits,  the 
federal  courts  have  sometimes  imposed  the  condition  that  the  evidence 
already  taken  in  the  case  shall  be  admissible  in  any  subsequent  suit 
brought  by  the  same  plaintiff  in  regard  to  the  same  subject-matter. 
This  has  been  permitted  even  in  cases  where  no  substantial  right  of 
the  defendant  appeared  to  be  prejudiced  by  the  dismissal.*^  The 
federal  court  in  the  district  of  Massachusetts,  however,  does  not 
countenance  this  practice.  That  court  acts  on  the  principle  that  a 
plaintiff,  before  the  hearing,  has  an  absolute  right  to  dismiss  his  bill 
without  prejudice  on  the  payment  of  costs,  no  substantial  right  having 
accrued  to  the  defendant  since  the  suit  was  commenced.^^ 

Dismissal  in  Invitum. 

a.  Mode  and  Chrounda  of  DiamiasaL 

§  1342.  Diimissal  by  Court  on  Own  Motion. 

After  a  cause  has  once  gotten  under  headway  numerous  contin- 
gencies may  arise  to  justify  the  court  in  dismissing  the  suit  before  it 

80  Gregory   v.   Pike    (1895)    67    Fed.  204.    Such  an  order  seems  to  be  clearly 

837,  16  C.  C.  A.  33.  within   the  judicial  competence  of  the 

SI  See  Stevens  v.  Railroads  (1880)   4  court;  but  if  it  appears  advisable,  the 

Fed.  98.  order  mar  Ik*  framed  conditionally,  so 

8S  Brush   r.   Condit    (1884)    20   Fed.  that  the  plaintiff  cannot  get  the  contem- 

826;  American  Zylonite  Co.  r.  Celluloid  plated  dismissal  without  consenting  to 

Mfg.  Co.  (1887)  32  Fed.  809;  American  the  order  in  regard  to  the  testimony. 
Steel  etc.  Co.  r,  Mayer  (1903)  123  Fed.       >>  Pennsylvania  Globe  etc,  Co.  r,GlobQ 
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is  ripe  for  a  decree  on  the  merits.  The  proper  mode  of  proceeding  in 
order  to  obtain  a  dismissal  before  the  final  hearing  is  by  motion,  but 
the  court  will  sometimes  dismiss  a  suit  of  its  own  volition  and  with- 
out being  moved  by  either  of  the  parties. 

The  court  may  exercise  the  power  to  dismiss  a  bill  on  its  own 
motion  in  such  cases  as  these :  where  the  subject-matter  of  the  suit  is 
wholly  unfit  for  the  consideration  of  a  court  of  equity ;  where  the  bill 
is  manifestly  without  any  equity  whatever ;  where  the  plaintiff  seeks 
to  enforce  a  contract  that  is  illegal,  immoral,  or  contrary  to  public 
policy;  or  where  it  appears  the  bill  is  brought  to  obtain  a  collusive 
decree.®*  If  at  any  time  during  the  proceedings,  it  satisfactorily 
appears  to  the  court  that*  the  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  within  the  jurisdiction  of 
the  court,  or  that  the  parties  have  been  improperly  or  collusively 
made  or  joined,  either  as  plaintiffs  or  as  defendants,  the  court  is  by 
statute  required  to  proceed  no  further  but  must  dismiss  or  remand 
the  suit  forthwith.®^ 

The  court  will  not  dismiss  a  bill  of  its  own  motion  merely  on  the 
ground  that  it  is  inartificially  drawn.  If  there  appears  to  be  equity 
m  the  suit,  the  court  will  not  ofiiciously  interfere  to  dismiss  it, 
although  the  cause  of  action  is  badly  stated.  If  the  bill  is  capable  of 
being  so  amended  as  to  develop  a  good  cause  of  action,  the  plaintiff 
should  not  be  too  summarily  repelled.®* 

§  1343.  Dismissal  on  Motion  of  Defendant. 

Most  motions  for  the  summary  dismissal  of  a  suit  prior  to  the 
hearing  proceed,  naturally,  from  the  defendant.  The  grounds  of 
such  a  motion  are  very  numerous.  In  any  case  where  the  suit  is 
improperly  conducted,  or  where  there  is  any  fatal  defect  manifest  in 
the  proceedings,  the  suit  may  be  dismissed  on  the  motion  of  the 
defendant  As  a  motion  to  dismiss  is  a  siunmary  mode  of  proceed- 
ing, the  ground  on  which  the  motion  is  based  must  be  both  manifest 
and  conclusive.  If  the  irregularity  can  be  remedied  by  amendment, 
this  will  be  permitted  in  conformity  with  the  rules  pertaining  to 
amendments.  In  any  case  where  the  court  would  be  justified  in  dis- 
missing a  bill  of  its  own  accord  it  will,  of  course,  entertain  a  motion 
to  dismiss  at  the  instance  of  the  defendant. 

Gaslight  Co.  (1902)  121  Fed.  1015;  Mor-       85  Act  March  3,  1876,  ch.  137,  sec.  5, 

ton  Trust  Co.  v.  Keith  (1907)  150  Fed.  18  Stat.  L.  472. 

606.  86  Gibson,   Suits  in   Chan.    (2d  ed.) 

84  Gibson,   Suits   in  Chan.    (2d  ed.)  525. 
525. 
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§  1344.  Grounds  of  Motion  to  Dismiss. 

A  bill  may  be  dismissed  on  the  motion  of  the  defendant,  because 
unknown  to  the  forms  of  the  court,  because  the  court  lacks  jurisdic- 
tion over  the  defendant,  because  of  a  fatal  misjoinder  or  nonjoinder 
of  parties.  Likewise  a  motion  to  dismiss  will  lie  for  want  of  a  bond 
for  costs,  provided  the  suit  is  not  brought  upon  oath  of  poverty.®^ 
The  failure  of  a  plaintiff  to  file  a  replication  to  a  plea,  or  answer,  or 
to  set  down  a  demurrer  or  plea  for  argument,  entitles  the  defendant 
to  a  dismissal  of  the  bill.^* 

A  failure  to  bring  in  necessary  parties  after  objection  has  been 
made  on  the  ground  of  their  nonjoinder  will  necessitate  a  dismissal.®* 
In  order  to  justify  an  order  of  dismissal  for  nonjoinder  or  misjoinder 
of  parties,  the  defect  must  be  such  as  materially  to  affect  the  interests 
involved  in  the  suit.  A  misjoinder  is  waived  by  a  failure  to  take 
advantage  of  it  in  the  early  stages  of  the  suit.  Nonjoinder  is  fatal 
to  the  suit  only  where  the  absent  party  is  indispensable.®^ 


§  1346.  Dismissal  for  Want  of  Prosecution. 

Failure  on  the  part  of  the  plaintiff,  during  a  long  period  of  time, 
to  take  any  steps  looking  towards  the  prosecution  of  the  suit  operates 
as  an  abandonment  of  the  litigation  and  is  fatal  to  the  right  to  renew 
and  carry  it  on.  Such  a  suit  will  be  dismissed  on  motion.®*  A 
motion  to  dismiss  for  want  of  prosecution  can  be  maintained  even 
though  the  suit  has  become  defective  by  the  death  of  the  plaintiff, 
provided  his  personal  representative  refuses  to  revive  within  a  reason- 
able time.  Such  an  attitude  constitutes  an  abandonment.  The 
equity  rules  provide  no  method  whereby  the  defendant  may  compel 
the  representative  of  a  deceased  plaintiff  to  revive  the  suit  so  that  it 
may  proceed  to  a  final  hearing.  His  remedy  is  to  move  for  an  order 
that  the  suit  be  dismissed  if  the  plaintiff  delays  for  an  unreasonable 
time  to  revive  and  prosecute  the  suit. 

Brawn  v,  Fletcher   (1004)    140  Fed.  639:     The  sole  plaintiff  died  after  the 
suit  had  reached  an  advanced  stage  but  before  the  hearing.    The  personal  repre- 

87  Gibson,  Suits  in   Chan.    (2d  ed.)  88  Equity  Rules  38,  66. 

266,267,273.  89  Jones  v.  Brittan   (1872)   1  Woods 

A  motion  to  dismiss  is  not  a  proper  667,  Fed.  Cas.  No.  7,455. 

mode  <ji  raising  the  defense  of  former  80Bunce   v,   Qallagher    (1867)    Fed. 

adjudication.     It  should  be   presented  Cas.  No.  2 J 33. 

eitiier  by  a  plea  in  bar,  or  by  evidence  8i  Hubbell  v,  Lankenau  (1894)  63  Fed. 

introduced  under  an  issue  raised  in  the  881;   Picjuet  v,  Swan   (1830)   5  Mason 

answer.    Desert  King  Min.  Co.  v.  Wede-  56U 
kind  (1901)  110  Fe£87S. 
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sentative  of  the  plaintiff  failed  for  nearly  two  years  to  revive  the  suit  as  he 
might  have  done.  The  court  was  convinced  that  the  represpnt.itive  waA  lettin? 
the  suit  rest  while  he  *'  experimented "  in  other  courts,  meanwhile  holding  it 
111  terrorem  over  the  defendants.     It  was  accordingly  dismissed  on  motion. 

§  1346.  Motion  to  BiimiM  and  Motion  to  Strike  Diitinyniihed. 

It  will  be  noted  that  the  motion  to  dismiss  can  be  used  in  many 
cases  to  get  rid  of  a  suit  for  informality  or  irregularity  of  the  bill, 
where  a  motion  to  strike  would  also  be  admissible;  but  the  motion  to 
dismiss  differs  from  the  motion  to  strike  in  the  circumstance  that  the 
object  of  the  former  motion  is  to  quash  the  whole  proceeding,  whereas 
the  object  of  the  latter  is  merely  to  get  rid  of  the  particular  pleading 
to  which  the  motion  is  directed.  A  motion  to  strike  is  the  proper, 
means  by  which  to  get  rid  of  a  pleading  defective  in  form  by  reason 
of  noncompliance  with  the  rules,  as  where  a  bill  is  not  signed,  or  a 
demurrer  is  not  accomplished  by  the  required  certificate.** 

b.  Order  of  DiamimaL 

§  1347.  Dismissal  without  Prejndioe. 

A  dismissal  is  said  to  be  without  prejudice  when  its  effect  is  to 
leave  the  plaintiff  in  a  position  to  maintain  another  suit  about  the 
same  subject-matter.  A  decree  is  without  prejudice  when  it  expressly 
so  provides  or  when  the  decree  shows  on  its  face  that  it  proceeds  and 
is  based  upon  some  ground  not  affecting  the  merits.  The  decree 
dismissing  a  bill  on  a  ground  not  a'^ecting  the  merits  is  no  bar  to  a 
future  action.*' 

Dismissal  without  prejudice  is  permitted  as  of  course,  by  the 
practice  of  this  country  and  England,  in  every  case  where  the  suit 
is  dismissed  without  consideration  of  the  merits.  A  failure  to  allow 
this  in  a  lower  court  will  be  corrected  by  the  supreme  court  Hence, 
it  cannot  be  considered  merely  a  discretionary  matter.**     Thus  if  m 

9t  Roach  r.  Hulings  (IS40)  Fed.  Gas.  Sperry  v.  Erie  Ry.  Co.  (1800)  6  BUtolit 

No.  11,874;  American  Steel  etc.  Co.  v.  425,    Fed.   Gas.    No.    13.237. 
Wire  Drawers'  Unions    (1898)   90  Fed.       ssQrubb  r.  Clayton  (1805)   Fed.  CSu. 

598.  No.  5,849a;  Jenkins  v.  Eldredge  (1M5) 

A  motion  to  strike  the  bill  from  the  Fed.  Cas.  No.  7,267. 
files  because  of  maintenance  or  cham-       ^4  Kendig  r.  DetM    (1878)    97  U.  8. 

perty  in  the  institution  of  the  suit  will  423,  426,  24  L.  ed.  1061,  1062;  Gregory 

not  be  entertained.     Nor  would  a  mo-  v.  Boston  Safe  Deposit  Co.   (1892)   144 

tion  to  dismiss  be  appropriate  here.    The  U.  S.  665,  36  L.  ed.  585 ;  Swan  Land  Co. 

proper  remedy  is  oy  demurrer,  if  the  r.  Frank  (1893)  148  U.  8.  603.  37  L.  ed. 

objection  is  apparent  on  the  face  of  the  577;  Durant  r.  Essex  Co.  (1868)  7  Wall, 

bill;  or  by  answer,  if  the  objection  is  to  113,  19  L«  ed.  157. 
\)%  set  up  by  way  of  affirmatiye  defense, 
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suit  is  dismissed  for  want  of  jurisdiction,  the  dismissal  should  be 
"  without  prejudice."  •'  The  same  is  true  where  the  suit  is  dis- 
missed for  want  of  an  indispensable  party ;  ®®  or  on  the  ground  that 
the  plaintiff  has  a  remedy  at  law,*''  A  creditor's  bill,  filed  by  one 
who  has  not  previously  procured  a  judgment,  should  be  dismissed 
without  prejudice.** 

§  1348.  When  General  Dismissal  Improper. 

A  general  decree  of  dismissal,  without  more,  renders  aU  the  issues 
in  the  case  res  adjudicata  and  constitutes  a  bar  to  any  subsequent 
suit  for  the  same  cause  of  action.  Hence  when  a  court  dismisses  a 
suit  upon  some  groimd  that  does  not  go  to  the  merits  of  the  cause  of 
action,  the  decree  of  dismissal  must  either  expressly  adjudge  that 
it  is  rendered  for  the  specific  reason  upon  which  it  is  based,  or  it 
must  expressly  provide  that  it  is  made  without  prejudice.**  If  a 
demurrer  is  interposed  to  a  bill  on  several  grounds  some  of  which  go 
to  the  merits  and  some  not,  and  the  demurrer  is  sustained  on  a 
ground  that  does  not  affect  the  merits,  a  general  decree  of  dismissal 
is  erroneous.^®^ 

*  5  Mitchell  V.  Dowell  (1881)  106  U.  69,  90,  3  L.  ed.  271,  279;  Mitchell  v. 
6.  430,  26  L.  ed.  1142;  Cecil  National  Dowell  (1881)  106  U.  S.  430,  26  L.  ed. 
Bank  v.  Thurber  (1894)  8  C.  C.  A.  366,  1142;  House  v.  Mullen  (1874)  22  Wall. 
69  Fed.  913;  Indian  Land  etc.  Co.  v.  42,  46,  22  L.  ed.  838,  839;  Cecil  National 
Shoenfelt  (C.  C.  A.;  1906)  68  C.  C.  A«  Bank  v.  Thurber  (1894)  69  Fed.  913, 
196,  136  Fed.  484.  914,  8  C.  C.  A.  366,  367 ;  Hooven,  Owens 

•<  Young  r.  Cushing  (1866)  4  Biss.  k  Rentschler  Co.  v,  John  Featherstone's 
466,  Fed.  Cas.  No.  18,166.  Sons   (1901)  49  C.  C.  A.  229,  233,  111 

•7  Lacassagne  v.  Chapuis  (1892)  144  Fed.  81,  86;  U.  S.  v.  Pine  River  Logging 
U.  S.  119,  36  L.  ed.  368, 12  Sup.  Ct  669;  &  Improvement  Co.  (1897)  78  Fed.  319, 
Sanders  r.  Devereux  (C.  C.  A.;  1894)  326,  24  C.  C.  A.  101,  107;  Indian  Land 
60Fed.  311,8C.  CA.  629;  Auert?.  Lorn-  etc.  Co.  r.  Shoenfelt  (1906)  68  C.  C. 
bard  (C.  C.  A.;  1896)  72  Fed.  209,  19  A.  196,  136  Fed.  484,  487;  Speer  v. 
C.  C.  A.  72;  Pierpont  v.  l^owle  (1846)  Board  of  County  Commissioners  (1898) 
Fed.  Cas.  No.  Ii;i62.  88  Fed.  749,  762,  32  C.  C.  A.  101,  106. 

•  8  Harrison  v.  Farmers'  Loan  k  Trust  loo  Fowler  v.  Osgood  (1906)  4  LJLA. 
Co.  of  New  York  (C.  C.  A.;  1899)  94  (N.S.)  824,  72  C.  C.  A.  276,  141  Fed. 
Fed.  728,  36  C.  C.  A.  443.  20. 

9»  Russell  r.  Clark  (1812)  7  Cranch 
Eq.  Prac.  Vol.  n.-^2. 
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In  Oeneral. 

§  1348.  Modes  of  Intervention. 

One  who  is  interested  in  the  subject-matter  of  a  suit  in  equity  but 
who  has  not  been  made  a  party  to  the  original  bill  nor  subsequently 
brought  in  by  amended  or  supplemental  bill,  or  by  any  other  proceed- 
ing conducted  by  any  of  the  original  parties,  may  yet  sometimes,  by 
his  own  efForts,  with  the  sanction  of  the  court,  get  into  the  suit  to 
assert  his  rights.  There  are  four  methods  by  wliich  this  may  be 
done :  one  consists  in  the  filing  of  a  formal,  dependent,  or  ancillary 
bill ;  another  method  is  by  simple  petition  or  motion  to  be  allowed  to 
intervene  as  a  formal  party,  either  plaintiff  or  defendant,  to  the  suit ; 
a  third  mode  of  proceeding  is  by  the  filing  of  an  ordinary  petition  of 
intervention  pro  interesse  8uo;  the  fourth  and  last  way  consists 
in  appearing  before  a  master  on  reference  after  a  decree  and  proving 
a  claim  in  accordance  with  the  order  of  reference.  If  none  of  these 
methods  are  adopted,  a  person  not  a  party  to  the  suit  whose  rights 
may  be  indirectly  affected  by  the  decree  must  assert  such  rights  by 
an  original  bilL  It  is  a  general  principle  that  persons  who  are  not 
parties  to  a  suit  have  no  standing  in  court  to  enable  them  to  take  part 
in  or  control  the  proceedings.  If  they  have  occasion  to  ask  any  relief 
in  relation  to  the  matters  involved  in  the  suit,  they  must  either  con- 
trive to  obtain  the  status  of  parties  or  quasi  parties  in  such  suit,  or 
they  must  file  an  original  bill.^ 

§  1350.  Intervention  by  Filing  of  Ancillary  Suit. 

By  means  of  the  dependent  or  ancillary  suit  a  new  but  subordinate 
litigation  is  begun ;  and  if  the  original  suit  has  not  already  come  to  a 
hearing,  the  dependent  suit  may  be  conducted  pari  pass^i  with  it,  or 
consolidated,  or  kept  separate,  as  convenience,  under  the  particular 

1  Anderson  r.  Jacksonville  etc.  R.  Co.    (1873)  2  Woods  628,  Fed.  Cas.  No.  358. 
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eircumstanceSy  may  suggest.  The  adoption  of  ancillary  proceedings, 
as  a  means  of  protecting  the  rights  of  a  stranger  to  the  original  liti- 
gation,  does  not  necessarily  make  such  person  an  actual  party  to  the 
original  proceedings.  It  merely  begins  a  new  litigation  so  related  to 
the  first  that  the  rights  of  the  new  plaintifiF  cannot  be  adversely 
affected  by  the  adjudication  finally  reached  in  the  original  suit. 
Enough  has  been  said  in  another  chapter  concerning  the  conditions 
under  which  a  dependent,  or  ancillary,  bill  will  lie ;  ^  and  the  matter 
need  not  be  here  further  considered.  Some  typical  illustrations  of 
such  a  proceeding  are  referred  to  below.^  We  need  only  add  in  this 
connection  that  the  formal  dependent,  or  ancillary,  suit  is  based 
upon  the  same  principle  as  the  petition  pro  interesse  suo,  and  without 
doubt  the  practice  of  filing  such  biUs  is  based  upon  and  derived  from 
practice  in  the  latter  form  of  intervention. 

Intervention  by  Petition  to  Be  Made  Party. 

§  1861.  Admiision  of  Stranger  on  Own  Petition. 

The  conditions  under  which  a  stranger  to  a  suit  may  be  admitted 
on  his  own  petition  to  come  into  the  suit  and  be  made  a  formal  plain- 
tiff or  defendant  are  not  very  well  defined ;  and  indeed  there  is  some 
conflict  of  judicial  opinion  as  to  whether  such  a  thing  should  be  per- 
mitted at  all.  As  against  the  propriety  of  allowing  a  stranger  form- 
ally to  come  into  a  controversy  between  others,  it  has  been  urged 
that,  not  being  a  party,  he  is  not  technically  bound  by  the  proceed- 
ings ;  and,  so  far  as  the  suit  concerns  his  property,  he  has  other  ade- 
quate means  of  protection.  Furthermore,  it  is  said  that  the  actual 
parties  to  the  original  suit,  especially  the  parties  plaintiff,  are  respon- 
sible for  the  proper  conduct  of  their  own  proceedings,  and  if  the 
suit  miscarries  because  of  their  failure  to  bring  in  necessary  parties, 
no  one  is  to  blame  but  themselves.  Again,  it  has  been  suggested,  the 
original  plaintiffs  ought  not  to  be  forced  into  litigation  with  those  not 
of  their  seeking.  One  may  begin  a  proceeding  that  is  very  simple 
in  its  nature  and  be  content  to  take  the  risk  of  it,  but  if  other  per- 
sons can  force  themselves  into  the  litigation,  the  proceeding  may 
become  complicated,  expensive,  and  interminable.* 

2  See,  ante,  chapter  XXIX.,  ||  124&-  A.  397;  Continental  Trust  Co.  v,  Toledo 
1255.  etc.  R.  Co.  (1897)  82  Fed.  642;  Central 

3  Joy  V.  St.  Louis  (1891)  138  U.  S.  1,  R.  etc.  Co.  v.  Farmers'  Loan  etc.  Co. 
34  L.  ed.  843,  11  Sup.  Ct.  243;  Carey  f?.  (1901)    112  Fed.  81. 

Houston  etc.  R.  Co.    (1896)    161   U.  S.       4  Gregory  r.  Pike  (C.  C.  A.;  1896)  15 
115,  40  L.  ed.  638;   Compton  r.  Jesup   C.  C.  A.  33,  67  Fed.  837,  845. 
(C.  C.  A.;  1895)  68  Fed.  263,  15  C.  C. 
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As  against  these  considerations,  it  need  merely  be  said  that  many 
of  the  courts  do,  from  time  to  time,  admit  strangers  to  be  made  par- 
ties on  their  own  petition;  and  the  administration  of  justice  does  not 
appear  to  be  at  all  embarrassed  thereby;  and  as  a  matter  both  of 
principle  and  poUcy,  there  is  no  doubt  that  the  court  has  ample  power 
SO  to  order  its  proceedings  as  to  enable  it  to  get  all  proper  parties 
before  it  in  any  suit.  Our  observation  in  regard  to  the  practice  on 
this  point  leads  us  to  the  conclusion  that  the  courts  frequently  con- 
trive to  admit  new  parties  as  plaintiffs  or  defendants  in  the  main 
controversy  instead  of  compelling  them  to  resort  to  the  older  pro- 
ceeding, familiar  in  English  practice,  of  petition  pro  interesse  mo, 
which  is  hereafter  described. 

§  1362.  Intenrention  of  Hew  Plaintiffs. 

What  then  are  the  principles  by  which  a  court  snould  be  governed 
in  passing  on  a  petition  for  leave  to  be  made  a  party  ?  In  the  first 
place,  it  appears  that  the  problem  is  largely  one  of  judicial  discretion, 
depending  for  its  solution  partly  on  the  nature  of  the  controversy,  and 
partly  on  the  attitude  of  the  litigants  already  before  the  court.  Some 
attention  is  also  to  be  paid,  apparently,  to  the  point  whether  the 
petitioner  wishes  to  be  made  a  plaintiff  or  a  defendant,  but  this  is  a 
subordinate  consideration. 

As  regards  the  admission  of  new  plaintiffs  it  may  be  laid  down,  gen- 
erally, that  persons  claiming  in  the  same  right  as  the  plaintiff  and 
who  are  admitted  by  the  plaintiff  to  have  a  like  interest  with  him  in 
the  subject-matter  of  the  suit  will  usually  be  allowed  to  come  into  the 
suit  to  assist  in  the  litigation  and  share  in  its  expense.  The  common 
illustration  of  this  is  found  in  creditors'  bills  and  in  class  suits  insti- 
tuted by  one  plaintiff,  or  more,  suing  in  his  or  their  own  right  and  in 
behalf  of  all  others  similarly  situated.  Here  the  proposed  interven- 
tion of  the  new  party  is  in  aid  of  the  suit ;  and  the  step  is  permitted 
practically  as  a  matter  of  course. 

Belmont  Nail  Co,  v,  Columbia  Iron  etc.  Co,  (1891)  46  Fed.  336:  Whero  a 
suit  is  instituted  by  one  person  on  behalf  of  himself  and  such  others,  similarly 
situated,  as  may  see  fit  to  come  in  and  share  in  the  expense  and  benefits  of  the 
suit,  the  proper  process  by  which  such  person  should  come  in  is  by  petition  of 
intervention.  Lack  of  diversity  of  citizenship  on  the  part  of  such  intervening 
plaintiff  does  not  affect  the  jurisdiction  of  the  court,  which  has  already  attached. 

Still  the  matter  of  allowing  a  new  plaintiff  to  come  in,  even  in 
creditors'  suit,  is  one  of  judicial  discretion.    If  the  common  interest 
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is  already  properly  represented  before  the  court  the  application  may 
be  refused,  and  the  person  desiring  to  be  made  a  party  is  then 
remitted  to  his  right  to  come  in  and  share  in  the  fruits  of  the  litiga- 
tion. * 

Sands  v.  E.  8,  Qrcely  d  Co.  (1897)  80  Fed.  105:  In  stating  the  practice  of 
the  circuit  court  for  the  Southern  District  of  New  York  in  regard  to  aUowing 
parties  to  intervene  in  receivership  causes,  Laoombc,  J.  said:  "This  court  is 
always  chary  as  to  allowing  intervention  by  persons  interested  in  the  funds  of 
a  receivership.  It  does  not  grant  such  relief  when  all  the  rights  of  the  partie:) 
applying  may  be  conserved  without  it.  Intervention  implies  the  making  of  a 
new  and  Independent  party  to  the  litigation,  witl^  ^n  indepeadei^t  attorney, 
and,  in  many  cases,  an  independent  counsel.  If  one  creditor  ia  allowed  to  inter- 
vene, there  is  no  reason  why  another  similarly  situated  should  not  be  accorded 
the  same  privilege;  and  it  would  soon  come  to  pass  that  the  orderly  conduct  of 
the  proceedings  would  be  obstructed  by  the  large  number  of  parties  to  be  form- 
ally notified  of  each  step,  and  the  expenses  of  administration,  with  allowances 
to  attorneys  and  to  counsel  for  the  many  separate  creditors,  would  be  unneces- 
sarily increased."  s 

In  a  suit  brought  by  one  plaintiff  in  behalf  of  himself  and  others 
similarly  situated,  a  person  belonging  to  the  same  class  as  the  plain- 
tiff will  not  be  allowed  to  intervene  as  a  co-plaintiff,  where  it  appears 
that  his  real  object  is  to  obstruct  and  defeat  the  suit.  Such  a  person, 
if  he  is  to  come  in  at  all,  would  have  to  be  made  a  defendant® 

§  1363.  Nature  of  Interest  TuitifyiiLg  Admiasion  of  Hew  Plfiintiff. 

Before  a  party  should  be  allowed  to  intervene  as  a  co-plaintiff,  it 
must  appear  th^t  he  has  an  actual  interest  in  the  recovery  sought  in 
that  cause.  It  is  not  enough  that  he  has  an  independent  right  of 
action  based  on  the  same  ground  as  that  of  the  original  plaintiff. 

Forest  Oil  Co.  v.  Crawford  (1900)  101  Fed.  849,  42  C.  G.  A.  54:  A  bill  filed 
by  one  tenant  in  common  to  have  an  accounting  for  oil  wrongfully  taken  from 
the  premises  held  by  him  in  common  with  others  is  not  necessarily  a  class  suit; 
and  the  damages  recoverable  by  him  in  such  a  suit  (instituted  merely  in  his 
own  right)  should  be  limited  to  the  extent  of  his  interest  as  po-tenant.  Conse- 
quently, his  co-tenants  are  not  entitled  to  intervene  as  co-plaintiffs.7 

A  petitioner  will  not  be  permitted  to  intervene  as  plaintiff  in  a  suit 
to  redeem  land  from  a  tax  sale,  where  it  appears  that  the  title  he 

sBowker  v.  Haight  etc.  Co.    (1905)  7  Billings  t?.  Aspen  Mining  &  Smelting 

140  Fed.  794.  Co.    (C.   C.  A.;    1892)    51    Fed.  938,  2 

<Toler  V.  East  Tennessee  etc  B.  Co.  C.  C.  A.  252,   (1892)  3  C.  C.  A.  69,  52 

(1804)  67  Fed.  168.  Fed.  250. 
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claims  is  purely  legal  and  will  be  in  no  respect  affected  by  the  suit  in 
which  he  seeks  to  intervene.® 

§  1364.  Statiu  of  Intervening  Party— Sight  to  Control  Suit. 

A  person  who  is  permitted  to  intervene  unconditionaUy  becomes  to 
all  intents  and  purposes  a  full  party  to  the  suit  (unless  the  order  per- 
mitting the  intervention  is  restrictive),  and  he  has  a  right  to  partici- 
pate in  the  litigation  and  take  part  in  the  proceedings  incident  thereto. 
(But  he  cannot  insist  on  controlling  the  case  except  under  extraordi- 
nary circumstances.  In  the  case  noted  below  an  intervener  moved 
the  court  that  the  original  plaintiff  be  displaced  and  that  he  himself 
be  given  control  of  the  litigation,  on  the  ground  that  the  case  was 
being  collusively  conducted.  The  motion  was  denied  because  the 
court  saw  no  indication  that  the  charge  was  true  and  because  the 
intervening  party  had  theretofore  taken  no  interest  in  the  suit,  though 
he  had  been  a  party  for  a  year  and  a  half.® 

A  party  who  seeks  to  intervene  and  become  a  coplaintiff  may  be 
permitted  to  become  defendant,  if  it  is  apparent  that  his  rights  may 
equally  well  be  protected  in  this  way  and  that  his  joinder  as  coplain- 
tiff might  affect  the  jurisdiction.^^ 

§  1865.  Adinlssion  of  Hew  Parties  Defendant. 

The  admission  of  new  parties  as  active  litigants  in  a  suit  presents 
a  somewhat  more  serious  problem  where  the  parties  desiring  to  be  so 
admitted  occupy  a  hostile  attitude  to  the  original  plaintiff  or  seek  to 
assert  rights  inconsistent  with  or  superior  to  those  of  the  parties  of 
record.  Such  strangers,  if  they  are  to  come  in  at  all,  must  come  in  as 
defendants ;  and  it  is  a  rule  tiiat  if  the  interests  of  the  original  par- 
ties would  be  seriously  prejudiced  by  admitting  them,  they  will  not, 
as  a  rule,  be  admitted.  The  court  will  not  admit  new  parties,  whose 
purpose  is  to  make  trouble  and  resist  the  litigation,  unless  there  are 
strong  reasons  for  so  doing.  Scarcely  ever  will  a  new  litigant  defend- 
ant be  admitted  when  the  plaintiff  makes  serious  objections.  That  a 
stranger  to  a  suit  will  not  be  permitted,  on  his  own  application,  and 
over  the  objection  of  the  plaintiff,  to  become  a  defendant,  is  a  well 
established  rule  to  which  there  are  but  few  exceptions.^* 

sRothwell  V.  Dewees  (1863)  2  Black  (1867)    5  Blatclif.  625,  Fed.  Cas.  No. 

013,  17  L.  ed.  309.  2,025. 

» Edwards    v.    Bay    State    Gas    Co.  1 1  Shields  v.  Barrow  (1854)   17  How. 

(1903)  120  Fed.  585.  145,  15  L.  ed.  162;  Chester  v.  Associa- 

10  Brown  v.  Paoific  Mail   S.  8.   Co.  tion   (1880)   4  Fed.  489;  Toler  v.  East 
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§  1856.  Diloretion  of  Court. 

If  the  original  plaintiff  does  not  object  to  the  admission  of  a 
stranger  as  a  party  defendant — ^and  usually  the  plaintiff  will  not 
object  when  the  court  intimates  that  in  its  opinion  the  proposed  party 
is  a  necessary  or  even  proper  party — ^the  question  whether  he  shall 
be  admitted  or  not  must  be  determined  on  other  considerations ;  and 
the  court  will  be  governed  entirely  by  the  circumstances  of  the  par- 
ticular case.  "  To  permit  the  petitioner  to  be  made  a  defendant  is 
not/'  so  it  has  been  said,  "  a  matter  of  strict  right.  It  rests  upon  the 
judicial  discretion  of  the  court,  and  that  discretion  should  only  be 
exercised  when  thereby  no  substantial  injury  is  done  the  complain- 
ant, and  no  unreasonable  delay  will  result."  **  A  party  whose  rights 
can  be  fully  protected  in  an  independent  original  suit  will  not  be 
admitted  as  a  party  defendant,  where  the  proceedings  incident  to  his 
admission  to  the  suit  would  cause  delay  and  prejudice  the  plaintiff.^^ 

A  party  whose  interest  is  such  that  a  proper  decree  could  not  be 
made  without  him  will  be  admitted  t3  intervene.  For  instance,  if  it 
appears  that,  at  the  hearing  of  the  cause,  the  court  itself  would  have 
to  take  notice  of  the  absence  of  a  particular  party  and  order  the  case 
to  stand  over  until  he  should  be  brought  in,  it  is  right  to  admit  him  as 
a  party  to  the  litigation  upon  his  application.**  Leave  to  intervene 
has  also  been  granted  where  the  application  merely  showed  that  the 
petitioner  claimed  an  interest  in  the  subject-matter  of  the  suit  that 
might  well  be  determined  therein  and  that  none  of  the  formal  parties 
to  the  suit  would  be  unduly  prejudiced  by  the  intervention. *** 

§  1367.  Bnle  as  to  Quasi  Parttei. 

The  general  rule  prohibiting  the  introduction  of  new  parties 
defendant,  when  the  plaintiff  objects,  does  not  apply  with  full  force 
where  the  person  who  wishes  to  come  in  belongs  to  the  class  known  as 
quasi  parties,  under  which  term  is  included  those  who  are  already 
represented  in  the  suit,  or  who  come  within  the  compass  of  the  pro- 
Tennessee  ete.  R.  Go.  (1894)  67  Fed.  that  a  new  party  defendant  cannot  be 
168;  Anderson  v.  Jacksonville  etc.  R.  admitted  if  the  plaintiff  objects.  &ce 
Co.  (1873)  Fed.  Cas.  No.  358,  2  Woods  Gregory  r.  Pike  (C.  C.  A.;  1895)  15 
628.  C.  C.  A.  33,  67  Fed.  837. 

In  French  r.  Gapen  (1881)  105  U.  S.       i«  Toler  v.  East  Tennessee  etc.  Ry.  Co. 
525,  26  L.  cd.  056,  the  supreme  court    (1894)  67  Fed.  168,  175. 
observed  of  certain  parties  that  if  they       is  Coffin    v.    Chattanooga    Water    & 
had  intervened  before  the  decree  of  sale,   Power  Co.  ( 1891 )  44  Fed.  533. 
and  asked  to  ho  made  defendants,  '*  it       i^  Carter  v.  New  Orleans    (1884)    19 
would  have  been  within  the  power  of  the  Fed.  659. 

court,  with  the  consent  of  the  complain-       16  Brinckerhoff  v,  Holland  Trust  Co. 
ants,  to  take  them  in  "—thus  implying    (1906)  146  Fed.  203. 
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oeedings  pendente  lite.  Such  persons  are  entitled  to  be  heard  by  the 
oonrt  in  respect  to  any  matter  affecting  their  interests ;  and  the  court 
will  either  hear  them  upon  motion  or  petition,  or,  if  necessary,  will 
admit  them  as  active  litigant  parties.  Purchasers  of  property 
involved  in  a  pending  suit  may  be  admitted  as  parties  in  the  discre- 
tion of  the  court,  though  they  cannot  demand,  as  an  absolute  right,  to 
be  made  parties.*® 

§  1358.  Admission  of  Beneflciaries  in  Suits  Affecting  Tnut. 

Beneficiaries  secured  under  a  deed  of  trust  and  other  cestuis  qui 
trustent,  in  suits  brought  by  or  against  their  trustee,  fall  within  the 
class  of  quasi  parties.  These  persons  are  recognized  as  having  a 
8ort  of  status  in  the  suit  by  representation;  and  the  court  may,  for 
any  good  reason,  aclmit  them  into  active  participation  in  the  litigation, 
notwithstanding  any  objections  of  the  plaintiff.  But  though  the  court 
has  full  power  to  allow  these  quasi  parties  to  come  in  and  take  an 
active  part  in  the  litigation,  it  does  so  admit  them  only  when  the  step 
appears  to  be  reasonably  necessary  to  the  protection  of  their  inter- 
ests.*^ The  appearance  of  fraud,  collusion,  or  bad  faith,  on  the  part 
of  the  trustee,  would  be  enough,  and  other  considerations  are  some- 
times sufficient.*® 

A  bondholder,  it  has  been  held,  will  not  be  permitted  to  meddle  in 
a  suit  brought  by  his  trustee,  nor  to  control  the  proceedings,  where  the 
trustee  is  proceeding  in  a  lawful  way  and  in  good  faith  in  the  manage- 
ment of  the  case.** 

§  1859.  Tmstee    Adversely    Interested    or    Representing    Conflicting 
Interests. 

If  the  trustee  appears  to  -have  an  interest  adverse  to  that  of  the 
parties  whom  he  represents  some  of  the  beneficiaries  will  be  admitted 

KMelleii  V,  Moline  Iron  Works  Co.  (1880)  1  McCrary,  466;  Skiddy  r. 
(1880)  131  U.  S.  353,  371,  33  L.  ed.  179,  Railroad  Go.  (1879)  3  Hughes  320; 
184;  Eyster  t?.  Gaff  (1875)  91  U.  8.  521,  'Richards  r.  Chesapeake  etc.  R.  (To. 
524,  23  L.  ed.  463,  404;  Union  Trust  Co.  (1874)  1  Hughes  36.  See  Clyde  v.  Rich- 
r.  Inland  Navigation  etc.  Go.  (1889)  130  mond  etc.  R.  0>.  (1893)  55  Fed.  445. 
U.  S.  565,  32  L.  ed.  1043.  Bondholders  who  have  been  represent- 

17  Sage  r.  Railroad  Co.  (1877)  96  U.  ed  in  a  mortgage  foreclosure  suit  by 
S.  712,  24  L.  ed.  641;  Hovey  v,  McDonald  their  trustee  will  not  be  permitted  to 
(1883)  1()9  U.  S.  150,  27  L.  ed.  888;  intervene  at  the  next  term  after  a  sale 
Williams  v,  Morgan  (1884)  HI  U.  S.  has  been  made  and  confirmed  and  have 
699,  28  L.  ed.  565 ;  Blossom  v.  Milwaukee  the  proceedings  set  aside,  no  fraud  being 
Railroad  (1863)  1  Wall.  655,  17  L.  ed.  shown.  Wetmore  r.  St.  Paul  etc.  R.  Co. 
673.  (1880)  1  McCrary  466. 

18  Anderson  v.  Railroad  (!k>.  (1873)  i' Richards  v.  Chesapeake  etc.  R.  Co. 
Fed.  Cas.  No.  358;  Wetmore  v.  Railroad    (1874)  1  Hughes  28. 
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to  controvert  the  position  assumed  by  the  trustee.  For  instance, 
when  it  comes  to  the  matter  of  the  compensation  to  be  allowed  to  the 
trustee  under  foreclosure  proceedings,  one  of  the  bondholders  may 
intervene  and  litigate  the  allowance.*®  Again,  if  trustees  happen  to 
represent  really  conflicting  interests  and  classes,  representatives  of  the 
different  interests  will  be  admitted  until  all  are  properly  represented 
by  some  one  whose  single  object  should  be  to  protect  those  of  his  own 
class. 

1.  Toler  V.  East  Tenn.  etc.  R,  Co.  (1894)  67  Fed.  168:  A  bill  was  filed  by 
the  trustee  xuuned  in  a  railroad  mortgage  to  foreclose  the  same.  There  were 
two  factions  of  bondholders  and  behind  them  were  two  rival  railroad  companies 
each  desirous  of  controlling  the  insolvent  road.  The  minority  faction  desired 
foreclosure.  One  of  the  majority  bondholders  filed  a  petition  of  intervention 
desiring  to  come  in  us  defendant  and  resist  the  foreclosure.  The  trustee  appeared 
to  be  acting  impartially.  The  intervention  however  was  permitted.  The  right 
of  the  trustee  to  foreclose  without  the  consent  of  the  majority  was  questioned, 
though  it  would  seem  without  good  ground.  The  interests  at  stake  were  lai^ge, 
and  the  circuit  court  thought  best  to  permit  him  to  eome  in  on  petition  in  order 
that  he  might  be  in  a  position  to  present  his  rights  on  appeal,  if  desirable. 
Otherwise  he  might  have  been  forced  into  original  proceedings  which  would  pos- 
sibly have  delayed  the  suit  even  more  than  granting  the  petition. 

2.  Farmers'  Loan  d  Trust  Co,  v.  Northern  Pac.  /?.  Co.  (1895)  70  Fed.  423: 
The  same  person  was  named  as  trustee  in  three  different  series  of  bonds.  In  a 
suit  brought  to  foreclose  all  the  mortgages,  the  court  admitted  bondholders  of 
the  second  and  third  series  to  intervene  as  defendants  as  representative  of  their 
resp^tive  interests.  Said  the  court:  "  These  different  mortgages  are  necessarily 
conflicting,  and  it  is  manifestly  impossible  for  the  trustee  to  fairly  represent 
both  sides  in  the  resulting  controversies,  except  by  assuming  such  a  position  of 
neutrality  as  would  seriously  affect  the  force  with  which  such  confiicting  inter- 
ests are  to  be  presented  for  the  consideration  of  the  court.** 

§  1360.  Petition  for  Leave  to  Become  Party. 

It  is  not  necessary  on  an  application  for  leave  to  be  admitted  as  a 
party  for  the  court  to  undertake  to  pass  definitely  on  the  merit  of  the 
claim.  The  fact  that  the  petitioner  would  be  a  proper  party,  and  that 
the  subject-matter  of  the  suit  is  such  that  his  interest  therein  ought  to 
be  determined  in  the  suit,  will  justify  the  court  in  exercising  its  dis- 
cretion to  admit  him.*^ 

A  petition  to  be  permitted  to  intervene  as  a  defendant  should  be 
accompanied  by  the  answer  that  the  petitioner  proposes  to  file.  The 
purpose  of  this  requirement  is  that  thereby  the  suit  may  not  bo 
unduly  delayed  and  that  the  court  may  judge  of  the  merit  of  the 

20  Williams  i?.  Morgan  (1884)  111  U.  «i  Brinckerhoff  v.  Holland  Trust  Co. 
S.  684,  28  L.  ed.  659.  (1900)  146  Fed.  203. 
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defense  to  be  presented.  But  if  a  petition,  which  is  not  accompanicij 
by  the  proposed,  answer,  itself  contains  an  adequate  statement  of  the 
defense,  the  application  may  be  allowed,  and  the  petition  itself  may 
be  ordered  to  stand  for  the  answer  of  the  intervener .^^ 

The  answer  accompanying  a  petition  to  be  allowed  to  intervene  as 
a  defendant  should  be  correct  in  form  and  good  in  substance.  It  must 
not  contain  impertinent  matter.  Any  attempt  to  set  up  immaterial  or 
"  ingeniously  contrived  "  defenses  will  result  in  the  disallowance  of 
the  application.  Where  the  petition  is  granted  and  the  petition  itself 
ordered  to  stand  for  an  answer,  the  court,  on  passing  such  an  order, 
will  of  its  own  motion  strike  out  such  portions  as  appear  to  be  imperti- 
nent.^' 

§  1361.  Order  as  to  Making  of  Issues. 

Upon  admitting  new  parties  to  the  litigation  the  court  should 
always  so  order  the  proceedings  that  proper  issues  may  be  made  up 
between  all  the  parties  and  that  the  cause  may  not  be  delayed  or 
embarrassed  by  the  addition  of  the  new  parties.  For  instance,  if  a 
new  defendant  is  added,  the  court  should  require  the  plaintiff  to 
amend  his  bill  so  as  to  make  any  necessary  issue  between  the  plaintiff 
and  this  defendant.  All  that  is  necessary  to  effectuate  this  would  be 
for  the  court  to  enter  a  rule  nisi  that  the  plaintiff  so  amend  his  bill, 
and  that  he  should  not  otherwise  be  permitted  to  proceed  with  the 
litigation.  In  other  words,  the  court  can  make  the  taking  of  such  a 
step  by  the  plaintiff  a  condition  precedent  to  the  right  to  continue  the 
prosecution  of  the  suit.  Of  course  this  would  be  done  only  where  the 
admission  of  the  new  party  appears  to  be  highly  proper  or  perhaps 
even  necessary.  In  any  case  where  the  court  would  have  the  power  at 
the  end  of  the  suit  to  delay  its  decree  until  a  particular  party  should 
be  brought  in,  it  certainly  has  power  to  bring  the  party  in  at  an  earlier 
stage.^* 

««  Toler  V,  East  Tennessee  etc  Ry.  Co.  authority,  is  not  to  be  too  fuUy  accepted. 

<1894)  67  Fed.  168.  The  trouble  in  that  case  was  rather  in 

s<  Toler   v.   East   Tenn.   ^tc   R.    Ck>.  regard  to  the  mode  in  which  the  new  de- 

(1894)   67  Fed.  168.  fendant  had  been  brought  in;   for  the 

>4  We  need  only  observe  in  this  foot-  court  observed  that  there  were  no  plead - 

note  that   the  doctrine  of  Gregory   v.  ings  by  which  any  issue  had  been  made 

Pike  (C.  C.  A.;  1895)   15  C.  C.  A.  33,  between  the  plaintiff  and  the  newly  ad- 

67  Fed.  837,  which  denies  the  authority  mitted  defendant.    This  was,  of  course, 

of  the  court  to  admit  a  new  party  de-  an  irregularity  that  vitiated  the  pro- 

fendant,  over  the  objection  of  the  plain-  ceeding. 
tiffi  though  supported  by  some  show  of 
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§  1362.  Wlien  Intervening  Party  Hay  FUe  CroM  BUL 

A  person  who  is  admitted  to  come  in  unconditionally  as  a  full 
defendant  in  the  main  suit  will  be  permitted  to  file  a  cross  bill  like 
any  other  defendant,  if  the  jstep  appears  to  be  reasonably  necessary 
to  protect  his  intc^rest** 

In  a  suit  to  foreclose  mortgaged  property,  a  stranger  to  the  record 
cannot  inter\'ene  by  a  cross  bill  or  by  a  petition  in  the  nature  of  a 
cross  bill  and  set  up  a  claim  to  the  property  distinct  from  and  adverse 
to  the  title  of  the  respective  parties  to  the  foreclosure  suit;  for  his 
rights  can  be  amply  protected  by  original  proceedings.** 

§  1363.  OitijBenship  of  Intervening  Party  at  Affecting  Jurisdiction. 

The  reader  will  observe  that  the  preceding  discussion  is  chiefly  con- 
cerned with  the  admission  of  new  parties,  either  plaintiff  or  defend- 
ant, into  the  main  controversy.  When  one  is  so  admitted,  he  becomes 
a  party  in  the  full  sense ;  and  to  all  intents  and  purposes,  he  is  thence- 
forth to  be  treated  as  though  he  had  originally  been  made  a  party. 
The  proceeding  does  not  constitute  what  is  in  any  sense  an  ancillary 
procf^ding;  and  if  the  party  so  introduced  is  other  than  a  nominal 
party,  the  bearing  of  his  citizenship  on  the  question  of  jurisdiction 
must  always  be  considered.  In  a  case  wLere  the  original  plaintiff  had 
inconsiderately  assented  to  the  admission  of  another  as  coplaintiff, 
whose  citizeubhip  was  such  as  to  defeat  jurisdiction,  it  was  held  that 
the  power  of  the  court  to  entertain  the  suit  was  destroyed.*^ 

Intervention  Pro  Inter  esse  Suo. 

a.  General  Principles. 

§  1364.  Nature  of  Intervention  Pro  Interesse  Sue. 

We  now  turn  our  attention  to  the  petition  of  intervention  pro 
interesse  suo,  formerly  the  most  usual  mode  of  intervention.  This 
proceeding  in  equity  is  somewhat  analogous  to  the  trial  of  the  right  of 
property  at  law,  its  purpose  being  to  enable  a  person  whose  property 
gets  into  the  clutches  of  a  court  of  equity,  in  a  controversy  between 

«»  Brinckerhoff  v.  Holland  Trust  Co.  Trust  Co.  v.  Bear  Valley  Co.  (1902)  112 

(1906)    146  Fed.  203.     Compare,  ante,  Fed.   693.     But  see   Osborne  v.   Barge 

(§  1046,  1047.  (1SS7)   30  Fed.  805. 

s<Dial  V.  Reynolds   (1877)   96  U.  B.  2?  The  joinder  of  a  new  plaintiff  may 

340,  24  L.  ed.  644;   Peters  v.  Bowman  defeat  the  case,  if  his  citizenship  is  not 

(1878)  98  U.  S.  56,  25  L.  ed.  91 ;  Farm-  diverse  from  that  of  the  defendant.    For- 

ers'  Loan  &  Trust  Co.  v.  San  Diego  St.  est  Oil  Co.  v.  Crawford  (C.  C.  A.;  1900) 

Car  Co.  (1889)  40  Fed.  105;  Savings  &  42  C.  C.  A.  54,  101  Fed.  849. 
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others,  to  go  into  court  and  procure  it  or  its  proceeds  to  be  suir- 
rendered;  but  as  might  be  expected  of  an  equitable  as  distinguished 
from  a  legal  p-'oceeding,  the  intervention  pro  interesse  suo  is  marked 
by  characteristic  flexibility.     It  often  happens  that  a  person  who 
really  owns  property,  or  has  a  superior  lien  or  other  interest  in  it, 
sees  a  litigation  spring  up  in  a  court  of  equity  between  others  who 
assert  rights  in  or  concerning  it    If  the  court  takes  possession  of  the 
res  or  otherwise  gets  jurisdiction  over  it  in  such  a  controversy,  the 
real  owner  is  not  compelled  to  stand  idly  by  and  see  the  property  dis- 
posed of  without  asserting  his  rights.    Though  it  be  granted  that  the 
litigation  would  not  be  technically  binding  on  him,  because  of  his  not 
being  a  party,  yet  it  might  well  happen  that  complications  would 
ensue  whereby  his  rights  would  be  materially  prejudiced.      For 
instance,  the  subject-matter  of  the  litigation  might  consist  of  a  fund 
to  be  distributed,  and  the  conditions  might  be  such  that  if  it  were 
turned  over  to  the  particular  litigant  who  should  appear  to  have  the 
better  right  in  the  original  suit,  the  person  really  having  a  supt^rior 
title  might  be  left  without  redress.    Accordingly  provision  is  made 
whereby  persons  who  have  not  been  joined  as  parties  in  the  original 
proceedings  may  intervene  and  assert  their  title.     The  intervener 
usually  comes  into  the  litigation  to  assert  a  right  antagonistic  or 
superior  to  that  of  one  or  both  of  the  parties.^® 

By  coming  in  under  a  petition  of  intervention,  a  person  becomes  a 
party  or  rather  a  party  sub  modo  to  the  suit;  and  the  proceeding 
becomes  involved  with  the  original  litigation  and  is  a  part  of  it.  It 
is  much  less  formal  and  decidedly  more  expeditious  than  the  pro- 
ceeding by  a  dependent,  or  ancillary,  bill;  and  it  is  also  materially 
different  from  the  proceeding  already  described  whereby  new  parties 
are  brought  directly  into  the  main  suit  on  their  own  petition. 

The  intervention  pro  interesse  suo  is  a  purely  ancillary  proceed- 
ing. Consequently  before  an  application  for  leave  to  intervene  can  be 
granted,  it  must  appear  that  the  subject-matter  of  the  petition  is  so 
far  connected  with  and  dependent  on  the  subject-matter  of  the  origi- 
nal bill  as  to  cause  the  proceeding  by  petition  to  be  ancillary  to  the 
main  suit.^* 

§  1366.  Intervention  Pro  Interesse  Sno  in  English  Chancery. 

The  term  intervention  is  derived  from  the  civil  law,  and  in  that 
system  proceedings  of  this  nature  have  long  been  familiar.    In  the 

ssBosworth  v.  Terminal  etc.  Assoc,  era'  Loan  ft  Tnist  Go.  (C.  C.  A.;  1901) 
(1899)  174  U.  S.  187,  43  L.  ed.  943.  112  Fed.  81,  decree  affirmed  (1902)    114 

2»  Central  R.  &  Banking  Co.  r.  Farm-   Fed.  263,  52  C.  C.  A.  140. 
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English  chancery,  the  ordinary  intervention,  such  as  we  are  now  to  j 

consider,  was  known  as  the  examination  pro  interesse  suo,  or  petition 
pro  interesse  suo.  By  this  means  the  person,  not  being  a  party  to  the 
suit,  whose  property  had  been  seized  and  brought  into  the  power  of 
the  court  was  allowed  to  come  in  and  claim  it,  or  assert  his  interest, 
in  an  informal  way  without  resorting  to  a  bill.  The  most  common 
occasions  for  filing  such  a  petition  were  those  that  arose  when  prop-  ; 

erty  had  been  seized  by  sequestrators  or  when  it  had  come  into  the 
hands  of  receivers  appointed  by  the  court.  The  principle  underlying 
the  proceeding  applies  to  all  cases  where  tlie  court  has  acquired  prop- 
erty under  legal  process,  or  has  obtained  jurisdiction  over  it  in  any 
way.  If  it  has  a  fund  to  distribute,  or  property  of  any  sort  subject 
to  its  control  and  disposition,  a  stranger  is  permitted  to  intervene  and 
assert  his  right  to  it.  The  necessity  for  entertaining  such  a  proceed- 
ing arises  out  of  the  fact  that  when  property  happens  to  be  in  lawful 
possession  and  control  of  a  court  of  equity,  this  excludes,  for  the  time  ' 

being,  the  possibility  of  the  exercise  of  jurisdiction  over  the  same 
property  by  any  other  court. 

The  following  passages  from  the  English  books  of  practice  suf- 
ficiently indicate  the  principles  underlying  proceedings  of  interven- 
tion ;  and  though  the  present  practice  in  the  federal  courts  does  not 
in  all  respects  conform  to  the  mode  of  proceeding  here  indicated,  the 
extracts  in  question  are  instructive  as  showing  the  original  practice  of 
the  English  chancery,  on  which  our  own  is  based.  The  discussion  in 
these  passages,  it  will  be  noted,  is  more  particularly  concerned  with 
the  situation  where  jurisdiction  over  property  or  funds  has  been 
obtained  in  sequestration  or  receivership  proceedings.  In  a  very  plain 
case  the  English  court  of  chancery  would  sometimes  proceed  to  pass 
an  order  for  the  restoration  of  property  to  a  petitioner  upon  his  mere 
affidavit,  and  the  goods  were  restored  without  his  going  before  the 
master.  This  was  done  in  exceptional  cases  only,  the  more  usual 
mode  of  proceeding  being  as  here  indicated.^^ 

1.  1  Danie]],  Chancery  Practice,  644,  647:  "Where  sequestrators  or  a  receiver 
are  in  the  possession  of  property  belonging  to  a  defendant,  and  a  party  claiming 
that  property  adversely  to  the  defendant  brings  an  action  of  ejectment  against 
the  sequestrators  or  receiver,  for  the  purpose  of  enforcing  his  claim,  the  court 
will  interfere  by  injunction  to  prevent  the  party  claiming  from  proceeding  with  I 

the  ejectment;  for  although  the  court  will  sometimes  permit  the  party  to  pro-  I 

ceed  at  law  against  the  sequestrators  or  receiver,  where  a  matter  is  in  a  fit  ! 

state  for  the  right  to  be  ascertained  by  a  trial  at  law,  such  proceeding  cannot 

80  1  Dan.  Ch.  Pr.  647;  1  Smith,  Ch.   Pr.  (2d  ed.)  451.  , 
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be  adopted  unless  the  permission  of  the  court  has  been  first  obtained.  .  .  .  The 
proper  oourse  to  be  pursued  by  any  person  who  claims  title  to  an  estate  or  other 
property  sequestrated,  whether  by  mortgage  or  judgment,  lease  or  otherwise, 
or  who  has  a  title  paramount  to  the  sequestration,  is  to  apply  to  the  court  to 
direct  the  plaintiff  to  exhibit  interrogatories  before  one  of  the  masters,  in  order 
that  the  party  applying  may  be  examined  as  to  his  title  to  the  estate.  An 
examination  of  this  sort  is  called  an  examination  pro  interesse  suOf  and  an  order 
for  such  an  examination  may  be  obtained  by  a  party  interested,  as  well  where 
the  property  consists  of  goods  and  chattels  or  personalty,  as  where  it  is  real 
estate.  .  •  •  An  order  for  the  examination  of  a  party  pro  interesse  suo  may  be 
obtained  as  a  matter  of  course  by  the  party  claiming,  but  it  cannot  be  granted 
tiU  after  the  sequestrators  have'  made  a  return,  because  till  then  it  cannot 
appear  to  the  court  what  is  sequestered.  ...  An  infant  may  be  examined  pro 
interesse  suo  by  guardian." 

2.  1  Smith,  Chancery  Practice,  451,  462:  "A  person  desirous  of  being  exam- 
ined, applies  for  an  order  for  the  purpose,  which  directs  that  the  party  may 
be  at  liberty  to  come  in  before  the  master  and  be  examined  pro  interesse  suo 
upon  the  interrogatories  to  be  exhibited  by  the  plaintiff  for  that  purpose,  and 
limits  a  time  for  so  doing.  The  interrogatories  are  prepared  and  left  by  the 
plaintiff  and  settled  by  the  master,  to  which  the  party  puts  in  his  examination 
in  the  usual  way,  whereupon  the  master  certifies  that  the  party  has  been  exam- 
ined pro  interesse  suo.  If  the  examination  is  either  insufficient  or  impertinent 
it  may  be  referred  in  the  same  way  as  any  other  examination.  If  sufficient 
but  the  adverse  party  thinks  it  is  not  true,  he  may  obtain  an  order  upon  a 
motion  as  of  course  for  liberty  to  exhibit  interrogatories  before  the  examiner 
or  for  a  commission  to  examine  witnesses  to  falsify  the  examination  of  the 
party  examined  pro  interesse  suo, 

"  If  the  plaintiff,  instead  of  obtaining  this  order  and  examining  witnesses  to 
disprove  the  examination,  brings  the  matter  before  the  court  upon  exceptions 
to  the  master's  report,  he  is  concluded  by  the  examination  as  much  as  if  he 
had  set  down  a  cause  upon  bill  and  answer.  The  interrogatories  to  disprove 
the  examination  are  prepared,  settled,  and  signed  by  counsel,  and  are  not  settled 
in  the  master's  office,  but  merely  marked  by  him.  The  witnesses  are  examined 
and  the  depositions  returned  to  the  six  clerks'  office,  if  the  examination  of  wit- 
nesses was  taken  under  a  commission;  or  to  the  examiner's,  if  they  were  exam- 
ined in  London. 

"The  plaintiff,  upon  the  completion  of  the  examination  of  his  witnesses^ 
obtains  an  order  to  pass  publication,  and  to  refer  it  to  the  master  to  look  into 
the  examination  of  the  party,  and  also  into  the  depositions  of  witnesses  taken 
as  against  the  said  examination,  and  to  report  whether  the  party  possesses  any 
and  what  interest  in  the  premises  in  question  in  the  cause,  or  in  any  and  what 
part  thereof.  The  master,  upon  consideration  of  the  examination  and  of  the 
depositions,  makes  his  report.  If  either  party  is  dissatisfied  with  the  master's 
report  he  may  except  to  it,  in  the  usual  manner. 

"  If  a  married  woman  applies  either  to  be  examined  pro  interesse  suo,  or  for 
the  restitution  of  goods  sequestered,  she  must  apply  by  her  next  friend." 

§  1366.  Iiitenrention  Pro  Interesse  Sao  in  Federal  Courts. 

The  mode  of  intervention  described  in  the  preceding  extracts  is 
familiar  in  the  federal  courts.    Any  conrt  having  control  of  a  fund 
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or  property  has  jurisdiction  to  entertain  a  petition  of  intervention 
and  try  the  right.*^  It  is  necessary  in  such  case  that  the  main  litiga- 
tion should  draw  to  the  court  the  possession  and  control  of  property 
in  which  the  intervener  has  an  interest'* 

§  1367.  Intervention  in  BeceiTenhip  Cause. 

The  most  frequent  occasion  for  the  institution  of  such  a  proceeding!: 
arises  in  receivership  cases.  The  fact  that  the  court  is  collecting  the 
assets  and  administering  the  funds  of  an  insolvent  corporation 
through  a  receiver  of  its  appointment,  makes  it  necessary  for  persons 
having  debts  against  the  company  to  come  into  that  suit  to  enforce 
their  claims/^^  If  a  receiver  has  in  his  hands  property  of  which  one 
not  a  party  to  the  suit  is  entitled  to  possession,  and  the  receiver 
refuses  to  surrender  the  same  to  the  person  so  entitled,  the  proper 
procedure  is  for  such  person  to  intervene  by  petition,  and  if  the  court 
finds  the  claim  to  be  established,  it  will  order  the  receiver  to  turn  the 
property  over  to  the  petitioner.'*  Indeed  the  remedy  of  any  stranger 
to  a  suit,  who  claims  property  in  the  hands  of  a  receiver  or  any  inter- 
est therein,  is  properly  by  petition  of  intervention.** 

§  1368.  Intervention  in  Foreclosure  Proceeding. 

Interventions  pro  interesse  suo  are  also  frequent  in  mortgage  fore- 
closure proceedings  and  other  suits  involving  the  administration  of  a 
trust  where  no  receiver  has  been  appointed  but  funds  connected  with 
the  trust  have  come  into  the  control  of  the  court  for  distribution  to 
the  parties  in  interest. 

French  v,  Oapen  (ISSl)  105  U.  S.  600,  26  L.  ed.  051:  Parties  interested  in 
property  sold  by  the  court  in  pursuance  of  the  terms  of  a  trust  have  a  right  to 
intervene  before  the  proceeds  are  disbursed  in  order  to  have  their  interest  in 
such  proceeds  determined.  If  it  should  appear  that  they  are  bound  by  the 
decree  of  sale,  or  if,  not  being  bound,  they  elect  to  affirm  the  sale,  they  may 
be  permitted  to  share  in  the  proceeds  according  to  the  extent  of  their  interest. 
If  they  are  not  bound,  or  if  no  binding  election  to  abide  by  the  sale  is  made, 
they  should  of  course  be  ignored  in  the  distribution  of  those  funds;  and  in  such 
case  the  court  might  set  aside  the  sale  in  order  to  relieve  a  purchaser  who 
had  bought  in  ignorance  of  the  rights  of  such  persons. 

SI  People's  Sav.  Inst.  17.  Miles  (1806)  <«  Kirkpatrick  v.  Eastern  Milling 
76  Fed.  252,  22  C.  C.  A.  152.  etc.  CJo.  (1904)  136  Fed.  146  (1905)   137 

««  United    Electric   Securities  Co.   V.  Fed.  387,  69  C.  C.  A.  579. 
Louisiana  Electric  Light  Co.  (1895)   68       « 8  Wheeler  r.   WsUoti   *   Whann   Co. 
Fed.  673.  (1894)  04  Fed.  604;  WiiK-liester  v.  Davis 

««Rice  r.  Durham  Water  Co.  (1899)  Pyrites  Co.  (0.  C.  A.  1895)  67  Fed.  46, 
91  Fed.  433.  14  C.  C.  A.  300. 
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§  1869.  Interatt  SniBoieiii  to  Tiutify  Intenrention. 

Before  a  stranger  to  a  suit  can  be  permitted  to  intervene,  upon  bis 
petition  pro  interesae  auo,  in  a  suit  between  other  parties,  it  must 
appear  that  he  has  a  legitimate  and  proper  interest  in  the  fund  or 
property  in  question,  which  he  ought  to  be  allowed  to  protect  in  that 
proceeding.  A  stranger  who  has  no  interest  that  could  prevail  over 
the  right  of  the  actual  parties  cannot  intervene. 

Potter  V,  Beal  (1892)  50  Fed.  860,  2  C.  C*  A,  60:  A  bill  wm  fiM  by  the 
president  of  a  defiuict  bank  to  recover  the  p^ssessioii  of  alleged  private  {tapers 
in  the  bands  of  the  reoeiver  of  the  bank.  The  United  States  district  attora^ 
deaired  to  get  those  papers  into  his  possession  to  use  tbam  before  a  grand  jury  aa 
cTidence  on  which  to  base  a  criminal  charge  against  the  said  president  of  the 
bank.  Acoordingly,  he  petitioned  to  be  permitted  to  intervene  in  the  suit.  It 
was  held  that  he  could  not,  His  interest  was  not  such  aa  to  entitle  him  to 
possession  of  the  papers  in  any  event  The  only  remedy  of  the  petitioner  wae 
by  sMbpoena  duc^9  tecum  coupled  with  a  subssquent  application  to  tha  court 
in  which  tha  papers  were  impounded. 

§  1S70.  Disarttion  of  Court  ai  to  Aliowanea  of  Intervantlon. 

As  regards  the  principles  governing  the  rij^t  to  file  a  petition  pro 
intereaa^  9uo,  it  may  be  stated  that  in  some  cases  the  right  depends 
on  the  discretion  of  the  court,  while  in  others  it  does  not.  If  the 
party  seeking  to  intervene  is  so  situated  that  he  could  assert  his 
right  and  protect  his  interest  by  some  other  mode  of  proceeding,  the 
court  may  allow  the  petition  or  not ;  and  the  leave  to  Intervene  will 
not  be  granted  if  thereby  the  record  might  become  unduly  loaded  with 
collateral  issues. 

On  the  other  hand,  if  the  right  of  the  party  desiring  to  intervene 
cannot  be  reasonably  protected  in  any  other  way  the  petition  should 
always  be  granted  as  a  matter  of  course ;  "•  and  the  petition  may  even 
be  filed  in  such  case  without  first  obtaining  any  leave  whatever,  or  at 
least  the  fact  that  the  petition  is  filed  without  leave  does  not  render 
it  subject  to  dismissal  on  demurrer.  If  the  adversary  wishes  to  raise 
the  point,  he  should  do  so  by  motion  to  strike  the  petition  from  the 
files  for  the  informality,  upon  the  hearing  of  which  motion  the 
court  can  grant  the  necessary  leave  or  dismiss  the  petition  as  it  sees 
fit. 

Minoi  V,  Mantin  (C,  C.  A,;  1899)  95  Fed.  734,  739,  37  C.  0.  A.  234:  In  dis- 
cussing the  ejctent  of  the  discretion  of  the  court  in  which  a  receivership  cause 

»«  United  States  v.  Philips  (C.  C.  A.:    1901)  107  Fed.  824,  46  0.  C.  A.  6«0, 
E^.  Prac.  Vol.  11.-63, 
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i8  pending  to  allow  or  refuse  penniflsion  for  a  stranger  to  intervene,  the  cireuit 

court  of  appeals  said:     "When,  in  a  pending  case,  a  receiver  is  appointed  to  | 

take  possession  of  property,  the  court  or  chancellor  by  whom  the  appointment 

is  made  is  not  always  bound  to  pennit  a  third  party  to  file  an  intervening  peti-  I 

tion,  and  become  a  party  to  the  case,  because  he  asserts  some  interest  in  the  ! 

pending  controversy  or  in  the  property  which  is  thereby  affected.     It  may  be 

that  the  interest  asserted  by  the  intervener  will  be  wholly  unaffected  by  the  j 

proceedings  which  are  liable  to  be  taken  in  the  pending  case;  or  that  his  rights,  ■ 

whatever  they  may  be,  are  subordinate  to  the  rights  of  the  parties  thereto;  or 

that  he  is  already  well  represented  in  the  principal  case;   or  that  there  are 

other  adequate  remedies  within  his  reach,  and  at  his  disposal,  which  render  it  i 

unnecessary  to  burden  the  case  with  the  collateral  issue  which  is  tendered  by 

the  intervener.    In  cases  of  the  latter  sort  it  is  usually  held  to  be  discretionaiy 

with  the  court  or  chancellor  to  whom  an  application  to  intervene  is  addressed 

to  allow  or  reject  the  intervention,  and  leave  to  intervene  should  be  obtained. 

There  are  other  cases,  however,  where  the  right  of  a  third  party  to  intervene 

in  a  pending  case  is  so  imperative,  resting,  as  it  does,  on  grounds  of  necessity, 

and  the  inability  of  the  party  to  obtain  relief  by  other  means,  that  the  right 

cannot  be  said  to  be  dependent  upon  judicial  discretion.    For  example,  a  court 

cannot  lawfully  refuse  to  permit  an  intervening  petition  to  be  filed  when  the 

petitioner  shows  a  title  to  or  a  lien  upon  property  in  the  custody  of  a  receiver, 

and  a  present  right  to  its  possession,  which  is  superior  to  any  right  or  title 

that  is  or  may  be  asserted  by  the  parties  to  the  suit  in  which  the  intervention 

is  filed,  and  at  whose  instance  a  receiver  was  obtained."     In  conformity  with 

this,  it  was  held  that  in  the  latter  class  of  cases  it  was  not  necessary  to  first 

obtain  leave  of  court  to  file  the  petition  of  intervention,  and  a  failure  to  obtain 

leave  is  not  a  ground  of  demurrer  to  the  petition.  >  7 

&.  Formalities  and  Incidents  of  Intervention  Pro  Inierei$e  8uo. 

§  1371.  Application  for  Leave  to  Intervene. 

The  petition  of  intervention  should  sufficiently  state  the  petitioners' 
title  to  or  interest  in  the  property  or  fund  in  respect  to  which  the 
intervention  is  made.'®  It  should  exhibit  all  the  material  facts  relied 
on  as  a  ground  of  relief,  and  it  should  contain,  either  by  recital  or 
reference,  so  much  of  the  record  in  the  original  suit  as  is  essential  to 
show  a  right  to  the  particular  relief  sought  by  intervention.  Further* 
more,  if  proceedings  in  the  suit  are  had  subsequently  to  the  filing  of 
the  petition  which  are  important  as  strengthening  the  right  of  th^ 
petitioner,  those  proceedings  should  be  incorporated  in  the  petitioA 
by  amendment.    Otherwise,  on  appeal,  it  may  become  impossible  tq 

S7  The  better  practice  undoubtedly  is  Trust  Co.  r.  Toledo,  St.  L.  etc.  R.  Co. 

to  obtain  leave  of  the  court  to  file  a  pe-  (1897)  82  Fed.  642,  661. 
tition  in  all  cases;  but  when  leave  is       > 8  People's  6av.  Inst,  of  Erie  County. 

not  obtained  the  court,  on  motion   to  v.  Miles   (C.  C.  A.;  1696)   76  Fed.  252, 

strike,  will  make  such  disposition  of  the  $  C.  C.  A,  102, 
petition  as  seems  proper.     Continental 
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get  the  benefit  of  them.  The  petition  need  not  be  as  full  or  as  formal 
as  an  original  bill;  and  it  should  be  as  brief  as  ia  consistent  with 
clearness,  but  accuracy  and  adequacy  should  not  be  sacrificed  to  brev- 
ity.»* 

If  a  bill  is  improperly  filed  as  an  independent,  original  bill,  it  may 
nevertheless  sometimes  be  treated  as  being,  in  effect,  a  petition  of 
intervention  in  the  cause  and  if  capable  of  being  so  treated  it  will 
be  sustained,  ^he  changing  of  the  title  to  the  petition  so  as  to  cause 
it  to  be  entitled  as  in  that  cause  is  an  informal  amendment  that  will 
be  allowed  as  of  course.*® 

A  petition  of  intervention  is  construed  in  connection  with  the  origi- 
nal proceeding  in  which  the  intervention  is  had.*^ 

§  1372.  Demurrer  to  Petition. 

A  petition  of  intervention  is  subject  to  demurrer  where  it  appears 
to  be  defective  in  form  or  in  substance.  For  instance,  a  joint  petition 
of  intervention  by  two  parties  is  demurrable  for  misjoinder  of  par- 
ties, where  the  petition  sufficiently  shows  that  the  title  to  the  property 
in  respect  to  which  relief  is  sought  is  exclusively  vested  in  only  one  of 
the  petitioners.** 

An  objection  to  the  sufficiency  of  a  petition  to  intervene  will  not  be 
entertained  after  the  filing  of  a  replication  thereto  and  going  to  hear- 
ing on  the  merits.*^ 

§  1373.  Laches  of  Party  Deiirons  of  Intervening. 

An  intervention  that  savors  of  laches  and  is  of  doubtful  equity  will 
not  be  permitted.**     An  intervention  in  a  receivership  cause  for  the 


red.  ozo,  9U  u.  U.  A.  v£Z,  41  ij.r.a,  some  oiner  reu«i,  xae  maimer  snouia  oe 

I).      In    this    ease    Jenkins,    Circuit  incorporated  into  the  petition  of  inter- 

Ige,  said:     "While  a  petition  of  in-  vention  by  amendment.^ 
vention  need  not  be  as  formal  as  a  bill       ^oMinot  r.  Mastin  (C.  C.  A.;  1809) 


S9  Empire  Distilling  Co.  v,  McNulta  ginal  bill  which  would  fortify  the  right 
(1807)  77  Fed.  700  23  C.  C.  A.  415  {de-  of  the  intervening  petitioner,  either  to 
rrc^a/^rmed  Dennehyv.  McNulta  (1898)  the  particular  relief  demanded  or  to 
80  Fed.  825,  30  C.  C.  A.  422,  41  L.R.A.  some  other  relief,  the  matter  should  be 
(J09 

Judge, 
tcn'cn 

of  complaint,  and  should  perhaps  be  dis-  96  Fed.  734,  37  C.  C.  A.  234. 
tinguished  for  brevity,  it  yet  should  ex-       *i  Receiver  of  Central  R.  &  Banking 
hibit  all  the  material  facts  which  are  Co.   r.  Macon,  D.  &  S.  R.  Co.    (1902) 
relied  upon  for   the  specific  relief  in-   115  Fed.  926. 

voked,  embodying,  either  by  recital  or  ♦  2  Central  Trust  Co.  of  New  York  r. 
by  reference,  so  much  of  the  record  in  Wabash,  St.  L.  &  P.  Ry.  Co.  (1891)  46 
the  original  suit  in  which  the  petition  Fed.  156. 

is  filed  as  is  essential  to  show  a  right  «>  Perry  v.  Godbe  (1897)  82  Fed.  141. 
to  the  particular  relief  demanded  by  tne  **  Central  R.  etc.  Co.  v.  Farmers* 
petition.  Where,  subsequently  to  the  Loan  etc.  Co.  (1901)  112  Fed.  81;  Con- 
filing  of  the  petition  of  intervention,  tinental  Trust  Co.  p.  Toledo  etc.  R.  Co, 
prooeedingB  Imve  bee^  ha4  uqder  the  ori-   (1807)  82  Fed.  042. 
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purpose  of  eftabliahiiig  a  lien  on  the  property  doefl  not  come  too  late 
^here  the  petition  is  filed  within  the  period  limited  in  the  decree  of 
sale,  though  the  sale  has  already  been  oonfirmed,  and  though  before 
the  claim  is  adjudicated  the  receiver  is  discharged.** 

§  1374,  IKiposition  of  Petition  to  Inttrvrnt. 

In  disposing  of  the  application  for  leave  to  intervene,  the  court 
may  limit  the  intervention  or  deny  the  petition  in  terms  and  give  leave 
to  file  another  of  a  more  limited  scope.^*  The  absence  of  a  formal 
order  allowing  leave  to  intervene  is  not  material  on  appeal,  where  a 
petition  was  properly  filed  and  the  issue  made  thereon  was  tried  in 
the  court  below.*^ 

§  1376.  AU  Parties  Affected  with  Notice. 

Every  party  to  a  suit  in  equity  is  bound  to  take  notice  of  any  inter- 
vention in  that  proceeding ;  *®  and  hence  on  appeal  no  valid  objection 
can  be  made  by  any  party  on  the  ground  that  he  was  not  made  a  tech- 
nical party  to  the  intervention  proceedings,  nor  given  due  notice  of 
them.** 

§  1876.  Status  of  Intervening  Party. 

What  is  the  status  of  a  stranger  to  the  original  litigation  who  is 
permitted  to  come  in  on  a  petition  of  intervention  ?  Is  he  thereafter 
to  be  considered  a  party  in  the  full  and  oomplete  eense,  or  is  he  a 
party  only  in  so  far  as  is  necessary  for  the  protection  of  his  inter- 
ests ?  The  difference  between  the  two  alternatives  is  perhaps  not  very 
important.  It  has  sometimes  been  suggested  that  a  party  who  Inter- 
venes properly  in  a  suit  is  to  be  thereafter  treated  as  if  he  had  been  a 
party  in  the  full  sense  from  the  inc?ption  of  the  suit ; '®  but  there  are 
certainly  situations  where  it  would  seem  better  to  treat  the  intervener 
as  being  only  a  party  sub  modo.  Certainly  intervening  parties  do  not 
always  have  the  same  power  of  control  over  the  proceedings  as  other 
parties  are  permitted  to  have.  The  status  of  the  new  party  depends 
somewhat,  no  doubt,  on  the  nature  of  the  intervention.    It  must  be 

41  United   states  Trust   Co.   r.   New  48MoLM>d   v.   City   of   New   Albanv 

Mexioo  (1008)   IgS  U.  6.  535,  46  L.  ed.  (1895)  56  Fed.  876,  18  O.  G.  A.  525. 

315,  22  Sup.  Ct.  172.  4i  Ontral  Trust  Co.  v.  Madden  (1605) 

41  Oontinental  Trust  Co.  v.  Toledo  etc.  70  Fed.  451,  17  C.  0.  A.  236. 

R.  Go.  (1807)  82  Fed.  642.  bo  |i<rench  v.  Gapen  (1661)   105  U.  S. 

47  People's  Savings  Inst,  if.  Miles  (G.  525,  26  L.  ed.  056;  Rice  o.  Durham  Water 

G.  A. I  1606)  76  Fed.  252,  29  C.  C.  A.  Co.  (1800)  01  Fed.  468. 
152, 
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thftt  a  partj  Who  is  admitted  to  become  one  of  the  pkititlflfd  oi*  def dltd- 
ants  in  the  main  controversy  is  a  party  in  the  full  sense^  and  he  dhotild 
be  permitted  to  have  so  much  authority  and  control  over  the  proceed- 
ings as  his  interest  justifies.  On  the  othei*  hand,  one  who  is  metely 
admitted  on  a  petition  pro  interees^  euo  to  assert  a  title  to  the  prop- 
erty or  fund  occupies  a  subordinate  position,  and  may  well  be  con- 
sidered as  being  only  a  party  eub  modo* 

§  1877.  Order  Allowing  Inttrvention  Not  Appealftble. 

The  action  of  the  circuit  court  in  granting  leave  to  intervene  is 
not  appealabloi  because,  in  the  fii'st  place,  the  matter  of  allowing  the 
intervention  is  discretionary  and,  in  the  second  place,  the  ordei*  is 
merely  interlocutory  and  not  final.'^ 

§  1878i  When  Order  Befusing  Leave  to  Intervene  Appealable* 

The  action  of  the  court  In  i^efnsing  leave  to  intervene  is  of  a  some- 
vehat  different  chatactef,  for  the  refusal  has  about  it  the  quality  of 
finality.  Hence,  if  a  court  refuses  leave  to  intervene  in  a  case  where 
the  petitioner  ts  clearly  entitled  to  do  so  (having  no  other  remedy  by 
which  to  assert  his  rights),  an  appeal  lies.  In  such  a  situation  the 
lower  eourt  really  has  no  discretion.  It  follows  that,  in  all  cases 
•where  the  leave  to  intervene  Is  not  granted,  the  judge  of  that  court 
should  grant  an  appeal  in  order  that  the  question  whether  the 
situation  is  one  involving  an  exercise  of  judicial  discretion  or  not  may 
be  considered  by  the  appellate  court.** 

§  1379.  Reference  to  lEaster  on  Intervention  ^o  tnteresse  Sno« 

Inasmuch  as  the  proceeding  by  intervention  pro  int&re^se  buo  is,  In 
its  nature,  subordinate  and  ancillary  to  the  main  suit  it  is  entirely  flt 
and  proper  that  the  matter  should  be  referred  to  the  master.  Of 
course,  if  the  point  is  clear  upon  the  pleadings,  and  no  proof  is  neces- 
sary, the  intervention  may  be  heard  by  the  court  without  a  reference 
to  a  master ;  *'  but  ordinarily  a  reference  is  proper,  and  the  English 
practice  favored  this  mode  of  proceeding.  We  shall  have  occasion 
in  a  subsequent  chi^pter  of  this  Work  to  consider  the  practioe  in  refer- 
ence to  the  master,  but  it  will  not  be  improper  at  this  juncture  to 

Bi  credits  CottumitatlOfl  Co*  v.  United  D6  Fed.  739,  37  C.  0.  A.  234 1  X).  S.  0. 

SUtes  (0.  0.  A.;  1B9S)  01  Fed.  673.  34  Philips  (C.  G.  A.)  IdOl)   107  Fed.  024, 

C.  C.  A.  II  {i^lfWiMi  in  17?  U.  Si  311),  46  C.  0.  A.  BdO. 
44  L.  ed.  7S2.  si  deiitfAl  TrUst  Go.  D.  MuddeA  (1899) 

>i  Minot  *.  VMAiiA  (C.  0.  k.\  1899)  70  Fed.  4dl,  17  0»  C.  A.  838. 


840  FEDERAL  EQUITY  PRACTICE.     [§§  1386,  1387 

§  1886.  Ittterrention  in  BUprtme  CoHtt. 

In  suits  within  the  original  jurisdiction  of  the  supreme  court, 
especially  in  suits  between  the  states  of  the  Union  involving  questions 
of  moment  to  the  United  States,  great  freedom  of  practice  is 
indulged ;  and  in  eacJh  case  the  supreme  court  will  pursue  the  eoutse 
best  adapted  to  protect  the  interests  of  all  the  litigants. 

Florida  v.  Georgia  (1864)  17  How.  478,  15  L.  ed.  181 1  In  a  Ruit  between 
two  BtatOf  to  determine  a  boundAry»  the  attorney  general  of  the  United  States 
petitioned  to  be  allowed  to  intervene  on  behalf  of  the  United  States  and  to 
adduce  evidefice  as  well  as  to  argue  the  cause  at  the  final  hearing.  The  states 
resisted  the  motion,  but  it  was  granted.  The  United  States  wiu  not  allowed 
to  become  a  party  in  the  technical  sense,  and  the  court  indicated  that  the 
attorney-general  could  not  interfere  with  the  pleadings;  but  it  was  ruled  thai 
his  argument  might  be  heard  and  that  evidence  filed  by  him  might  be  readi 

Intervention  to  Prove  Claim  before  Master. 

$  1S86.  Hode  of  Provlns^  of  Claim. 

The  last  method  by  which  persons  who  are  not  technical  parties  to 
a  suit  may  come  in  to  assert*  a  claim  or  interest  is  that  which  consists 
in  proving  a  claim  before  the  master  in  accordance  with  an  order  of 
reference  made  after  a  decree  on  the  merits.  This  is  common  in 
creditors'  suits,  receivership  proceedings,  and  causes  of  like  nature. 
The  practice  in  such  cases  is  for  the  court  to  order  the  master  to  adver- 
tise for  claims  against  the  fund  in  court  to  be  presented  to  the  master. 
The  master  fixes  the  time  for  their  presentation  in  his  office  and 
arranges  the  time  and  mode  in  which  they  may  be  contested.  Those 
creditors  whose  claims  are  adjudged  good  are  then  allowed  to  par- 
ticipate in  the  distribution  of  the  fund  or  assets.^^ 

§  1387.  Statu  of  Psirty  after  Proof  of  ClaiBL 

In  a  ereditotn'  suit  all  the  creditors  who  are  in  like  right  as  the 
actual  plaintiff  are  quasi  parties  to  the  suit  from  the  inception  of  the 
litigation,  and  they  have  such  an  inchoate  interest  that  the  statute 
of  Umitatloiis  will  not  run  against  their  claim  after  the  institution  of 
the  suit;  but  thev  have  no  control  over  the  suit  until  a  decree  is 
obtained  and  they  have  properly  come  in.  After  proving  their  claims^ 
theoe  pattiea  hate  such  an  interest  in  the  proceedings  that  they  may 

IlLeadville  Coal  Co.  v.  McCmry  Co.  v.  Beers  (1^621  2  Black  i57,  17  L. 
(laOl)  141  V.  S.  476^  12  Sup.  Ct.  i»,  ed.  332;  Continental  Trust  Co.  v.  Toledo 
is  L.  •«.  825;  TrastMs  of  Waliaak  etc  etc  B.  Co.  (1807)  82  Fed.  042,  046. 
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participate  in  the  control  of  the  proceedings.  But  before  one  who 
thus  intervenes  can  be  considered  a  true  party  to  the  suit,  it  must 
appear  that  his  rights  existed  at  the  commencement  of  the  suit  and 
were  of  such  nature  that  he  could  be  said  to  be  represented  by  the 
actual  plaintiff  and  such  that  he  could  himself  have  instituted  the  par- 
ticular suit.^* 

§  1888.  Bight  of  Creditors  to  Dispute  Claims  Inter  Sese. 

As  a  general  rule,  a  court  of  equity  will  not  entertain  a  bill  that 
would  require  it  to  ascertain  and  adjust  conflicting  claims  between  the 
plaintiffs,  for  their  rights  must  be  consistent.  But  when  the  bill  is 
consistent  and  similar  as  against  defendants,  and  a  common  fund  has 
been  realized  under  a  decree,  and  such  fund  is  sufficient  to  pay  all 
the  debts,  each  creditor  is  allowed  to  dispute  the  claim  of  any  other ; 
and  the  disputed  claim  must  be  proved  de  novo  before  the  master,  for 
in  such  case  the  disputing  creditor  has  A  direct  interest  in  the  question 
of  debt  or  no  debt,  inasmuch  as  its  allowance  will  diminish  the  fund 
pro  tanto.  A  disputing  creditor  may  show  even  that  a  claim  previ- 
ously proved  is  barred  by  the  statute  of  limitations,  and  though  the 
claiming  creditor  had  filed  the  bill  and  obtained  the  decree  for  the 
administration  of  the  f  und.** 

•s  Terry  v.  Bank  of  Cape  Fear  (1884)       ^s  Terry  t^.  Bank  of  Cabe  Fear  (1884) 
20  Fed.  777.  20  Fed.  777,  779. 
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Master  and  Matters  Referable  to  Master. 

§  1389.  Offloe  of  Master.        a 

Suits  in  equity  often  involve  so  many  details  and  require  so  many 
complicated  proceedings  that  it  becomes  impracticable  or  impossible 
for  the  court  itself  to  attend  to  everything.  Accordingly  provision  is 
made  for  the  delegation  of  a  great  variety  of  matter  to  the  officer 
known  as  the  master.  The  master  in  chancery  is  nothing  more  nor  less 
than  a  mere  assistant  of  the  court,  being  charged  with  the  perform- 
ance of  such  duties,  either  of  a  judicial  or  ministerial  nature,  as  the 
court  may  see  fit,  in  acoordaiice  with  its  practice,  to  impose  on  him. 
The  office  of  master  is  nearly  as  ancient  as  the  court  of  chancery 
itself.^  In  the  English  chancery  there  used  to  be  twelve  masters,  the 
Master  of  the  Eolls  being  the  chief ;  *  but  gradually  the  duties  of  the 
Master  of  the  Rolls  were  differentiated  more  or  less  clearly  from  those 
pertaining  to  the  other  masters.  The  masters  were  at  first  known 
merely  as  clerks,  but  in  the  reign  of  Edward  HI.  they  obtained  the 
style  or  title  of  masters,*  Originally  the  masters  in  chancery  were 
appointed  by  the  king,  but  in  the  reign  of  Edward  IV.  the  matter  of 
the  appointment  of  the  eleven  ordinary  masters  was  conmiitted  to  the 
chancellor,  that  of  the  Master  of  the  Bolls  alone  remaining  with  the 
king.* 

In  the  federal  courts  the  appointment  of  masters  is  committed 
exclusively  to  the  court  of  equity  itself.* 


§  1390.  Standing  and  S^tOiAl  MMt^rs. 

It  will  be  noted  that  the  office  of  master  is  not  a  part  of  the  organic 
structure  of  our  courts.     In  the  federal  courts  there  is  not,  in  the 

1 1  Spence,  Bq.  JUf .  1^38.  <  1  Bpeilce,  Bq»  «^ur«  800. 

s  1  Spence,  £q.  Jur.  361,  364.  6  BqUity  Rule  82. 

s  1  Spence,  Eq.  Jur.  360. 
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ftmdamental  (sonfltitution  of  the  oourt^  an  office  of  master  to  be  filled 
from  time  to  time  as  a  vacancy  occurs  in  it ;  on  the  contrary^  there  is 
only  &a  of&ce  of  master  when  some  one  is  appointed  to  do  the  duties  of 
i^uaster.  The  appointment  of  a  master  makes  the  office  of  master; 
and  the  office  does  not  exist  without  him.  There  are,  however,  two 
sorts  of  mastc-i,  standing  masters  and  masters  appointed  pro  hoe  vice. 
The  power  to  appoint  both  these  kinds  of  masters  is  conferred  on  the 
circuit  courts  by  the  equity  rules ;  and  in  some  of  the  circuits  it  is 
eoistomary  to  have  a  standing  master,  while  in  others  special  masters 
are  appointed  as  the  exigency  of  any  cause  may  require.  There 
may,  of  course,  be  as  many  masters,  either  standing  or  special,  as  the 
court  may  deem  wise  to  appoint. 

Equi^  Rule  82:  The  eiroult  oourti  may  appoint  ftanding  maiteni  in  Qhanaery 
in  their  respective  districts  (a  majority  of  all  the  judges  thereof,  including  the 
justices  of  the  supreme  court,  the  circuit  judges,  and  the  district  judge  for  the 
dlstriet,  oonourring  In  tha  appointment),  and  they  may  also  appoint  a  mastar 
pro  hoe  vice  in  any  particular  oaacu 


g  1S91.  Appdntmant  of  Standing  MMter. 

The  appointment  of  a  standing  master  in  chancery  made  by  the 
judges  under  the  authority  of  this  rule  is  valid  though  the  order  of 
appointment  is  not  recorded  in  the  minutes  of  the  court  or  any  other 
lKX)k  of  its  records.  The  order  is  complete  and  effective  when  it  is 
signed  by  the  judges  and  when  the  conditions  prescribed  in  the  order 
as  to  the  taking  of  the  oath  and  filing  of  the  same  with  the  clerk  ar^ 
fulfilled.  No  one  is  entitled  to  any  notice  of  an  appointment  of  a 
standing  master.  The  appointment  of  a  master,  like  the  appointment 
of  a  clerk  or  of  a  court  commissioner,  is  made  by  the  court,  or  by  the 
judge  or  judges,  as  the  case  may  be,  without  notice  to  any  one.  The 
master  is  an  officer  of  the  court,  and  no  one  but  the  court  is  entitled  to 
notice  or  hearing  upon  the  question  of  his  selection.^ 

§  1892.  Who  Eligible  to  Be  Appointed  Master, 

As  regards  the  person  to  be  appointed  as  a  master  in  chancery  the 
discretion  of  the  circuit  court  is  controlled  to  a  certain  eartent  by  two 
statutes,  wliich  read  respectively  as  follows: 

1.  Act  Maroh  3,  1887,  ch.  373,  sec.  7,  24  Stat.  L.  665:  No  person  related  to 
any  jnstioe  or  judge  of  aay  court  of  the  United  States,  by  affinity  or  oonsauguiu* 

«  Seaman  r.  Northwestern  Mut.  Life  Ins.  Co.  (G,  C.  A.;  1898)  30  C,  C,  A«  2)8. 
86  Fed.  493,  497. 
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itj,  within  the  degree  of  flnt  oonsin,  f hall  hereafter  be  appointed  by  sneh  eonri 
or  judge  to  or  emj^oyed  by  f uch  court  or  judge  in  any  oflloe  or  duty  in  aqy  eonrt 
of  which  such  justice  or  judge  may  be  a  member. 

2.  Act  March  3,  1879,  ch.  183,  20  8Ut.  L.  415:  Ko  clerk  of  the  district  or  dr* 
euit  courts  of  the  United  States  or  their  deputies  shall  be  appmnted  a  reeeiver 
or  a  master  in  any  case  except  where  the  judge  of  said  court  shall  determine  that 
special  reasons  exist  therefor  to  be  assigned  in  the  order  of  af^intment. 

The  fact  that  a  decree  is  based  on  the  report  of  a  master  who  is 
related  to  the  judge  by  affinity  or  consanguinity  within  the  d^ree  of 
first  cousin  does  not  affect  the  validity  of  the  decree,  nor  justify  the 
granting  of  a  motion  to  vacate  the  same  made  after  the  term  has 
ended*^ 

§  1898.  Speeial  Beaton  for  Appointment— Bedtal  Nnne  Pro  Tone. 

The  assent  of  both  parties  in  open  court  to  the  appointment  of  a 
particular  person  as  master  who  is  also  a  deputy  derk  of  the  court  is 
a  sufficient  special  reason  on  which  to  base  an  order  for  the  appoint- 
ment Where  a  deputy  clerk  has  been  appointed  master,  the  court 
may,  at  any  subsequent  term  while  the  suit  ia  yet  pending  in  the 
court,  amend  its  order  of  appointment  so  as  to  make  it  recite  a 
special  reason  for  such  appointment^  I 


§  18M.  Special  Beaton  Presumed. 

Where  a  clerk  or  his  deputy  is  appointed  a  special  master,  the 
failure  of  the  order  of  appointment  to  recite  a  special  reason  there- 
for, as  required  by  statute,  is  not  reversible  error  in  the  circuit  court 
of  appeals.  It  will  be  assumed  that  some  special  reason  existed  justi- 
fying the  appointment* 

Seaman  v.  Northwestern  etc.  Ine.  Co.  (C.  C.  A.;  1808)  SO  C.  C.  A.  212,  86  Fed. 
403:  A  nmnber  of  attomeja  practicing  in  a  certain  federal  court  petitioned  the 
circuit  court  to  appoint  the  clerk  of  that  court  to  be  a  standing  matter.  The 
two  judges  thereupon  entered  an  order  appointing  the  clerk  to  be  a  standing  mas* 
ter  "  on  consideration  of  the  annexed  petition;  "  but  the  order  did  not  recite  any 

7  Farmers'  Loan  etc.  Co.  v.  Iowa  >  Fischer  o.  Hayes  (1884)  22  Fed.  02. 
Water  Go.  (1807)  80  Fed.  467.  It  >  Briggs  f .  Neal  (C.  C.  A.;  1003)  120 
appeared  here  that  the  judge  and  master  Fed.  224,  56  C.  C.  A.  572.  In  the  par- 
had  married  sisters,  and  for  purposes  of  ticular  case  the  opinion  of  the  court 
the  decision  it  was  assumed  that  they  appointing  the  clerk  to  be  master  stated 
were  akin  within  the  prohibited  degree,  a  special  reason  but  by  inadvertence  it 
and  the  question  whether  they  were  or  was  not  state4  in  tl|9  order  of  appoint- 
not  was  left  undecided.  Certainly  they  ment 
^ere  not.  Afpms  i^pi  afflnie  non  ett 
affinie  meu9^ 


t 
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further  or  special  reason  for  the  appointment.  Afterwards  in  a  foreclosure  suit 
an  order  of  sale  was  entered  providing  that  such  sale  should  be  "conducted  by 
a  master  in  chancery  of  the  court,"  and  the  sale  in  question  was  made  by  this 
standing  master  who  was  also  clerk  of  the  court.  An  appraisement  of  the  prop. 
erty  was  first  made  (in  conformity  with  a  state  statute),  and  ths  person  whose 
property  was  being  sold  moved  to  set  aside  the  appraisement  on  the  ground  that 
the  master  in  question  had  no  authority  to  conduct  the  sale.  Subsequently  the 
same  objection  was  made  against  the  confirmation.  It  was  held  on  appeal  by  a 
divided  court  that  the  sale  was  valid. 

§  1896.  Ibflter  and  Beoeiver. 

The  union  in  one  person  of  the  duties  of  master  and  receiver  is  not 
to  be  oommendedy  because  it  will  not  infrequently  happen  that  such 
an  individual^  in  his  capacity  as  master,  would  be  compelled  to  pass 
judicially  on  the  conduct  of  himself  in  the  capacity  of  reoeiver.^^ 

§  1896.  Oath  and  Bond  of  ICaster. 

There  is  no  federal  statute  nor  any  general  rule  of  equity  practice 
requiring  that  a  master  shall  be  sworn  to  perform  the  duties  of  his 
office  or  requiring  that  his  report  shall  be  made  under  oath.  Hence  it 
is  no  ground  of  objection  to  a  master's  report  that  it  is  unswonL^^ 
However,  the  court  may  direc',  in  the  order  appointing  a  master,  that 
he  shall  subscribe  to  an  oath  and  file  the  same  with  the  clerk  of  the 
court.  Such  an  order  is  appropriate  upon  the  appointment  of  a  stand- 
ing master.  ^^  A  master  who  is  required  to  take  the  oath  may  be 
sworn  in  open  court,  where  the  oath  does  not  have  to  be  in  writing.^' 

A  bond  need  be  given  only  where  the  order  appointing  the  master 
or  authorizing  him  to  attend  to  a  particular  matter  expressly  so  pro- 
vides.** 

§  1897.  Bemoval  of  Master. 

A  master  may  be  removed  for  official  misconduct  on  a  motion  filed 
by  the  party  aggrieved,  and  probably  the  deliberate  misstatement  of 
facts  in  a  report,  made  merely  to  prejudice  one  of  the  parties  with  the 
court,  would  justify  such  a  step.  But  it  would  have  to  be  an  unusual 
case.  An  innocent  mistake,  made  in  the  hurry  of  getting  a  report  in, 
is  not  sufficient  to  support  such  a  motioiL*^ 

10  Kami  V.  PewmUo  Co.  (1900)  100      n  Story  v.  Uvingston  (1889)  18  P^ 
Fed.  843.  364,  10  L.  ed.  202. 

11  Thoinpson  v.  Smith  (1809)  2  Bond      i^  Elgutter  v.  Northwettem  Mat  Life 
820,  Fed.  6m.  No.  13,970.  Ins.  C!o.   (C.  C.  A.;  1S98)  80  C.  0.  A. 

IS  Seaman  v.  Northwestern  Mat  life  218,  86  Fed.  600. 
Ins.  Co.  (C.  C.  A.;  1898)  80  C,  Ct  A.       isMaM>n  v.  Pewab(e  Mln.  Co*  (1900) 
212,  86  Fed.  498.  100  Fed.  840, 
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§  1388.  Authority  of  Matter. 

The  master  derives  his  power  from  his  appointment  by  the 
and  from  the  equity  rules,  which  specially  prescribe  his  duties  and 
the  manner  of  their  performance.^^  The  extent  of  the  authority  of  a 
master  is  limited  by  the  terms  of  the  decree  or  order  under  which 
he  is  appointed  or  authorized  to  act.  This  authority  cannot  be 
extended  even  by  consent*'' 

The  mere  appointment  of  a  standing  master  does  not  ipso  facto 
authorize  him  to  conduct  a  sale  in  a  suit  theui  or  subsequently,  pend- 
ing in  that  court.  His  authority  in  this  behalf  must  be  derived  from 
a  special  order  in  each  case.  But  a  special  order  authorizing  a  sale 
by  any  master  in  chancery  of  the  court  is  sufficient  to  justify  a  sale  by 
any  standing  master  in  whose  hands  the  party  entitled  to  the  sale 
may  place  a  certified  copy  of  the  decree.^®  The  order  of  court  author- 
izing a  standing  master  to  conduct  a  sale  is  sufficient  notice,  to  the 
party  adversely  affected  by  the  sale,  of  the  appointment  of  such 
master,*  • 

§  1898.  Matters  Beferable  to  Matter. 

A  master  can  be  utilized  by  the  court  for  the  purpose  of  assisting 
it  in  a  great  many  proceedings  incidental  to  the  progress  and  deter- 
mination of  a  cause.  In  fact  the  matters  properly  referable  to  a  mas- 
ter are  almost  as  numerous  as  the  matters  subject  to  the  jurisdiction 
of  the  court.  There  is  hardly  any  disputed  matter  that  a  master  may 
not  sometimes  have  occasion  to  determine,  or  respecting  which  he  may 
not  be  called  on  to  report  to  the  court.  He  is  most  frequently  called 
on,  however,  to  assist  in  procuring  details  of  facts  and  in  supplying 
the  court  with  the  requisite  data  on  which  to  base  its  judicial  action. 
A  master  is  often  appointed  or  employed  to  take  and  state  accounts, 
to  take  and  report  testimony,  and  to  perform  such  duties  as  require  a 
computation  of  interest,  the  value  of  annuities,  the  amount  of  dam- 
ages in  particular  cases,  and  the  ascertaining  of  liens  on  the  property 
involved,  and  other  services.*® 

19  Bate  Refrigerating  Co.  o.  GiUette       isSeamaa  v.  Northwestern  Mut.  Life 

(1886)  28  Fed.  673.  Ins.  Co.  (C.  C.  A.;  1898)  86  Fed.  493,  30 

17  Gordon  v.  Hobart  (1842)  2  Story  C.  C.  A.  212;  Elgutter  v.  Northwestern 
243;  Lonsdale  Co.  v.  Moies  (1866)  2  Mut.  Life  Ins.  Co.  (C.  C.  A.;  1898)  86 
Cliff.  538:   Farmeri'  Loan  etc.  Co.  v.  Fed.  500,  30  C,  G.  A.  218. 

Central  B.  Co.   (1880)  2  Fed.  656.  so  Kimberly  v.  Anns  (1889)  189  U,  8» 

18  Seaman  v.  Northwestern  Mat.  Life  683,  38  L,  ed.  766. 
Ins.  Co.  (C.  C.  A.;  1898)  30  C.  C.  A.  218, 

86  Fed.  493. 
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§1400..  Taking  Bnd  Stating  of  Accounts. 


»  »     ■  I .    •        II 


-  A  complex  and  intricate' account  is  an  unfit  subject  for  examination 
in  a  court,  and  ought  always  to  be  referred  to  a  master,  to  be  examined 
by  him  and  reported,  in  order  to  supply  the  basis  of  a  final  deicree.^^ 
In  a  case  where  the  question  at  issue  caii  only  be  determined  by  a  6lose 
examination  of  a  "great  mass  of  evidence,  such  as  can  be  properly 
weighed  aiid  rightly  interpreted  only  by  a  judicious  and  specially 
skilled  accountant,  the  court  should  refer  the  evidence  to  a  competent 
and  reliable  master  to  report  his  findings   on    the   evidence.     The 

supreme  court  has  reversed  a  cause  for  failure  to  mate  such  a  refer- 

•••t'l  I  I        II.'.  ".  i.'.'i 

^  enoe,  observing  that  it,  as  an  appellate  court,  is,  in  suoh  a  case,  entitled 
to  the  benefit  of  the  services  of  a  competent  master  and  an  approval 
or  disapproval  of  his  findings  by  the  trial  cpurt.^^ 

Wann  v.  Coe  (1887)  31  Fed.  369:  A  loan  of  money  was  secured  by  the  title 
to  a  herd  of  cattle.  The  lender  waV  given  a  power  of  sale  and  tfie  'terms  "o^  fiie 
bargain  were.v^ry  hArd  oq  the  bonrowei;.  Upon  default  in  payment  tl^e  J^nder 
proceeded  to  sell.  The  expefises  charfped  by  him  in  coniiection  with  the  disposal 
of  the  property  were  large  and  apparently  excessive.  THe  situation  was  held 
to  be  such  as  to  justify  a  reference  to.  a  master  to  probe  into  tlie  malter  with  a 
view  to  a'  fal^iication  and  reduction  ]of  6ome  of  the'  items.  r        *    ' 

§  1401;  Beference  to  Take  Proof . 

•  I  •  tl  I  I.I.  I  '11 

A  cause  may  be  referred  merely  for  the  purpose  of  having  the 
master  take  the  evidence.  Such  a  reference  does  not  operate  as  a  refer- 
ence  for  the  purpose  of  trying  any  part  of  the  cause.  And  no  formal 
report  of  any  thing  is  requi^red  upon  such  a  reference.  The' master 
^  here  merely  takes  the  evidence  and  files  it  in  the  cause  aS  fen  e^^amrAer 
or  commissioner.  A  reference  for  the  purpose  of  obtaining  the 
judicial  action  of  the  master  on  a  particular  branch  of  the  case  may 
be  untimfely  and  premature,  where  a  infere*  reference  to  take  testimony 
would  be  entirely  proper.^*  .  . 

I  ■    •  I  1  .  •  ;  ,1 

§  1402.  Master  Cliarged  with  FerfQrmUnce  of  Clerical  Act.. 

<  I  I  I  ■  t  •III  r  . 

The  court  of  equity  sometimes  finds;  it  nccjeasary  or  desirable  to 
appoint  a  special  master,,  commission^,  or  agent  to  do  some  clerical 
act  deemed  essential  to  the  protection  of  the  rights  of  a  party  litigant. 

«i  St.  Colombe  t?.  United  StatesdteS) '  *s  Ruswll  V.'  McLellan  1(1847)  .-3 
7  Pet.  625,  a  L.  ed,  807.         •     -    '  Woodb*.  &  ^f:'lirr.  ^>d.  Casi 'No.  12,1)18. 

2  >  Chicago  etc.  R.   Co.   v,   Tompkins 
(1900)  176  U.  S.  167.  44  L.  ed.  417.                                                                 ... 
Eq.  Prac.  Vol.  11,-54.  ' 
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Thus,  in  the  case  cited  below,  a  decree  for  the  specific  performance  of 
a  contract  for  the  sale  of  a  waterworks  plant  had  been  made.  The 
interests  involved  were  large  and  the  property  itself  was  encumbered. 
The  purchaser  was  required  to  pay  the  money,  but  in  order  that  this 
might  be  applied  in  the  first  place  to  the  extin^ishment  of  the  liens, 
a  commissioner  was  appointed  to  act  with  the  payee  in  receiving  the 
money  with  instructions  to  see  that  the  same  was  so  applied.^*  In 
another  case  a  special  master  was  appointed  to  examine  the  contents 
of  a  trunk  containing  papers  that  were  alleged  by  one  of  the  parties 
litigant  to  be  private  papers,  the  object  of  the  examination  being  to 
distribute  the  papers  to  parties  entitled  to  have  them.  Under  the 
peculiar  facts  it  was  held  that  the  examination  that  was  contemplated 
involved  an  unreasonable  invasion  of  private  rights,  and  the  order 
was  accordingly  set  aside.^^ 

§  1408.  Beference  to  Perfect  Pleadings. 

Beferences  to  a  master  are  not  infrequently  ordered  in  connection 
with  various  steps  in  perfecting  the  pleadings,  as  where  a  bill  or 
answer  is  referred  on  exceptions  for  scandal,  impertinence,  or  insuf- 
ficiency, or  where  a  reference  is  had  to  ascertain  the  truth  of  a  plea.^® 

Interrogatories  to  be  propounded  to  a  witness  have  been  referred 
to  the  master  that  he  might  report  such  as  ought  to  be  rejected  as 
calling  for  matter  that  clearly  could  not  be  relevant  in  any  event*^ 

§  1404.  Xiscellaneoiu  Situations  Bequiring  Beferenoe. 

References  to  a  master  are  appropriate  and  indeed  necessary,  in 
situations  like  these :  When  the  assets  of  a  decedent,  a  partnership, 
a  corporation,  or  other  person  are  being  administered  in  court  and 
it  becomes  necessary  to  ascertain  the  kind,  items,  and  amount  of  such 
assets,  and  the  names,  priorities,  and  equities  of  the  creditors,  and 
the  amount  due  each ;  when  it  becomes  necessary  to  ascertain  whether 
any,  and  what,  tax  liens,  mortgages,  trust  deeds,  life  estates,  and 
other  incumbrances  exist  on  land  sold  or  about  to  be  sold,  or  about 
to  be  purchased  by  the  court;  when  the  duty  devolves  on  the  court 
of  investing  money  belonging  to  persons  under  a  disability,  and  it 
becomes  necessary  to  find  a  borrower  and  pass  on  the  value  of  the 

«4  National  Waterworks  Co.  v.  City  of  ««  Story,  Eq.  PL  266-271,  700,  862- 

Eansas  City  (1895)  66  Fed.  691;  City  of  864. 

Kansas  City  v.  National  Waterworks  Co.  27  Zunkel  v.  Litchfield  (1884)  21  Fed. 

(1805)  65  Fed.  691.  106. 

t5  Potter  V.  Beal  (C.  C.  A.;  1892)  60 
Fed.  860,  2  C.  C.  A.  60. 
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proffered  security ;  when  it  becomes  necessary  to  make  an  inquiry  for 
heirs^  distributees,  legatees,  or  other  persons  entitled  to  a  fund  in 
court  ^® 

§  1406.  Ordering  of  Beference  Discretionary. 

Inasmuch  as  references  are  ordered  merely  as  an  aid  and  assist- 
ance to  the  court,  a  reference  is  not  necessary  and  may  be  dispensed 
with  in  any  case  where  the  court  can  get  along  well  enough  without  it. 
Ordering  a  reference  is  therefore  a  matter  of  discretion.  A  reference 
will  not  be  ordered  even  in  a  matter  of  account  where  the  transaction 
to  be  considered  is  short  and  in  no  respect  complex.^*  It  is  within 
the  discretion  of  the  court,  if  for  any  reason  it  deems  it  proper  to  do 
so,  to  state  the  account  itself,  after  an  examination  of  the  testimony.^® 

Pepper  v,  Addicka  (1907)  163  Fed.  383,  407:  In  a  suit  by  the  receiver  of  a 
corporation  to  compel  the  defendant,  previously  the  controlling  officer  of  the 
corporation,  to  account  for  funds  of  the  corporation  fraudulently  diverted  from 
it,  the  court  adjudged  that  the  defendant  was  liable  and  gave  a  decree  for  the 
amount  which  the  court  itself  found  duo  from  the  defendant.  It  was  objected 
that  a  master  should  have  been  appointee!  to  take  and  state  the  account,  but  the 
court  said:  "There  is  no  complication  in  ih**  dealings  between  tLe  parties  that 
calls  for  the  aid  of  a  master.  A  decree  i^  about  to  be  entered  requiring  the 
defendant  to  pay  over  a  certain  sum  of  money,  and  the  single  question  remain- 
ing is:  How  much  should  he  be  decreed  to  pay?  To  answer  this  question,  a 
reference  to  a  master  is  not  needed;  but,  even  if  it  were  desirable  to  have  his 
assistance,  it  is  purely  a  matter  of  discretion  whether  the  appointment  sliall  be 
made,  or  whether  the  simple  acooimt  shall  bo  stated  by  the  chancellor  himself/' 

Questions  fit  for  reference  will  be  determined  by  the  court  it- 
self without  a  reference  when  it  can  conveniently  do  so,  to  the 
saving  of  time  and  expense.  The  long  pendency  of  a  suit  is  a 
cogent  argument  why  a  cause  should  not  bo  referred,  if  the  court  can 
get  along  without  the  reference.'*  A  reference  for  the  purpose  of 
ascertaining  the  extent  of  the  respective  interests  of  the  parties  is 
unnecessary  where  the  matter  can  be  determined  by  the  court  itself, 
in  its  decree,  under  a  stipulation  made  between  the  parties.*^  If  it 
sees  fit  to  do  so  the  court  may  hear  a  cause  on  a  petition  of  interven- 
tion without  reference  to  a  master.'® 

««  Gibson,  Suits  in  Chan.  (2d  ed.)  697.  (1807)  81  Fed.  182,  189.    Compare  Tut- 

"  Brown  v.  Grove  (C.  C.  A.;  1897)  80  tie  r.  Claflin  (C.  C.  A.;  1896)  22  C.  G. 

Fed.  564,  26  C.  C.  A.  644.  A.  138,  76  Fed.  227. 

«•  Wheeler  r.  Billing8(C.  C.  A.;  1896)  "  Dumont  v.  Fry  (1882)  13  Fed.  423. 

72  Fed.  301,  18  C.  C.  A.  673;  Field  v.  ««  Central  Trust  Co.  of  New  York  r. 

Holland   (1810)    6  Cranch  22,  3  L.  ed.  Madden   (C.  C.  A.;  1895)   70  Fed,  461, 

140.  17  C.  C.  A.  236, 

SI  Campbell    i;.    City   of   New   York 
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§  1406.  Eeference  to  Deternune  Whole  Caiue. 

•  -  ml 

'  A  reference  to'  a  master  to  hear  and  determine  the  whole  cansei  id 
not  a  proper  step  to  take  in  any  case,  except  upon  consent.  One  of 
Lord  Coventry's  orders  clearly  expresses  this  point  as  follows :  "  No 
references  are  to  be  made  either  to  masters  or  others  (unless  it  be 
by  assent  on  both  sides)'  to  hear  and  determine  the  cause  upon  all  the 
proofs- or  otherwise. .  But  when  the  court  hath  heard  it,  and  reduced,  it 
to  particular  points,  especially  if  those  points*  have  relation;  to 
account,  or  matter  of  that  nature,  the  court  may  .fitly,  leave  such  to 
be  Teduced  to  certainty  by  a  master."  ^* 

Oaringer  v.  Palmer  (C.  C.  A.;  19D4).61  C.  C.  A.  436,  126  Fed.  906:  •  An  order  of 
reference  .in  the  lotlowing  terms  has  the  effect 'o|  reierring  the  \j*hole  cause  to 
the  master  and  is  therefore  ohjectionable,  unless  made  by  consent,  viz.,  "  to  tako 
testimony  and  report  the  findings  of  facts  with  all  convenient  speed,  on  the  issues, 
and  also  upbn  the  questions  of  costs  and  damages."  85      ' 

§  1407.  Effect  of  Bef erring^.  Wliole  Cause.    . 

The  result  of  referring  the  whole  cause  without  the  consent  of  the 
porties  is  that  the  report  of  the  master  is  not  entitle.d  to  t lie  legal 
weight  that  ordinarily  attaches  to  a  rejwrt ;  and  when  it  is  confirmed 
the  decree  is  not,  on  appeal,  entitled  to  the  same  weight  that  an  ordi- 
nary decree  of  confirmation  would' have.  A  paVty'is  entitled  to  a 
judicial  hearing  in  every  cause,  and  if  the  hirfier  courts  were  to 
tolerate  such  a  complete  delegation  of  judicial  authority  to  the 
master,  the  result  would  be  to  deprive  the  party  of  a  judicial  hear- 
ing. Of  coiirse  if  both  parties  consent  to  such  a  reference,  no  objec- 
tion can  be  t^keri  on  this  accoimt."^? 

Taking  and  Perfecting  Reference. 

>        .  .  .  .  •  t 

§  1408i  At  Whose  Instance  Beference  Hay  Be  Ordered. 

As  a  reference  is  a  step  in  the  progress  of  a  suit,  and  as  the  primary 
duty  of  conducting  the  suit  rests  on  the  plai'ntiflF,  it  follows  that  most 
references  are  ordeired  at  the  suggestion  or  at  the  instance  of  the 

5*  No.  21  of  Lord  Coventry's  Orders,  within  the  power  of  a  court  of  chancery 

Jn  KimberJy  v,  Arms  (1889)  129  U.  S.  with  thfrcoi^sent  oi  Ut^e  parties,  tft.OKder 

524,  32  L.  ed.  769,  the  supreme  court  such  a  reference.'*.     ,           .    ,,     ... 

made  the  following  obseryatipn;     'The  ssSee  Walker  P.  Kinnare.(C..  CL  A.; 

r^fereriQe  p.f  a.  whole  c^se  tq.a. master  IW).  76  Fed.  101,  22  C.  a  A,. 75.  , 

.•,  lifts  bfujome  in  later  years  a  mat-  86  Garing^r    r.    Palmer    (C.    C..  \Kx 

ter   of   more   common  occurrence   than  1904)  61  C.  C.  A.  436,  126  Fed,  906,    .i 

formerly,    though   it   has   always   been  , 
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plaintiif^  To  this  end  a  pegiilar  motion  must  usually  be- made  by  the 
plaintiffi  Sometimes,  however,  the  motion  for  a  reference  proceeds 
froin  the  defendant.  The  court  may  also,  as- is  well  recognized,  order 
a- reference  oi  its  own-  motion  and  for  its  own  enlightenment. "  Still 
other  references  are  ordered  on  the  petition  of  strangers,  when  they 
are  allowed  to  intervene  for  the  purpose  of  asserting  rights  to  a 

property  or  fund  in  court.'^ 

■      .  .  ,      .     .  -  .  •  ■      • 

§•  1409.  At  What  Stagre  Reference  May  Be  Ordered/ 

.   .'  '  '   .  '       '  • 

A  reference  may  be  ordered  at  any  stage  in  the  progi'ess  of  a  suit 

bitwceii  the  time  of  the  filing  of  the  answer  (or  taking  of  a  pro  con: 
fcaso)  and  the  final  disposition  of  the  cause,  even  after  a  decree  or 
after  a  sale  has  been  ordered  and  coilfirnlc^d.    In  shbrt,  a  Reference  is 
proper  whenever  it  .is  necessary  to  enable  the  court'  tq  do  justiee  in 
any  mutter  connected  with  the  litigatipri,   or  conilc'cted   with  the 
enforcement  of  the  decree  or  the  distribution  of  the  pi'oceeds  of  the 
decree.^®*  .  ........ 

•  The  statement  that  a  reference  may  be.  ordjered  at  any'  stage  of  a 
suit  does  not  imply  that  a  reference  is  e.q(ially  as  appi*opriate  at  one 
time  as  at  another^  The  tiiile  for  ordering  a  .particular  reference 
should  be  determined* in  each  case  with  proper  I'egard.foi'  the  nature 
and  purpose  of  the  reference  and  its  relation  to  .th^  hiatt^r  of  the  main 
proceeding.  There  is  pn6  general  priil6ipl6  in  Yegard  to  the  ordering 
of  references  that  should  not  be  6terlooked  ^n^i  it  .is  thisi  The  order 
of  reference  should  define  the  proper  sCope  abd  feompass  of  the  ref- 
erence. Themastei'  acts  under;  authority,  and  he  should-  therefore 
have  some  deilnite  principle  by  ^hi6h  to  be  governed  in  his  investi- 
gations. It  follows  that,  as  a  rule,  a  reference  should  not  be  ordered 
until  the  court  has  made  a  decree  d6terlnining  the  liability  bf  Ihfi 
respective  parties  and  defining  the  principle  upon  which  the  reference 
is  to  be  conducted.  A  reference  fori  the  purpose  of  ascertaiiring  the 
extent  of  tlie  defendiant's  liability  shoiild  not  be  ordereii  uitil  if  is 
first  made  to  appear  that  liability  exists.^^ '  '> 

§  1410.  Beference  after  Preliminary  Decree  Settliii;  Bights. 

The  orderly  and  normal  progress  of  a  suit  in  equity  contemplates 
that  after  the  cause  is  at  issue  by  bill,  answer,  and  replication,  the 


,  I 


«7Gib6<m,   Surte  in   Chan:    (23   ed.)        89  Ward  t?.  PadUCah  etc.  R.  Co.  (1880) 
599.  .       *        41P'ed.  SeS.      ' 

ss  Field  v,  Hollittd  (1810)  6  Cranch 
25,  3  L.  ed.  141. 


(        r 


854  FBDEftAL  iEQUltl  PRACTICE.  [§§  141 1,  14l2 

proof  shall  then  be  taken  within  the  time  limited  by  rule  69.  The 
cause  is  then  heard  on  pleadings  and  proof  and  a  decree  is  made. 
If  the  court  has  everything  before  it  that  is  necessary  to  a  complete 
adjudication  on  all  the  issues  a  final  decree  is  entered.  If  not,  it 
makes  an  interlocutory  or  preliminary  decree  settling  the  rights  of 
the  parties  so  far  as  is  practicable  and  determining  the  lines  along 
which  the  suit  shall  proceed  in  the  future.  If  there  be  any  matter  for 
investigation  which,  though  within  the  province  of  the  court,  is  yet 
such  as  the  court  itself  cannot  effectually  deal  with,  a  reference  is 
ordered  to  acquire  r.nd  impart  the  necessary  information.*^ 

§  1411.  Account  Bef erred  Only  after  Preliminary  Decree. 

It  has  always  been  considered  particularly  objectionable  to  order 
a  reference  for  the  purposes  of  taking  and  stating  an  account  before 
the  court  is  able  to  specify  the  principles  and  rules  on  which  the 
account  is  to  be  taken,  and  thus  limit  the  range  of  inquiry  and  reduce 
the  matters  to  be  reported  on  to  the  particular  points  essential  to  the 
determination  of  the  litigation.**  One  of  the  ordinances  of  Lord 
Bacon  expressly  provides  that,  before  the  ordering  of  a  reference  for 
purposes  of  an  accounting,  the  cause  shall  first  be  brought  to  a  hear- 
ing unless  both  parties  consent  to  a  reference  before  the  hearing  in 
order  to  expedite  the  cause.*^ 

It  is,  however,  within  the  discretion  of  the  court  to  order  a  refer- 
ence at  the  first  presentation  of  the  bill  before  the  taking  of  proof  and 
without  notice  to  the  defendant  or  his  counsel.  This  proceeding  is 
not  improper  where  a  receiver  is  appointed  and  the  bill  shows  that 
the  taking  of  an  account  is  absolutely  necessary.*' 

§  1412.  Objection  to  Prematurity  of  Beference. 

The  prematurity  of  an  order  of  reference  in  respect  of  the  circum- 
stance that  it  is  made  before  the  cause  is  ready  for  a  decree,  and 
before  the  rights  of  the  parties  have  been  settled,  is  waived  where 
both  the  parties  proceed  through  the  reference  without  making  any 
objection  on  that  ground.  The  party  should  make  his  objection  to 
such  procedure  at  the  time  the  order  of  reference  is  made,  or  as  soon 
thereafter  as  practicable.** 

40  Coosaw  Min.  Co.  v.  Fanners'  Min.  ^s  No.  50,  Lord  Bacon's  Ordinances. 
Co.  (1896)  67  Fed.  33.  "  Briggs  v,  Neal  (C.  C.  A.;  1903)  66 

41  Columbian  Equipment  Co.  v,  Mer-  C.  C.  A.  672,  120  Fed.  227. 

cantile  etc.  Co.    (C.  C.  A.;    1902)    113       44  Memphis  t?.  Brown  (1873)  20  Wall. 
Fed.  23,  51  C.  C.  A.  33;  Ward  i?.  Paducah  289,  321,  22  L.  ed.  264. 
etc.  R.  Co.  (1880)  4  Fed.  862. 


§§  1413-1415]  UFntkNCS  IV>  3ULSTSM.  S» 


§  141S. 

Though  die  Older  of  icfwiii  s£r:cLi-i  ^  c  W  r:f-^>  ^c:««d  crul 
the  court  is  aUe  to  malkt  a  dcrreit  srrrlisj:  rb?  ri^r  •>  -f  "l-^-  ruirri*  jir^i 
defining  the  scope  of  the  lefereooe^  ctr^  >^vili  ty^  l^  iJik^a  Mt  to 
make  the  decree  of  leferesKe  ^^  fjir  fsal  a>  :■>  ^r.*?  jl:::  ivt^  to  he 
taken  at  once  to  the  hirfjer  f*>rcrf.  A  oeiifie  :f  rvrVrvix*^  <i' ':*•  l^  aa 
interlocotorv  and  no€  a  £=-aI  -iflcrvt' ;  azi  ::  ji>:~'i  4I  3r:»v>  b*?  ru:  ir.:.** 
the  interlocotorr  foim.  TLis  is  :  r-  rv  serviT  stari::^  :}:*»  i*rl»»rir>5 
for  the  guidance  of  the  nia^;er  is  :!i-e  -^rier  cf  nff««xe  jltl-I  exi^ress?Iy 
reserving  any  adjndicati«-ii  of  ri^l;^  Tcitil  iho  eociirj:  in  of  the 
report,**  If  the  decree  np»>a  wtirf:  :ie  refrrvr-v-e  is  ^rUrei  is  siade 
in  snch  form  as  to  be  appealarSe«  the  res::!:  will  be  :1a:  :]:ie  su::  ciar 
he  carried  np  on  appeal  bv  piecemeaL  a  p:rv^ceeci=jr  st  vQ«?e  cv<imunr 
to  the  poli^  of  the  federal  prscdee,  and  procoecrne  of  needless 


4€ 


§  1414. 

It  is  sometimes  difficnh  to  sst  pieciaelj  whether  a  panicalar  decree 
is  interlocotorv  onlv  or  is  so  far  final  as  :•>  all -w  si^peal  to  be  taken 
forthwith.  On  this  qoesti««n  the  ^npr^mic  c«>:ir:  ins  i»ed  the  f'xl«>w- 
ing  langnage:  **  It  may  be  said  in  seceral  :hiT  if  the  cc-un  make  a 
decree  fixing  the  rights  and  liabilities  •>£  :hi?  panies,  and  thereupon 
refer  the  case  to  a  master  for  a  m:ni:^:e^ial  rTaT^:«e  only,  and  no 
further  proceedings  in  court  are  cir'nteciplated,  the  decree  is  nnsL 
Bnt  if  it  refer  the  case  to  him  as  a  5r.S>rii::ate  cizkurt,  and  for  a 
judicial  purpose, — as  to  sute  an  acc»>Tn:T  Wrwren  the  parties,  upon 
whidi  a  further  decree  is  to  be  entered. — the  .kcree  is  not  finaL  But 
even  if  an  account  be  ordered  taken,  if  stjch  acoMmting  be  not  asked 
for  in  the  bill,  and  be  ordered  simp!y  in  cxfcution  of  the  decree,  and 
such  decree  be  final  as  to  all  matters  within  the  pleadings,  it  will 
still  be  regarded  as  finaL^  ^^ 


§  1415.  Order  of 

The  order  should  be  so  drawn  as  to  indicate  the  precise  ground  to  be 
covered  by  the  reference;  it  must  conform  to  the  issues  in  the  suit. 


««  Mercantile  Trasi  C5ol  r.  Chatmfo  etc-  13  Sup.  CT  172.    See  al«>  Gnnt  r,  Plue- 

R.  Co.  (1«B)  SO  a  C  ^  651,  US  F«L  nix  Im.  Co.  ( IS?«  ■   H>5  U.  S,  429,  27  U 

3^  cd.  237.  1  Sop.  (^.  414:  Loiii$imiia  ^mk 

4'cFoinT  r-  Camnd   (ISIS)    6  Hov.  r.  Whitn-^j  .ISST>   HI  I.  S.  eS4.  30  L. 

»1,  206,  12  U  ed.  404,  406.  ed.  961.  7  S-ip.  Ct.  S97:  Xonris  Sale  etc 

4T  McGonrfce^    r.  Toledb  etc  K.   Co.  Co.  r.  Mftnsuiese  St«l  S^fe  Col  iC.  C. 

(18C2J    146  U.  S.  MS,  36  L.  cd.  1083,  A.;  1907 1  150  Fed.  577. 
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proof  shall  then  be  taken  within  the  time  limited  by  rule  69.  The 
cause  is  then  heard  on  pleadings  and  proof  and  a  decree  is  made. 
If  the  court  has  everything  before  it  that  is  necessary  to  a  complete 
adjudication  on  all  the  issues  a  final  decree  is  entered.  If  not,  it 
makes  an  interlocutory  or  preliminary  decree  settling  the  rights  of 
the  parties  so  far  as  is  practicable  and  determining  the  lines  along 
which  the  suit  shall  proceed  in  the  future.  If  there  be  any  matter  for 
investigation  which,  though  within  the  province  of  the  court,  is  yet 
such  as  the  court  itself  cannot  effectually  deal  with,  a  reference  is 
ordered  to  acquire  r.nd  impart  the  necessary  information.*® 

§  1411.  Account  Bef erred  Only  after  Preliminary  Decree. 

It  has  always  been  considered  particularly  objectionable  to  order 
a  reference  for  the  purposes  of  taking  and  stating  an  account  before 
the  court  is  able  to  specify  the  principles  and  rules  on  which  the 
account  is  to  be  taken,  and  thus  limit  the  range  of  inquiry  and  reduce 
the  matters  to  be  reported  on  to  the  particular  points  essential  to  the 
determination  of  the  litigation.**  One  of  the  ordinances  of  Lord 
Bacon  expressly  provides  that,  before  the  ordering  of  a  reference  for 
purposes  of  an  accounting,  the  cause  shall  first  be  brought  to  a  hear- 
ing unless  both  parties  consent  to  a  reference  before  the  hearing  in 
order  to  expedite  the  cause.*^ 

It  is,  however,  within  the  discretion  of  the  court  to  order  a  refer- 
ence at  the  first  presentation  of  the  bill  before  the  taking  of  proof  and 
without  notice  to  the  defendant  or  his  counsel.  This  proceeding  is 
not  improper  where  a  receiver  is  appointed  and  the  bill  shows  that 
the  taking  of  an  account  is  absolutely  necessary.*' 

§  1412.  Objection  to  Prematurity  of  Beference. 

The  prematurity  of  an  order  of  reference  in  respect  of  the  circum- 
stance that  it  is  made  before  the  cause  is  ready  for  a  decree,  and 
before  the  rights  of  the  parties  have  been  settled,  is  waived  where 
both  the  parties  proceed  through  the  reference  without  making  any 
objection  on  that  ground.  The  party  should  make  his  objection  to 
such  procedure  at  the  time  the  order  of  reference  is  made,  or  as  soon 
thereafter  as  practicable.** 

40  Coosaw  Min.  Co.  v.  Fanners'  Min.  4S  No.  50,  Lord  Bacon's  Ordinnnces. 
Co.  (1895)  67  Fed.  33.  "  Briggs  v,  Neal  (C.  C.  A.;  1903)  56 

41  Columbian  Equipment  Co.  v.  Mer-   C.  C.  A.  572,  120  Fed.  227. 

cantile  etc.  Co.    (C.  C.  A.;    1902)    113       44  Memphis  !?.  Brown  (1873)  20  WalL 
Fed.  23,  51  C.  C.  A.  33;  Ward  v.  Paducah  289,  321,  22  L.  ed.  264. 
etc.  R.  Co.  (1880)  4  Fed.  862. 
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§  1413.  Decree  of  Beference  Should  Not  Be  Final  Decree. 

TJhough  the  order  of  reference  should  not  be  usually  entered  untD 
the  court  is  able  to  make  a  decree  settling  the  rights  of  the  parties  and  ^ 
defining  the  scope  of  the  reference,  care  should  yet  be  taken  not  to 
make  the  decree  of  reference  so  far  final  as  to  allow  an  appeal  to  be 
taken  at  once  to  the  higher  court.  A  decree  of  reference  should  be  an 
interlocutory  and  not  a  final  decree ;  and  it  should  always  be  put  into 
the  interlocutory  form.  This  is  done  by  merely  stating  the  principles 
for  the  guidance  of  the  master  in  the  order  of  reference  and  expressly 
reserving  any  adjudication  of  righto  until  the  coming  in  of  the 
report."**^  If  the  decree  upon  which  the  reference  is  ordered  is  made 
in  such  form  as  to  be  appealable,  the  result  will  be  that  the  suit  may 
be  carried  up  on  appeal  by  piecemeal,  a  proceeding  at  once  contrary 
to  the  policy  of  the  federal  practice^  and  productive  of  needless 
expense.** 

§  1414.  When  Decree  of  Beference  Appealable. 

It  is  sometimes  diflScult  to  say  precisely  whether  a  particular  decree 
is  interlocutory  only  or  is  so  far  final  as  to  allow  appeal  to  be  taken 
forthwith.  On  this  question  the  supreme  court  has  used  the  follow- 
ing language:  "  It  may  be  said  in  general  that  if  the  court  make  a 
decree  fixing  the  rights  and  liabilities  of  the  parties,  and  thereupon 
refer  the  case  to  a  master  for  a  ministerial  purpose  only,  and  no 
further  proceedings  in  court  are  contemplated,  the  decree  is  final. 
But  if  it  refer  the  case  to  him  as  a  subordinate  court,  and  for  a 
judicial  purpose, — as  to  stat€  an  account  between  the  parties,  upon 
which  a  further  decree  is  to  be  entered, — the  decree  is  not  final.  But 
even  if  an  account  be  ordered  taken,  if  such  accounting  be  not  asked 
for  in  the  bill,  and  be  ordered  simply  in  execution  of  the  decree,  and 
such  decree  be  final  as  to  all  matters  within  the  pleadings,  it  will 
still  be  regarded  as  final."  *'' 

§  1416.  Order  of  Beference. 

The  order  should  be  so  drawn  as  to  indicate  the  precise  groimd  to  be 
covered  by  the  reference;  it  must  conform  to  the  issues  in  the  suit, 

48  Mercantile  Trust  Co.  v,  Chicago  etc.  13  Sup.  Ct  172.  See  also  Grant  u.  Phce- 
R,  Co.  (1903)  60  C.  C.  A.  661,  123  Fed.  nix  Ins.  Co.  (1882)  106  U.  S.  429,  27  L. 
389.  «d-  237,  1  Sup.  Ct.  414:  I^uisiana  Bank 

4«Forgay  v.  Conrad  (1848)  6  How.  r.  Whitney  (1887)  121  U.  S.  284,  30  L. 
201,  206.  12  L.  ed.  404,  406.  ed.  961,  7  Sup.  Ct.  897;  Xorris  Safe  etc. 

47McGourkey  v.  Toledo  etc.  R.  Co.  Co.  r.  Manganese  Steel  Safe  Co.  (C.  C. 
(18C2)    146  U.  S.  546,  36  L.  ed.  1083,   A.;  1907)  150  Fed.  577. 
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and  should  contaii^  Qny.  directions.  jiecQapary  to  oi^aVic  the  ipa^tpif^tQ 
accomplish  the  duties  devolving  on  him  under  the  reference.  The 
order  of  reference  may  be  so  drawn  as  to, exclude  particular  matters 
within  the  general  scopie  of  the  reference  from  the  master'&  findings'; 
and  if  the  court  its€;lf  has  adjudicated  any  particular  point'  pertinent 
tothie  reference,  the  master  inay  be  directed  to  accept  that  mattei'  as 
settled.  In  short  t*  e  court  has  power  to  delegate  'its  duties  to  the 
master  exactly  so  far  as  it  sees  fit  to  Jo  so  and  no  further. 

I        •  '  ■  »  I  r  (     f     I  t  •  J 

Thompson  i7.  Smith  (1869)  2  Botd  320,  Fed.  Cas.  No.  13,976:  In  a' suit  for  an 
accounting  of  partnership  affairs,  a  material  fact  in  issue:  was  the  date<  of  the 
expiration  iof  the  partnership.     By  an  fniej locutoiy  decree;  the  c'oyrt  adjudged 

i  V 

the  existence  of  the  partnership  and  ordered  a  reference  to  a  master  to  take  and 
state  the  account,  but  a  limitation  was  inserted  in  Hie  order  of  reference  to  the. 
effect  that  the  master  jsliould. not  decide  or  report  its!  to  t^e  time  of  the  expira-' 
tion'bf  the  -partneihship  but  merely  state  the 'facts  proved  a^  to  that  matter.  '  The 
decision  on  this  point  was  reserved  to  the  final  bearing. 

Every  decree  for  an  account  of  the  personal  estate'of  a'festator'or 
an  intestate- shall  contain  a  directipn  to  the  maeter  to  whom  it  is 
referred  to  inquire  and- state  to  the  court  what  parts,  if  any,  of  such 
personal  estate  arc  outstanding  ,or  undisposed,  of)  unless  the  court 
shall  otherwise  direct.*®'  ...  ; 

§  1416.  Requirement  as  to  Beporting  Testimony. 

The  order  of  reference  to  a  master  should  always  require  him  to 
send  in  the  testimony,  with  his  report,  for  if  he  should  fail  to  do  so,  or 
should  send  the  same  in  without  a  certificate  to  the  effect  that  it 
constituted  all  the  e\ndence  on  which  the  report  was  founded,  his  find- 
ings  of  fact  could  not  be  re\dewed.*® 

I  .•  •       '  .......  . ,  ,     .       . 

§  1417.  Hodiflcation  of  Order  of  Beferenoe. 

**  •     I .        I    I  till 

An  order  of  reference  may  be  corrected  or  enlarged  by  the  court 
upon  motion  even  while  the  reference  is  pending.'*  The  "fact  that  a 
matter  has  been  included  in  a  reference  , and  p^^ed.upqn  by.  the 
master  jdoe$  not  affect  the  power  of  the  coiirt  to  submit  ^n  i^sue  to  a 
jury  in  regard  to  that  matter."®  X  motion  to  correct  an  order  of 
reference  may,  in  the  discretion  of  the  court^  be  pretermitted,  where 

.48.Equity  Rule  73.  6 o  Field  v.  Holland   (1810)   6  Cranch 

♦  »  Sheffield    etc.    R.    Co.    v.    Gordon    22,  3  L.  ed.  140.    '  ...    . 

(1S94)  151  U.  S.  286,  293,  38  L.  ed.  164, 

lae,  14  Sup.  Ct.  343. 


§1418}     •  REFERENCE  TO  MASTER.  85Y 

tlj€  error,  if  any  has  been  committed,  can  be  just  as  well- corrected*  at 
the  coming  in  of  the  report.  .   ■  •       • 

Henry  v.  Traveler^  Ins.  Co.  (1888)  34  Fed.  258:  A  decree  was  passed  deter- 
mining certain  questions  and  orllering  a  rci'erence  for  purposes  of  account.  The 
court  viewed  the  decree  as  an  interlocutory  decree,  but  granted  an  appeal  on  the 
theory  that  the  question  whether  the  decree  was  final  or  interlocutory  should  be 
passed  on  by  the  higher  court.  Pending  the  appeal,  one  of  the  parties  a^lied^for 
a  modification  of  the  decree  of  reference  so  as  to  exclude  certain*  matters  from 
the  scope  of  the  reference.  The.cpurt  refused  tamake  the  modifieation  or  to  con- 
sider the  correctness  of  counsel's  position,'  for  the  reasoi}  tlmt  if  the  sui>reme 
court  should  hold  the  deoree  to  be  final,  then  tliat  court  would  set  the  matter 
right,  while  on  the.  other  harnd,  if  it  should  hold  the  decree  to  be  interlocutory, 
then  this  court,  "which  had'  ot'dered  the  reference,  could  itsblf  correct  the  dectee 
on  the  con>ing  in  of  the  report.  The  chief  'reason  for  thus  pretermitting  the  deci- 
sion of  the  question  thus  presented  .on  motion  was  that  the  ^matter  could  not  be 
properly  decided  without  a  re-examination  of  voluminous  proof. 

§.1418.  Bringing  Beterenoe  before  Master.  ... 

After  an  order  for  a  reference  has  been  procured  on  the  motion  of 
any  party,  or  the  ^ame  is  granted  for  his  benefit,  it  is  made. the  duty 
of  such  party  to  prosecute  the  reference  before  the  master,  as  appears 
from  the  equity  rule  now  to  be  quoted.  The  formal  mode  by  which 
to  bring  a  reference  before  a  master  is  to  present  to'  him  a  certified 
copy  of  the  order  of  reference ;  *^^  but,  of  course,  if.  the  master  is 
minded  to  advise  himself  of  the  decree  and  to  proc^d  with  the  ref- 
erence without  this  step  being  taken,  he  is,  we  presumcj-free  to  do  so. 
A  cause  is  priding  before  the  mast^  from  the  time  the  order  of 
reference  is  made  till  the  report  is  filed.^^ 

w  '  ■ 

Equity  Rule  74:  Whenever  any  reference  of  any  matter  is  made  to  a  master  to 
examine  and  report  thereon,  the  party  at  whose  instance  or  for  whose  benefit  the 
refefence  is  made  shall  cause  the  same  to  be  presented  to  the  master  for  a  hearing 
on  or  before  the  next  rule-day  succeeding  the  time  when  the  reference  was  made ; 
if.  he*  shall  .omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forthwith  to  oause 
proceedings  to  be  had  before  th«  master,  at  the  costs. of  the  party  procuring  the 

reference.         ...  ... 

'  •      •  "     .  -    .  .  .         .  . 

This  equity  rule  applies  where  the  court  orders  a  reference  of  its 

own  motion  and  for  4t9  own  enlightenment.    The  party  who  » -to-be 

beneifited  by  the  reference  should  proceed  with  it . .  But  it  has  ^n 

I  -        •  -  -  •  • 

SI  See  Seaman  t^.  Korthwestem  Mut.       6>  Union  Sugar  Refineiy  0.  Mathifwon 
Life  Ins.  Co.  (C.  C.  A.;  1898)  30  C.  C.    (1868)  3  Cliff.  14S. 
A.  212,  86  Fed.  493,  496.  - 
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held  that,  if  he  does  not  cause  the  reference  to  be  taken  up  by  the 
master  and  the  cause  slumbers  on,  such  party  may  cause  it  to  be  taken 
up  later — in  one  case  after  nearly  three  years,** 

Proceedings  before  Master. 

a.  Principles  Ooveming  Conduct  of  Reference. 

1419.  Equity  Enles. 

In  conducting  the  proceedings  before  him  on  a  reference,  the  mas- 
ter is  given  a  wide  latitude  of  discretion,  though  the  equity  rules 
indicate  in  a  general  way  the  lines  along  w4iich  he  ought  to  proceed. 
The  following  rules  are  so  clear  and  explicit  in  their  terms  as  to 
require  little  or  no  comment.  They  confer  on  the  master  the  fullest 
authority  to  regulate  the  proceedings  before  him  on  every  reference. 

Equity  Rule  75:  Upon  every  such  reference,  it  shall  be  the  duty  of  the  mas- 
ter, as  soon  as  he  reasonably  can  after  the  same  is  brought  before  him,  to  assign 
a  time  and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof  to 
each  of  the  parties,  or  their  solicitors;  and  if  either  party  shall  fail  to  appear 
at  the  time  and  place  appointed,  the  master  shall  be  at  liberty  to  proceed  ex  parte f 
or,  in  his  discretion,  to  adjourn  the  examination  and  proceedings  to  a  future  day, 
giving  notice  to  the  absent  party  or  his  solicitor  of  such  adjournment;  and  it 
nliall  be  the  duty  of  the  master  to  proceed  with  all  reasonable  diligence  in  every 
Huch  reference,  and  with  the  least  practicable  delay,  and  either  party  shall  be  at 
liberty  to  apply  to  the  court,  or  a  judge  thereof,  for  an  order  to  the  master  to 
H|)eed  the  proceedings  and  to  make  his  report,  apd  to  certify  to  the  court  or  judge 
the  reason  for  any  delay. 

lilquity  Rule  77:  The  master  shall  regulate  all  the  proceedings  in  every  hear- 
ing before  him,  upon  every  such  reference;  and  he  shall  have  full  authority  to 
examine  the  parties  in  the  cause,  upon  oath,  touching  all  matters  contained  in 
the  reference;  and  also  to  require  the  production  of  all  books,  papers,  writings, 
vouchers,  and  other  documents  applicable  thereto;  and  also  to  examine  on  oath, 
viva  voce,  all  witnesses  produced  by  the  parties  before  him,  and  to  order  the 
examination  of  other  witnesses  to  be  taken,  under  a  commission  to  be  issued  upon 
his  certificate  from  the  clerk's  office  or  by  deposition,  according  to  the  act  of 
Congress,  or  other\i'ise,  as  hereinafter  provided;  and  also  to  direct  the  mode  in 
which  the  matters  requiring  evidence  shall  be  proved  before  him;  and  generally 
to  do  all  other  acts,  and  direct  all  other  inquiries  and  proceedings  in  the  matters 
before  him,  which  he  may  deem  necessary  and  proper  to  the  justice  and  merits 
thereof  and  the  rights  of  the  parties. 

§  1480.  Proceedings  to  Be  Conducted  in  Judicial  Way. 

Though  subordinate  to  the  main  suit,  a  reference  is  a  judicial 
proceeding  and  should  be  conducted  on  judicial  principles.    The  scope 

BtSee  Cooeaw  Min.  Co.  v.  Farmers'  Min.  Co.  (1895)  67  Fed.  31. 
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and  range  of  the  inquiry  to  which  a  reference  is  directed  are  deter- 
mined primarily  by  the  pleadings  already  in  the  cause  prior  to  the 
time  when  the  reference  is  brought  before  the  master  and  by  the 
terms  of  the  order  of  reference  itself.  An  affirmative  defense  not  set 
up  in  the  answer  is  not  available  to  the  defendant  on  a  hearing 
before  the  master.^* 

Applications  made  to  the  master  by  either  of  the  parties  to  a 
reference,  in  regard  to  the  ordering  of  the  proceedings  before  him, 
or  requesting  leave  to  take  further  testimony,  should  be  in  writing 
and  usually  verified  by  affidavit.^^ 

The  exercise  of  the  master's  discretion  in  regard  to  the  granting 
or  refusal  to  grant  an  adjournment  of  the  hearing  in  order  to  enable 
one  of  the  parties  to  adduce  other  witnesses,  is  subject  to  reversal  only 
in  case  of  an  abuse.  That  a  continuance  or  two  has  already  been 
granted  and  that  the  hearing  in  question  was  understood  by  both 
parties  to  be  peremptory  are  circumstances  that  tend  to  justify  the 
master  in  refusing  to  grant  another  continuance.^® 

§  1421.  Xaster  to  Be  Impartial. 

The  attitude  of  the  master,  as  between  the  contending  parties, 
should  be  wholly  unbiased  and  disinterested.  On  this  point  one  of  the 
circuit  courts  of  appeals  has  well  said :  "  While  it  is  proper  that  the 
master  should  receive  from  the  parties  in  interest  all  proper  sug- 
gestions with  reference  to  the  manner  in  which  he  should  comply 
with  his  duty,  it  still  remains  that  he  must  determine  for  himself 
how  his  duty  should  be  performed,  and  lie  owes  it  to  the  court  that 
its  orders  should  be  carried  out  strictly  and  impartially,  and  not  in 
favor  of  one  interest  against  another.  lie  occupies  a  quasi-judicial 
position.  He  is  not  the  servant  of,  nor  bound  to  obey  the  orders  of, 
any  party  to  the  suit ;  and  he  should  not  become  a  mere  dummy,  to 
be  used  by  interested  parties  to  effect  their  purposes."  ^'' 

S4  Providence  Rubber  Co.  v.  Goodyear  they  deem  proper,  bo  as  to  secure  the 
<1869)  9  Wall.  788,  19  L.  ed.  5W.  speedy  conclusion  of  the  reference  (and 

BS  Gass  r.  Stinson  ( 1837 )  Fed.  Cas.  in  analogy  with  the  hours  observed  in 
No.  5,261.  the  sittings  of  courts),  and  in  case  viva 

ft<  Third  Nat.  Bank  v.  Nat.  Bank  of  voce  testimony  is  taken,  he  may  employ 
Chester  Valley  (C.  C.  A.;  1898)  86  Fed.  a  stenographer  for  the  purpose.  No.  7 
852,  856,  90  C.  C.  A.  436.  of  Rules  in  Equity  of  Circuit  Court  for 

In  all  cases  of  reference  to  a  master,  £.  D.  Pennsylvania, 
the  court  may,  on  application  of  either       ^7  Finance  Committee  v.  Warren  (C. 
party,  after  notice,  direct  the  master  to  C.  A.;  1897)   27  C.  C.  A.  478»  82  F«d. 
Bit  de  die  in  diem,  or  at  such  times  as  525,  528. 
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§  1422.  Scope  of  Reference  DetermiAed'  by  Terms  pf  Order. 

!The  order  of  reference  constitutes  '^  at  once  the  chart  and;  limita- 
tion t)f  the  master's  authority."*^*  The  scope  of  the  master *a 
authority  does  not  extend  beyond  the  authority  conferred  upon  him 
by  the  order  of  reference.  Grenerally*  speaking,  even  the  consent  of 
the  parties  is  not  competent  to  confer  upon  him  any  authority  to 
examine  into  matters  outside  of  his  commission,  Furthermor'e;  the 
authority  of  a  coiirt  itself  in  respect  to  the  ordering  of  a  reference  is 
limited  to'matters  and  issues  that  are  covered  by  the  pleadings.^® 

Gordon  v.  Jf p5arf  (1842)  2  Story  243,  F^.  Gas.  No.  5,008:  In  a  suit  filed  by  a 
tiK>rtgagor  against  a  mortgagee  for  an  accounting  as  to  the  debt  and  for  an 
aqcoui^ting  of  the  rents  and  profits  of  the  land  (which  had  been  in  the  possession 
of  the  mortgagee),  a  reference  was  ordered.  The  biH  did  not  charge  waste,  not 
did  the  order  of  reference  embrace  the  matter  of  waste.  It  was  held  that  the 
lAflst'er  liad  no  authority  to  take  evidence  and  report  on  this  matter,  and  that 
cofweqaently.  a  char^  embodied  in  the  repoH  arising  out  of  waste  by  the  taiort- 
gagee  should  be  stricken  out.     • 

A  matter  embraced  in  the  pleadings  .but  not  embodied  inlhexu'dey 
of  reference  may  be  determined  by  the  master  where  the  parties 
take  ev'identlie  on  it^  submit  the  i^u^  tp  lirbitrato'rs,  and  the  findilig  of 
the  arbitrators  is.  thereupoli  adopted  by  the  toaster.®^ 

.  .  .  -  .      • 

§ .  1423.  ICasti^r  Coneliided  by  Coiirt's  Deeree. 

y,  I'h^  .duty  of  the  master  is  to  carry  out  the  decree  settling  thjB  terms 
of  the  reference.  Jle  has  no.  power  to  entertain  $n  ojbjectipn  to  that 
decree  qr  any  proposal  for  its  n^iodification,  ^nd  if  he  departs  from  the 
decree  in  any  respect,  his  report  is  subject  to  exception.®^  "Masters 
have  no  rigtt  to  review,  reject,  or  disregard  the  decision,  order,  or 
directions  of  the  court  contained  in  the  decretal  order  under  which 
they' are  appointed.  Instead  of  that  they  are  bound  to  obey,  follow^ 
and  carry  into  effect  all  such  decisions,  orders,  and  directions."  ^^ 
As  the  master  is  bound  to  follow  the  ruling  of  the  court,  it  is  no 
ground,  of  .exception  to  his.  report  that  he  has  done.60..w  A  matter  once 


^  I 


"  tfii  Ferguson ,  Contracting  Co.  r.  Man-       co  McCormack    v,    James    (ISiSft)    36 

WtVn*  Trust  Co.'  "(C;  C.  A'.;  1902)   118  Fe^.  14.      , 

Pedi  79i;  7>4,  55' C.  C,  A.  ,529.  BiCitv'^of    New    Orleans    v.'  ^^arper 

's^Triie'sdope  of  the  'reference  cannot  (1901)   21   Sup.'fct,  353,  180 'U..,S.  loS, 

be  so  enlarged  by  consent,  of  the,  parties  46  ,L.  ed.  493.,  /         

as  tOj^ive.the  master  jurisdiction  over       6  2  pelch'b^' Hopper,  (18^8)   F'eJ..,0a8. 

a  matter  cognizable  only  at  law.    Farm.-  Ko.  4,7l8.  /_  \      ' "    ,  ,   ,     ... 

er's  Loan  &  Trust  Co.  r.  Central  !R.  K. 
of  Iowa  (1880)  2  Fed.  656. 
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decided  by  the  court  can  only -be  reversed  on  a  rehearing  granted- by 

the  <30urt  itself.    Exceptions  to  the  report  of  a  master  do  not  reach 

the  trouble.®^  .    .       ., 

...  ,  ,      .      .      . 

§  1424.  Scope  of  Beference  upon  Acoount. 

In  a  referehce  for  an  accounting  the  master  is  not;  by  implication, 
necessariljr  limited  in  point  of  time  to  transactions  before  the  passiiig 
of  the  order  .authorizing  the  reference.  If  there  are  items  oi  account 
subsequent  to^  that  date  and  liability  as  to  such  items  has  been  fixed 
by  the  interlocutory  decree,  the  reference  may  extend  down  to  the 
time  of  the  hearing  before  the  master.®* 

^  In  a  bill  for  an  accoiinting,  the  amount  stated  in  .the  .bill  is  nqlj  the 
limit  of  the  .^ount  th^t  n^ay  be  recovered  i;n,  that  suit.  If  th0  glain- 
;tiff  establishes  hfs  ri^t  to  an  ^ccoynting  in  respect  of  the  matter?  for 
Avhich  the  suit  isbroughtan^on,  the  referenfee  it  ^ppeafs  tjiaf  soiti^ 
thing  more  is  due  than  the  pl^intifll.'supposQd  and  rr^ot^  than  he 
alleged  in  his  bill,  a  decree, may  be  entered, for  the.whple.®^ 

J.  f  !••  ■  •  I  •        •  '  t  »•■  ' 

§  1425.  Court's  Control  over  Froceedixiga  before  Vaster. 

•The  master  acts  as  ^  representiative  and  aubstitute  for  the  court. 
Consequently;  he  is  si\bject  to  .the  conti:ol  of  the  court  ip  all  stages  of 
hi?  labors,  and  the  court  uridoUbtedly  possesses  the:pow€fr  to  revise  his 
acts  as  the  reference  progresses.  Nevertheless  the  usual  and  Ordi- 
nary practice  is  to  leave  the  master  undisturbed  while  the  reference 
is  in  progress,  any  errors  made  by  him  being  subject  to  review  when 
his  report  is  made.  A  contrarv  practice,  it  is  said,  would  be  pro- 
ductive  of  delay  and  is  not  to  be  encouraged.  While  the  cause  is 
pending  before  the  tnaster  it. Cannot  be  takepi  back  to  the  court  by 
piecemeal.*!^      ;      .    '  ....... 

..    fl'oe  V.' Scott   (1898) '87  Fed.  220:     In  a  reference  to  ascertain 'damages,  for 

•  •  •  •  • 

.  the  infringement  of  a  patent,  a  oontroversy  arose  as  to  -the  scope  of  the  inquiry. 
The  plaintiff  insisted  t'hat  it  shq'ul<}  be  extended  to  macliiiics  sold  by  the  defend- 
ant'and '^containing  the  patented  device,  although  those  machines  were  not  exactly 
the  Bame  as  those  in  reapeCt  to  which  the  adjudication  had  been  obtained.  Iln* 
defetidifnt' moved  the  coiirt  to' dij^ect' the  master  to  reject  evidence' concern in£» 

■  fi  •••  ft  •  t 

9 

•<s  Nashua  etc.   Corp.   v.   Boston  .etc.  -««  Lull  t\  Clark   (1884) '20  Fed.  4.54; 

Corp.  (1892)  49  Fed.  774.  Union    Sugar    Refinery    r.    Mathiesson 

•  4  Rubber  Co.  v.  Goodvear    (ISfiO)    9  (18G8)     3    Cliff.    146;     Vandorwick    v. 

W^^h^  T^,^.l9rJa.M..&ifii  Jloe  v.  Scott  Suramerl  (1807)  2  W««h.  L\  Go4A,    • 

(1898)  87  Fed.  220.                               w-  .    ^ 

•5  Nashua   etc.  Corp.   v,  Boston,  etc. 
Corp.  (1892)  49  Fed.  774. 
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such  machines.  But  the  motion  was  denied.  Among  other  things,  the  court 
said:  "The  court  appoints  the  master  with  special  reference  to  his  fitness  to 
perform  the  duties  imposed  upon  him.  He  is  the  court's  representative,  and  it  is 
his  duty  to  pass  upon  all  the  questions  of  procedure  as  they  come  before  him. 
His  action  is  subject  to  review  of  the  court,  but  it  must  be  only  when  he  has  con- 
cluded his  labors,  and  the  court  has  before  it  all  the  data  upon  which  his 
conclusions  are  founded.  The  duty  of  the  master  is  to  hear  the  parties  fully, 
'  directing  the  mode  in  which  the  matters  requiring  evidence  shall  be  proved  before 
him,'  as  provided  for  in  the  seventy -seventh  rule  in  equity.  It  is  necessary  that 
he  should  be  given  the  power  to  avoid  delays  and  confusion,  and  to  relieve  the 
court  of  the  necessity  of  passing  upon  the  materiality  of  every  disputed  question 
as  it  may  arise  in  the  progress  of  the  hearing.  Errors  made  by  the  master  can  be 
corrected  upon  the  coming  in  of  his  report  upon  exceptions  properly  taken." 

However,  in  the  exceptional  case,  where  the  execution  of  an  order 
made  by  a  master  would  involve  a  considerable  expenditure  of  time 
and  money,  the  court  may  consider  the  propriety  of  the  order;  and 
if  it  finds  the  order  to  be  unauthorized  or  improvidently  granted,  the 
same  will  be  set  aside.^^  The  circumstances  must  be  such  as  to 
involve  considerable  hardship  on  one  or  the  other  of  the  parties  before 
the  court  will  feel  justified  in  interfering  with  the  orders  of  the 
master  pending  the  hearing  before  him.** 

A  master  before  whom  a  cause  is  pending  on  reference  should  him- 
self from  time  to  time  bring  matters  before  the  court  that  impede  the 
progress  of  the  reference.  This  may  be  done  informally  at  chambers 
or  in  open  court.*® 

5.  Parties  to  Reference, 

§  1426.  Who  Should  Attend. 

The  reference  having  been  brought  before  the  master  to  be  pro- 
ceeded with  by  him,  it  becomes  his  duty  to  determine  the  mode  in 
which  the  reference  shall  be  conducted  and  regulated.  It  is  custom- 
ary, at  this  juncture,  for  him  to  fix  the  time  and  place  for  the  taking 
of  the  proof  or  hearing  and  to  specify  the  parties  on  whom  notice  of 
the  various  steps  in  the  reference  shall  be  served.  The  party  prose- 
cuting the  reference  must  take  care  that  all  persons  who  are  entitled 
to  attend  any  proceedings  under  the  order  of  reference  shall  have 
due  notice.  When  the  parties  to  the  suit  are  numerous  and  the  inter- 
ests complicated,  it  is  not  always  easy  to  ascertain  just  who  may  be 

C7Bate  Refrigerating  Co.  r.  Gillette  <» /n  re  Thomas  (1888)   35  Fed.  3.37. 

(1880)  28  Fed.  073.  340;   Qass  v.  Stinion   (1837)   2  Sumn. 

•  8  Welling  r.  I^  Bau  (1885)  32  Fed.  000. 
293. 
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entitled  to  be  served  with  notice  and  to  appear  at  the  different  steps 
in  the  reference.  Equity  rule  75  declares  that  "  each  of  the  parties  " 
shall  be  given  due  notice  of  the  time  and  place  of  the  proceedings; 
but  no  doubt  this  should  be  understood  as  applying  to  those  parties 
only  who  have  an  interest  to  be  affected  by  the  reference.  As  a  gen- 
eral rule,  it  may  be  laid  down  that  all  parties  to  the  suit  who  are 
beneficially  interested  in  either  the  estate  or  the  fund  in  question  are 
entitled  to  attend  before  the  master  on  all  proceedings  that  affect  their 
interest,  or  that  increase  or  diminish  their  proportion  of  the  fund. 
All  parties  entitled  to  a  distributive  share  of  a  residue  are  entitled  to 
attend  proceedings  that  have  any  bearing  on  the  disposition  of  the 
fund.  General  legatees,  it  is  said,  may  attend  all  proceedings  relative 
to  their  legacies ;  and  if  the  residuary  estate  appears  not  to  be  suf- 
ficient to  pay  off  all  claims  including  the  legacies,  the  legatees  may 
attend  all  the  proceedings  having  to  do  with  the  distribution  of  the 
eSvaie* 

Clearly,  a  party  to  the  suit  who  has  no  interest  to  be  affected  one 
way  or  the  other  by  the  reference  need  not  be  made  a  party  to  the 
reference ;  and  a  failure  to  serve  notice  on  him  would  be  inmiaterial. 
Parties  whose  interest  extends  only  to  the  personal  estate  are  not 
entitled  to  attend  those  proceedings  that  affect  the  real  estate  alone ; 
and,  conversely,  those  interested  exclusively  in  the  real  estate  are  not 
concerned  with  the  proceedings  that  relate  to  the  personal  property. 
But  of  course  where  either  fund  may  be  affected  by  the  deficiency  of 
the  other,  the  rule  is  different ;  each  party  may  be  indirectly  interested 
in  both  and  may  be  entitled  to  attendJ* 

An  executor  or  administrator,  as  the  representative  of  the  estate 
of  a  deceased  person,  has  a  right  to  attend  all  proceedings  relative  to 
creditors'  charges,  seeking  payment  out  of  the  estate ;  but  after  there 
has  been  a  report  of  debts  and  all  the  parties  interested  in  the  estate 
are  before  the  court,  he  is  only  entitled  to  attend  proceedings  in 
which  he  is  personally  interested  as  an  accounting  party.*^^ 

Parties  having  charges  on  an  estate,  or  on  a  fund,  are,  if  the  estate 
or  fund  is  sufficient,  only  entitled  to  attend  on  the  proceedings  brought 
in  by  themselves ;  but  if  there  is  a  deficient  fund,  each  incumbrancer 
18  entitled  to  attend  on  the  reference  pertaining  to  the  charges  of  those 
incumbrancers  who  claim  a  priority  over  him;  but  not  upon  the 
reference  pertaining  to  claims  of  those  who  do  not  assert  a  priority 
over  his  security.'* 

70  2  Smith,  Ch.  Pr.  (2d  ed.)  101.  Ts  2  Smith,  Ch.  Pr.  12. 

71  2  Dan,  Ch.  Pr.  801,  802.  ?•  2  Smith,  Ch.  Pr.  (2d  ed.)  102. 
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§  1427.  Difiqretipn  of  Ha|iter  as  S^sgards  Parties  to  Kef erehoe. 

As  tie  master  has  the  power  of  restricting  the  attendance  of  parties 

•  I  •       IT  I  •  1  .  O    •  .  I  •  'All 

before  him  to  the  number  of  those  who  are  really  entitled  to  attend, 

•  (  •«  I  I  '.(•'i..if  «' 

so,  likewise,  he  h^  a  discretion,  nnder  certain  conditions,  to  ex^nd 
the  privilege  to  persons  not  strictly  so  entitled.  For  instance,  for  any 
good  reason,  the  master  may  order  that  a  special  solicitor  be  admitted 
to  represent  an  interest  or  party  already  involved  in  the  ref erenqe,  and 
may  refuse  to  proceed  imtil  such  party  is  so  represented.  Quasi 
parties,  such  as  interveners  in  receivership  cases,  and  parties  who 
come  in  under  a  decree  and  establish  a  claim,  are  entitled  to  notice  of 
all  proceedrnss  that  affect  their  interest,  to  the  same  extent  ias  actual 
partiesJ^  - 

A  purchaser  of  property  under, a  judicial  decree  in  foreclosure  pro- 
cjeedings  ;8hould  Ije  penijitted  \o  attend  a  ;'eference  the  re^ii^l;  of  which 
might  be  to  establish  a  lien  on  the  property  purchased  by  himJ*^ 

§  1428.  iParties  to  Seference  upon  iSro  Conf esso.  : 

I,.,  <  '         (  •        >>■■• 

V  ♦  r  1 

.*  .  When  a  decree  has  been  taken  pro  conf  esso  against*,  a  defendant,  a 
reference  is  frequently  necessary  .to  ascertain  the  damages,  or  to  obtain 
a  necessary  accounting,  or  to  carry  out  the  decree,  of  the  court.  In 
such  a  case,  ii  becomes  a  .question  off  some.'  importance  to  determine 
whether  lie  defendant  who  is  in  default  and  against  whom  the  pro 
>or?f esso. was  taken  shall, be  allowed. to  attend  before  the  master  and 
rcontrovert  any  ,of  the  matters  or  proceedings. that  come  ibef ore  him. 
In  the  English  chancery  the  very  reasonable  rule  prevailed  that  such 
a  person  was  entitled  to  appear  and  protect  his  interests  at  the.  ref- 
erence ;  and  indeed  the  practice  required  that  he  be  served  with  notice. 
Bui  before  he"  could  actually  participate  in  the,  proceedings  l)efore  the 
master, lit  was  necessary  that  an  order  .of  court*. should  be  obtained  for 
this  purpose,  such  order  bein^  usually  granted,  subject  .to  such  terms 
as  to  costs  as  the  court  might  see  fit  to  impose.*?.  •     .... 

The  rule  applicable  in  the  federal  courts  appeals  to  be  this,.namely, 
that  the^party  against  whom  a  pro  confessors  takeii  is  not  entitled 
to  notice  of^tlie  proceedings  before  the  master,  but  if.  such ! a  party 
applies  to  thefcouirt  leave  will  b^  granted,  on  terms,  for  hini  1i)  attend 
the  proceedings  before  the  master  an,d  partacapato  therein  sol  far  as 
may.' be  necessary  to  protect  his.  interests..  When-  a  pro  conf  esso  is 
taken,  the  main  controversy  is  concluded  against  tKe^ defendant;  and 

74  2  Dan.  Ch.  Pr.  804.  76  2  Dan.  Ch.  Pr.  805.     See  Thomson 

75  Williams  a  Morprgii.  {\9SA^  4H  U.   r.  Woostertl885)   144  tJ.  S..ll9,-29  L. 
S.  684,  28  L.  ed.  569,  ed.  110. 
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he  has,  of  course,  no  right  to  controvert  the  principle  on  which  the 
decree  is  based;  but  he  should  undoubtedly  be  permitted  to  have  a 
hearing  on  the  subsidiary  and  subordinate  proceedings  before  the 
master  in  carrying  out  the  decree.  The  only  possibiUty  for  any 
doubt  on  the  question  of  his  right  to  attend  before  the  master  arises 
from  the  language  of  equity  rule  18.  This  rule  declares  that,  when  a 
bill  is  taken  pro  confesso,  the  cause  shall  be  proceeded  in  ex  parte. 
We  imagine  that  the  purpose  of  the  rule  is  to  abrogate  the  English 
practice  only  in  so  far  as  it  required  notice  of  the  proceedings  before 
the  master  to  be  given  to  the  party  in  default,  and  at  the  same  time 
to  authorize  the  master  to  proceed  ex  parte.  It  could  not  reasonably 
have  been  intended  by  this  rule  to  take  away  from  the  court  ordering 
the  reference  the  power  and  discretion  to  permit  the  party  in  default 
to  attend  the  reference.  Under  this  rule  the  proceedings  before  the 
master  are  normally  conducted  ex  parte  and  will  be  so  conducto<l, 
unless  the  court  makes  the  order  permitting  the  attendance  of  the 
party  in  interest,  as  it  may  well  do." 

c.  Pleadings  before  Matter. 

§  1429.  State  of  Facts. 

Though,  as  already  stated,  the  scope  and  range  of  the  reference  are 
determined  by  the  pleadings  in  the  cause  and  by  the  decree  of  ref- 
erence itself,  it  is  yet  frequently  desirable  that  the  exact  extent  of  the 
inquiry  should  be  more  particularly  defined.  Accordingly,  we  lind 
that,  by  the  practice  of  the  English  chancery,  the  active  party  in  a 
reference  was  required  to  lay  before  the  master,  in  the  preliminary 
stages  of  the  reference,  a  written  statement  of  the  facts  that  he 
intended  to  prove  or  bring  out  in  the  reference.  This  was  more  par- 
ticularly necessary  in  all  cases  where  witnesses  were  to  be  examipod, 
but  it  was  also  the  general  form  by  which  the  prosecution  of  every 
reference  was  commenced.  This  statement  was  known  as  a  ^'  state  of 
facts ;  "  and  it  constituted  the  groundwork  of  the  master's  report  and 
the  basis  on  which  the  evidence  was  taken  and  admitted.  The  state 
of  facts  served  the  function  of  a  pleading.  It  apprised  the  adver- 
sary of  the  exact  range  of  the  inquiry  and  furnished  a  basis  for  his 
cross-examination  of  the  witnesses.  If  a  party  examined  witnesses 
on  points  not  covered  by  the  state  of  facts,  the  evidence  went  for  noth- 
ing.   But  if  no  state  of  facts  had  been  put  in  at  all,  and  the  adversary 

77  In  Thomson  r.  Wooster  (1885)  114   U.  S.  119,  120,  29  U  ed.  110,  the  point 
is  raised  but  left  undecided. 
E<j.  Prac.  Vol,  IL— 55, 


866  FEDERAL  EQUITY  PRACTICE.  [§  1429 

allowed  the  active  party  in  the  reference  to  examine  witnesses  on 
points  covered  by  the  pleadings  without  any  state  of  facts^  he  could 
not  afterwards  object  to  the  want  of  a  state  of  f actsJ® 

In  the  federal  courts  references  are  often  conducted,  so  it  appears, 
merely  on  the  order  of  reference  and  on  the  pleadings  in  the  cause 
without  any  formal  state  of  facts  being  brought  in ;  but  the  state  of 
facts  is  recognized  in  our  practice ;  and  as  its  use  may  often  be  con- 
ducive to  the  clear  definition  of  issues,  it  should  be  insisted  upon  in 
all  references  where  the  issues  are  at  all  complicated  or  where  the 
matters  to  be  investigated  cover  a  wide  range.  The  following  extracts 
from  the  pages  of  Mr.  Daniell  will  sufficiently  enlighten  the  reader 
as  to  the  nature  and  function  of  this  species  of  pleading. 

2  DanieU,  Chancery  Practice,  850,  851,  842:  "A  state  of  facta,  aa  its  name 
imports,  is  a  statement  in  writing,  made  by  a  party  who  wishes  to  prosecute  or 
resist  any  inquiry  before  a  master,  of  the  facts  and  circumstances  upon  which 
he  relies,  either  in  support  of  his  own  cause,  or  in  oontradiction  or  defeasance 
of  that  of  his  adversary.  It  is,  in  effect^  the  pleading  of  the  party  before  the 
master,  and  is  governed  by  nearly  the  same  rules  and  principles  as  pleadings 
in  the  court,  although,  not  being  signed,  nor,  in  general,  prepared  by  coimsel, 
they  are  not  always  so  strictly  observed.  A  state  of  facts,  however,  must  be 
pertinent  to  the  matter,  and  must  not,  any  more  than  ai^  other  proceeding  in  th« 
cause,  contain  any  scandal,  and  if  it  is  either  scandalous  or  impertinent,  the 
scandalous  or  impertinent  matter  may  be  expunged,  in  the  manner  which  will 
be  presently  pointed  out.  A  state  of  facts  is  instituted  in  the  cause,  and  oon- 
tains  a  detail  of  the  facts  and  circumstances  intended  to  be  relied  upon  by  the 
party;  when  the  party  carrying  in  the  state  of  facts  makes  any  claim  upon  the 
fund  in  court,  it  is  usual  to  conclude  the  statement  with  the  particulars  of  the 
claim,  in  the  manner  of  a  prayer  for  relief  to  the  bill.  ...  In  such  case  the  pro* 
ceeding  is  called  a  state  of  facts  and  claim.  When  the  object  of  the  party  is  to 
charge  another  with  the  receipt  of  money  [or  other  property]  tha  state  of  facta 
concludes  with  a  charge;  ...  in  such  case  the  proceeding  is  called  a  state  of 
facts  and  charge. 

*'  It  is  usual  to  add  to  a  state  of  facts,  a  sort  of  petition,  that  the  party  may 
be  at  liberty  to  add  to,  alter,  or  vary  the  state  of  facts,  as  he  may  be  advised;  and 
it  is  presumed,  that  such  form  was  originally  considered  necessary,  to  enable 
the  party  to  amend  his  state  of  facts,  after  it  had  been  delivered  in.  It  is,  how- 
ever, now  an  unnecessary  form,  as  a  state  of  facts  may  be  amended  at  any  time, 
or  a  further  state  of  facts  carried  in.  ...  A  state  of  facts,  however,  should  not 
be  varied  or  altered  after  the  examination  of  witnesses  has  been  commenced." 

''In  general,  the  state  of  facts  should  be  brought  in  by  the  party  supporting 
the  affirmative,  but  this  is  a  rule  of  convenience,  and  a  state  of  facts  may  be 
brought  in  tendering  a  negative  issue,  upon  which  it  will  be  competent,  to  the 
party  bringing  it  in,  to  examine  witnesses,  in  support  of  his  negative  statement 
It  seems,  however,  that,  in  such  a  case,  the  other  party  can  only  cross-examine 

78  2  Smith,  Ch.  Pr.  (2d  ed.)  138, 
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the  witnefifles;  he  cannot,  regularly,  adduce  evidence  in  support  of  the  affirmative 
proposition,  without  bringing  in  a  counter  state  of  facts." 

§  1430.  Bringing  In  of  Accounts. 

Proceedings  upon  a  reference  requiring  the  taking  of  testimony 
are,  as  we  have  seen,  properly  conducted  upon  a  state  of  facts,  a 
document  in  the  nature  of  a  pleading  put  in  by  the  active  party  and 
constituting  the  basis  of  the  master's  report  The  practice  in  cases 
where  an  account  is  to  be  taken  varies  somewhat  from  that  in  other 
references;  and  as  the  procedure  in  references  ordered  for  purposes 
of  taking  accounts  has  been  pretty  thoroughly  considered  in  the 
cases,  at  least  in  the  English  chancery,  it  will  perhaps  be  well  to 
devote  a  few  words  to  references  of  this  kind.  We  may  very  well 
begin  with  equity  rule  79,  which  was  adopted  from  number  61  of  the 
English  Orders  in  Chancery  of  1828  and  1831. 

Equity  Rule  79:  All  parties  accounting  before  a  master  shall  bring  in  their 
respective  accounts  in  the  form  of  debtor  and  creditor;  and  any  of  the  parties  who 
shall  not  be  satisfied  with  the  account  so  brought  in  shall  be  at  liberty  to  examine 
the  accounting  party  viva  voce,  or  upon  interrogatories,  in  the  master's  office, 
or  by  deposition,  as  the  roaster  shall  direct. 

§  1431.  Itemized  Schedule. 

The  account,  or  accounts,  referred  to  in  this  rule  should  be  brought 
forward  in  the  form  of  itemized  schedules,  and  should  be  accompanied 
by  an  affidavit  of  the  party  verifying  the  items  in  both  the  credit  and 
debit  column.  When  the  account  is  brought  in,  if  any  of  the  parties 
are  dissatisfied  with  it,  they  are  at  liberty  to  examine  the  accounting 
party  on  interrogatories  or  otherwise  as  the  master  shall  direct^* 

§  1432.  Charge  and  Dischai^e. 

After  the  sworn  account  is  filed  in  the  master's  office,  notice  is 
served  on  the  opposite  party,  or  his  solicitor.  In  the  English  chan- 
cery, before  the  master  proceeded  to  pass  on  the  accounts  and  make 
up  his  final  report,  it  was  required  that  the  parties  should  submit  in 
writing  their  respective  claims  by  way  of  charge  and  discharge.  The 
nature  and  purpose  of  these  two  documents  as  well  as  the  practice 
incident  to  them  will  be  sufficiently  manifest  in  the  following  pas- 
sages from  Mr.  Smith's  treatise.  The  practice  here  indicated  con- 
tains suggestions  that  may  sometimes  be  helpful  to  a  master  in  the 

79  Equity  Rule  79;  2  Smith,  Ch.  Pr.    (2d  ed.)    110. 
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federal  courts,  but  generally  speaking,  attention  to  all  of  these  details 
is  not  essential  in  the  federal  practice. 

2  Smith,  Chancery  Practice,  (2d  ed.)  115-118:  "Ab  the  debtor  and  creditor 
account,  whether  exhibited,  annexed,  or  scheduled  to  the  affidavit,  is  sworn  to, 
the  master  cannot  proceed  upon  that  document,  as  it  would  be  improper  for  him 
to  alter  or  vary  it.  The  plaintiflT,  or  the  party  prosecuting  the  order,  must  there- 
fore, if  satisfied  with  the  account,  leave  a  charge,  founded  on  the  admission 
in  the  account.  This  charge  is  a  transcript  of  so  much  of  the  affidavit  [i.  e.  the 
sworn  account]  of  the  accounting  party  as  sets  forth  his  receipts,  and  may 
further  contain  any  items  with  which  such  party  is  sought  to  be  charged.  A 
warrant  on  leaving  and  to  proceed  on  this  charge  is  taken  out  and  served  on  the 
clerks  in  court  of  all  the  parties  interested  in  the  account.  On  the  return  of 
the  warrant  the  charge  is  compared  with  the  affidavit,  and  if  found  to  accord 
with  it,  is  allowed  without  further  evidence.  If  the  chaige  include  suma  not 
admitted  to  have  been  received  by  the  affidavit,  they  must  be  substantiated  by 
evidence,  or  by  an  examination  of  the  defendant." 

"  When  the  charge  has  been  allowed,  the  defendant  carries  in  his  discharge. 
This  is  a  transcript  from  the  payments  which  he  has  sworn,  either  by  his  affidavit, 
answer,  or  examination,  that  he  had  made.  A  warrant  on  leaving  and  to  proceed 
on  the  discharge  is  taken  out,  and  served  on  the  clerks  in  court  of  all  the  parties 
interested  in  the  account.  These  parties  are  entitled  to  attend  the  master  on  the 
return  of  the  warrant.  At  this  time  the  discharge  is  first  examined,  with  the 
affidavit,  answer,  or  examination,  and  the  defendant  then  proceeds  to  vouch 
his  payments,  by  producing  receipts  for  the  same.  These  should  be  carefully 
arranged  before  the  warrant,  in  the  order  in  which  they  are  placed  in  the  discharge. 
The  defendant  must  not  only  be  prepared  to  vouch  his  payments,  but  must  estab- 
lish  the  propriety  of  their  having  been  made,  if  the  same  is  disputed."  so 

"  If  an  accounting  party  does  not  bring  in  his  discharge  within  a  few  days 
after  the  charge  has  been  allowed,  the  plaintiff  takes  out  a  warrant  for  him 
peremptorily  to  bring  in  his  discharge;  and  if  he  does  not,  at  the  return  of  the 
warrant,  crave  time,  or  leave  the  discharge,  the  master  may  proceed  to  make  a 
report,  if  otherwise  in  a  situation  to  do  so  without  such  discharge,  charging 
the  defendant  M'ith  the  whole  of  his  receipts.  But  if  the  defendant  can  offer 
any  explanation  why  the  discharge  was  not  brought  in,  the  master  will  afford 
him  a  reasonable  opportunity  of  retrieving  his  omission."  >i 

§  1433.  Partial  Payments  on  Account — Computation  of  Interest. 

In  settling  accounts  before  the  master  the  ordinary  rule  in  regard 
to  partial  payments  and  the  computation  of  interest  is  to  be  followed. 
That  is,  the  interest  on  the  debt  is  to  be  calculated  whenever  a  pay^ 
ment  is  made.  To  this  interest  the  pajonent  is  first  to  be  applied.  If 
it  exceeds  the  interest,  the  balance  goes  towards  the  extinguishment  of 
the  debt ;  but  if  the  payment  falls  short  of  the  interest,  the  balance 

80  2  Smith,  Ch.  Pr.  (2d  ed.)  117.  *^9  Smith,  Ch.  Pr,  120, 121, 
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of  the  interest  is  not  to  be  added  to  the  principal  so  as  to  produce 
interest,  for  that  would  result  in  compounding.®* 

d.  Evidence  before  Master. 

§  1434.  Evidence  Taken  in  Main  Cause. 

All  affidavits,  depositions,  and  documents  that  have  been  previ- 
ously made,  read,  or  used  in  the  court  upon  any  proceeding  in  a 
cause  may  be  used  before  the  master  in  a  matter  of  reference.  Prior 
to  the  adoption  of  equity  rule  80,  it  was  customary,  and  perhaps 
necessary,  for  the  order  of  reference  to  recite  that  such  evidence  might 
be  used  before  the  master.  Otherwise  it  could  not  be  used.  The  rule 
abrogates  the  necessity  for  such  a  recital  in  the  order  of  reference. 
It  does  not  declare  that  all  affidavits,  depositions,  and  documents 
previously  used  shall  ipso  facto  become  and  be  used  as  evidence  in  the 
reference.  It  merely  says  that  such  evidence  may  be  used.  This 
apparently  contemplates  that  the  parties  in  interest  should  respec- 
tively, at  the  hearing  on  the  reference,  introduce  such  of  the  affi- 
davits, depositions,  and  documents  as  they  wish  to  rely  on,  not  in  any 
very  formal  way  perhaps,  but  at  least  by  referring  to  them  or  such 
parts  of  them  as  is  desired  to  be  used.  The  adversary  is  thus 
apprised  of  the  particular  evidence  that  he  must  meet  in  the  reference. 
It  has  been  held  that  an  exception  will  not  be  sustained  to  a  master's 
report  on  the  ground  that  he  failed  to  take  account  of  testimony 
already  in  the  record  but  not  brought  before  him  in  the  reference.®^ 
However,  the  master  is,  under  rule  77,  given  such  complete  power  to 
regulate  the  proceedings  in  a  reference  that  he  is  clearly  authorized 
to  take  cognizance  of  proof  already  in  the  record,  if  he  sees  fit  to  do 
so,  though  it  is  not  brought  before  him  by  the  parties. 

If  the  evidence  already  in  the  record  appears  to  furnish  the  neces- 
sary  information  upon  all  the  points  embraced  in  the  reference,  the 
court  may  order  the  report  to  be  made  from  that  evidence.  In  a 
case  where  this  was  done,  the  court  indicated  that,  if  more  evidence 
should  be  required,  application  must  be  made  to  the  court  for  an  order 
in  that  behalf,  which  application  should  state  the  point  to  be  proved, 
the  number  of  witnesses  to  be  called,  and  the  manner  of  taking  the 
testimony.** 

S2  story  r.  Livingston  (1839)  13  Pet.  84  Wann  r.  Coe  (1887)  31  Fed.  369. 
371,  10  L.  ed.  206. 

ss  Bell  r.  United  States  Stamping  Go. 
(1887)  32  Fed.  649. 
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In  a  refermice  a  sworn  answer  is  entitled  to  the  same  consideration 
as  evidence  for  the  defendant  as  it  is  entitled  to  when  the  case  is 
heard  before  the  court,  and  no  more,  unless  the  decretal  order  con- 
cludes the  question.®' 

§  1435.  By  and  against  Whom  Original  troot  Iby  fie  VntL 

The  depositions  of  the  plaintiflPs  witnesses  already  taken  in  the 
cause  may  be  used  against  him,  at  the  hearing  on  the  reference,  by 
any  of  the  defendants ;  and  the  plaintiff  may  use  the  depositions  of 
any  defendant's  witnesses  against  such  defendant:  but  the  plaintiff 
cannot  use  the  depositions  of  one  defendant  against  another  defend- 
ant ;  nor  can  co-defendants  who  have  not  participated  in  an  examina- 
tion use  the  depositions  of  witnesses  of  other  defendants,  either  as 
between  themselves  or  as  against  the  plaintiff.  The  plaintiff  may 
read  the  answer  of  any  defendant  against  that  defendant  but  it  is  not 
evidence  either  for  or  against  a  co-defendant.  The  same  rule  applies 
to  affidavits  used  in  court.  All  the  defendants  may  use  the  affidavits 
filed  by  the  plaintiff  against  him,  and  the  plaintiff  may  read  any 
affidavit  against  the  defendant  who  files  the  same,  but  an  affidavit  of 
a  defendant  cannot  be  used  either  on  behalf  of  or  against  a  co-de- 
fendant.®^^ 

§  1436.  Authority  of  Haater  in  Taking  Testimony. 

In  most  references  to  a  master  it  is  found  to  be  necessary  to  take 
additional  proof  on  the  matters  referred,  and  many  of  the  details 
connected  with  proceedings  before  a  master  are  concerned  with  the 
making  of  proof  and  taking  of  testimony.  The  equity  rules  give  the 
master  ample  authority  to  take  any  steps  necessary  to  enable  him  to 
obtain  evidence  and  to  probe  into  matters  connected  with  the  refer- 
ence. In  addition  to  rule  77,  already  qUotfed,  the  following  rules  are 
pertinent  on  the  subject  of  the  obtaining  of  evidence. 

Equity  Rule  78 :  Witnesees  who  liVe  within  the  district  may,  upon  due  notice 
to  the  opposite  party,  be  summoned  to  appear  before  the  conunissioner  appointed 
to  take  testimony,  or  before  a  master  or  examiner  appointed  in  any  cause,  by 
subpoena  in  the  ustlal  form,  ^hlch  inHy  be  issued  by  the  clerk  in  blank,  and  filled 
up  by  the  party  praying  the  same,  or  by  the  commissioner,  master,  or  examiner, 
requiring  the  attendance  of  the  witnesses  at  the  time  and  place  specified,  who 
shall  be  allowed  for  attendance  the  same  oompensation  as  for  attendance  In 

86  Chickering  v.  Hatch  (1841)  1  Story,       86  2  ^ith,  Ch.  Pr.  (M  ed.)  130. 
516,  Fed.  Cas.  No.  2,671. 
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court;  and  if  any  witness  shall  refuse  to  appear  or  give  evidence  it  shall  be 
deemed  a  contempt  of  court,  which  being  certified  to  the  clerk's  office  by  the 
commissioner,  master,  or  examiner,  an  attachment  may  issue  thereupon  by  order 
of  the  court  or  of  any  judge  thereof,  in  the  same  manner  as  if  the  contempt  were 
for  not  attending,  or  for  refusing  to  give  testimony  in  the  court.  But  nothing 
herein  contained  shall  prevent  the  examination  of  witnesses  viva  voce  when  pro- 
duced in  open  court,  if  the  court  shall  in  its  discretion  deem  it  advisable. 

Equity  Rule  81:  The  master  shall  be  at  liberty  to  examine  any  creditor  or 
other  person  coming  in  to  claim  before  him,  either  upon  written  interrogatories 
or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him 
to  require.  The  evidence  upon  such  examinations  shall  be  taken  down  by  the 
master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if  either  party 
requires  it,  in  order  that  the  same  may  be  used  by  the  court  if  necessary. 

The  failure  of  a  court  to  insert  in  an  order  referring  a  cause  for 
the  taking  of  testimony  a  provision  to  the  effect  that  the  witnesses 
shall  read  over  and  sign  their  testimony  is  probably  immaterial,  since 
the  testimony  should  be  taken  in  proper  form  whether  the  order 
recites  details  or  not.®^ 

§  1437.  Examining  Witness  Anew  before  Haster. 

A  witness  who  has  once  given  his  deposition,  which  has  been  read 
at  the  hearing,  cannot  be  examined  anew  before  the  master,  without 
a  special  order  of  the  court.®®  If  a  witness  is  so  examined  without 
leave,  his  testimony  at  the  second  examination  cannot  be  used  to 
contradict  his  former  deposition.®* 

§  1438,  Xaster  Taking  Testimony  beyond  Tnrisdiotion  of  Appointment 

The  authority  of  the  master  as  regards  choosing  the  place  of  taking 
testimony  is  not  limited  to  the  district  of  his  appointment.  If  he 
sees  fit  to  do  so  he  may  go  into  another  district  or  country.  This  prac- 
tice has  become  quite  common  and  in  operation  it  has  been  foimd 
"  simple,  convenient,  and  effective."  ®^  A  master  appointed  by  a 
federal  court  in  l^ew  Jersey  can  take  testimony  in  London  or  Vienna 
as  well  as  in  Boston  or  San  Francisco.*^  Of  course  it  is  not  neces- 
sary for  the  master  himself  personally  to  attend  the  taking  of  evi- 
dence in  a  remote  locality.  An  examiner  or  commissioner  can  be 
appointed  for  that  purpose.'* 

S7  Bee  Copper  Riv.  Min.  Go.  v,  McClel-  90  Consolidated   Fastener  Co.   v.   Co- 

lan   (C.  C.  A.;  1905)    138  Fed.  333,  70  lumbian  Button  etc.  Co.  (1898)  85  Fed. 

C.  a  A.  023.  54. 

ssGass  V.  Stinson   (1837)   Fed.  Cas.  9 1  Bate  Refrigerating  Co.  v.  Gillette 

No.  5,261.  (1886)  28  Fed.  673. 

89  Jenkins  v.   Eldredge    (1845)    Fed.  92  Bridges  v.  Sheldon   (1880)   7  Fed. 

Cas.  No.  7^7.  43. 
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* 

§  1439.  Time  for  Putting  In  Proof  before  Vaster. 

Though  it  is  the  duty  of  the  master  to  proceed  with  all  reasonable 
diligence  in  any  reference  brought  before  him,  he  has  a  discretion  as 
to  the  time  to  be  assigned  for  either  party  to  put  in  his  proof;  and  it 
is  held  that  equity  rule  69  (which  limits  the  period  for  the  taking 
of  proof)  does  not  ordinarily  apply  to  proceedings  before  a  master. 
That  inile  contemplates  the  taking  of  proof  on  the  issues  raised  by 
the  bill,  answer,  and  replication.  It  does  not  apply  to  proof  taken  on 
a  reference,  ordered  after  the  cause  has  been  heard  and  determined 
on  an  interlocutory  decree.®^  However,  if  a  reference  is  ordered  to 
the  master  merely  for  the  purpose  of  taking  the  proof  in  t&e  cause, 
rule  69  limiting  ihv  period  for  the  taking  of  proof  applies;  and  no 
extension  will  be  permitted,  save  on  application  duly  made  and 
notice  given  to  the  opposite  party.®* 

The  master  properly  refuses  to  allow  further  evidence  to  be  intro- 
duced by  one  of  the  parties  after  the  draft  of  his  report  has  been 
submitted.** 

§  1440.  Kaster's  Biscretion  as  to  Hode  of  Taking  Proof. 

In  executing  an  order  of  reference  the  master  may  examine  the 
witnesses  orally  or  upon  written  interrogatories ;  ••  and  he  has  implied 
power  to  take  testimony  though  the  order  of  reference  is  silent  on  this 
point,  provided  the  subject-matter  of  the  reference  cannot  otherwise 
be  ahcertained.^^ 

The  master  in  determining  the  mode  by  which  the  testimony  is 
to  be  taken  should  choose  the  one  that  is  best  under  all  the  circum- 
stances. If  the  cheapest  plan  is  as  good  as  any  other,  it  should  be 
adopted,  but  the  factor  of  economy  is  not  controlling.*® 

The  power,  conferred  on  the  master  by  the  equity  rules,  of  directing 
the  mode  in  which  matters  requiring  evidence  shall  be  proved  before 
him  extends  to  the  matter  of  determining  the  order  in  which  evidence 
shall  he  put  in.  Consequently  the  master  may,  in  his  discretion, 
permit  a  party  to  introduce  cumulative  evidence  in  chief  when  it 
comes  his  turn  to  put  in  rebuttal  evidence,** 

'SCoosaw  Min.  Co.  r.  Farmers'  Min.  s?  story  v,  Livingston  (1830)  13  Pet. 

Co.  (1896)  67  Fed.  31.  367,  10  L.  ed.  204. 

»4  Hunt  r.  Oliver  (1871)  Fed.  Cas.  No.  »8  Bate  Refrigerating  Co.  v.  Gillette 

6394.  (1886)  28  Fed.  673. 

96  Piper  V.  Brown   (1873)   Fed.  Cas.  99  Wooster  v.  Gumbimner  (1884)   20 

No.  11,181.  Fed.  167. 

9  6  Story  V,  Livingston  (1839)  13  PeU 
368,  10  L.  ed.  204. 
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§  1441.  Order  Settling  Interrogatorieti — ^Exceptions  to  Interrogatories. 

When  a  master  makes  an  order  in  a  reference  settling  the  inter- 
rogatories to  be  propounded  to  witnesses,  a  party  who  objects  to  the 
allowance  of  particular  interrogatories  should  go  to  the  clerk^s  office 
and  note  his  objections  under  the  interrogatories  or  file  formal  excep- 
tions. The  question  of  the  propriety  of  tlie  interrogatory  is  thereby 
reserved  for  the  consideration  of  the  court,  and  it  will  be  determined 
when  the  report  of  the  master  comes  up  on  exceptions.  The  court  will 
not,  on  an  interlocutory  motion  made  at  the  time,  review  the  action  of 
the  master  in  settling  the  interrogatories.^ ^^ 

§  1442.  ITse  of  Affidavits  before  Master. 

Affidavits  may  be  used  before  a  master  for  any  purpose  for  which 
affidavits  would  be  admissible  in  court,  that  is,  they  can  be  used  on 
interlocutory  applications  where  formal  proof  is  not  necessary,  and  in 
all- cases  where  a  mere  guarantee  of  correctness  is  required.  Litigated 
or  contested  matters  going  to  the  very  basis  of  the  controversy  cannot 
be  determined  by  a  master  on  affidavits.  They  may  be  admitted  as 
main  proof  only  upon  consent  of  both  parties.  The  master  cannot 
proceed  upon  an  inquiry  before  him  by  affidavits,  without  the  consent 
of  all  parties,  for  this  reason,  that  the  proceeding  by  affidavits  does 
not  afford  the  opportunity  of  cross-examination.^^*  The  rule  that 
a  contested  matter  should  not  be  determined  upon  affidavits  is 
expressed  in  one  of  the  ordinances  of  Lord  Bacon  thus :  "  No  affidavit 
shall  be  taken  or  admitted  by  any  master  of  the  chancery  tending  to 
the  proof  or  disproof  of  the  title  or  matter  in  question,  or  touching 
the  merits  of  the  cause."  *^* 

The  basis  of  the  practice  of  using  affidavits  on  collateral  matters 
and  as  a  mere  matter  of  precaution,  as  where  claims  are  required  to 
be  accompanied  by  affidavits,  is  indicated  in  the  following  passage : 

2  Rmith,  Chancery  Practice  (2d  ed.)  140:  ''Although  an  affidavit  could  not 
be  received  to  support  or  overthrow  a  question  in  issue  between  the  parties,  it 
was  and  is  still  sometimes  required  by  the  master  as  a  matter  of  assurance  or 
precaution ;  thus  a  creditor  is  always  required  to  support  his  charge  by  an  affidavit 
that  the  debt  remains  due,  and  sometimes  that  the  claim  is  fair  and  reasonable. 

100  Union  Sugar  Refinery  v.  Mathies-  of  Lord  Bacon  (No.  76)  which  reads 
son  (1868)  3  Chff.  146,  151.  as  follows:    "No  affidavit  shall  be  taken 

101  Rowley  V.  Adams  (1833)  1  Myl.  against  affidavit,  as  far  as  the  masters 
&  K.  645.  of  the  chancery  can  have  knowledge,  and, 

102  Ordinance  No.  75.  The  same  idea  if  any  such  be  taken,  the  latter  affidavit 
is  involved  in  the  succeeding  ordinance  shall  not  be  used  nor  read  in  court." 
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Lord  Eldon  said  the  reason  of  the  practice  vk  the  master't  office  of  receirlng  the 
party's  affidavit  in  support  of  his  claim  as  a  creditor  is,  that  he  must  give  that 
assurance  that  the  debt  is  due;  but  if  it  is  contested,  that  no  attention  is  giren 
to  the  affidavit.  So  if  sureties  are  necessary,  either  on  the  appointment  of  a 
receiver,  or  otherwise,  or  if  the  master  is  to  certify  that  a  deed  has  been  esoeuted, 
or  matters  of  a  similar  nature,  an  affidavit  is  proper.  So  also  if  attendances  are 
disputed  in  the  bill  of  costs  of  a  solicitor,  he  sometimes  proves  them  by  his  own 
affidavit." 

§  1448.  Booumentary  ETidenoe. 

Properly  authenticated  copies  of  public  papers  and  documents  are 
admissible  as  evidence  before  the  master  on  the  same  principles  and 
subject  to  the  same  limitations  as  they  are  admissible  at  the  hearing 
before  the  court.^*^^ 

§  1444.  IMsooYery  of  Documents  before  Ihster. 

One  of  the  most  important  duties  imposed  on  the  master  in  con- 
nection with  the  taking  of  a  reference,  is  that  mentioned  in  equity  rule 
77,  in  regard  to  requiring  the  production  of  books,  papers,  writings, 
vouchers,  and  other  documents  pertinent  to  the  reference.  If  a  party 
having  the  custody  of  such  documents  fails  to  produce  them  on 
demand,  he  will  be  compelled  to  do  so  by  an  order  of  the  court ;  *®* 
and  if  he  remains  obstinate,  he  may  be  punished  for  contempt ^•^ 

Formerly  it  was  usual  to  insert  in  every  decree  of  reference  a 
special  order  to  the  eflFect  that  the  parties  should  produce  any  neces- 
sary documents  before  the  master;  but  under  the  equity  rule  men- 
tioned above  the  power  of  enforcing  such  discovery  is  lodged  in  mas- 
ters generally,  and  the  special  order  is  doubtless  unnecessary.  The 
power  of  the  master  to  enforce  the  production  of  documents  is  but  one 
manifestation  of  that  principle  of  discovery,  upon  which  the  court 
of  equity  operates  in  all  its  proceedings.  The  plaintiff  in  a  suit  in 
equity  is  entitled  to  probe  the  conscience  of  his  adversary  fully  and 
to  enforce  discovery  as  to  every  matter  connected  with  the  subject  of 
the  suit.  This  right  is  enforced  to  the  same  extent  upon  references  as 
in  the  proceedings  in  the  main  cause. 

§  1445.  Ptaotioe  of  English  Chancery  to  Enforce  Production. 

In  the  practice  of  the  English  chancery  it  was  customary  for  the 
master,  on  settling  the  orders  for  the  reference,  to  direct  the  produc- 

103  Thompson  v.  Smith  (1S69)  2  Bond       10B2  Smith,  Ch.  Pr.  (2d  ed.)  157. 
320,  Fed*  Gas,  No.  13,976. 

10  4  Goss  Printing  Press  Oo.  v,  Scott 
(1002)   119  Fed.  941. 
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tion  of  any  documents  that  appeared  to  be  pertinent  to  the  proceeding. 
This  order  was  made  before  the  interrogatories  were  brought  in.  The 
person  who  was  called  on  to  produce  the  documents  was  required  to 
accompany  them  with  the  necessary  affidavit,  showing  that  the  docu- 
ments produced  by  him  were  all  that  were  relevant ;  or,  if  no  docu- 
ment were  produced,  that  he  had  none  in  his  possession  subject  to  be 
produced.  If  the  party  seeking  discovery  of  the  documents  was  dis- 
satisfied with  the  showing  of  this  affidavit,  he  was  permitted  to  bring 
into  the  master's  office  special  interrogatories  as  to  documents.  By 
this  means  he  could  probe  the  conscience  of  his  adversary  and  per- 
chance discover  material  documentary  evidence.*  *^^ 

§  1446.  Admissibility  of  Evidence  before  Haster. 

A  master  to  whom  a  case  has  been  referred  to  take  evidence  and 
make  a  report  to  the  court  has  the  power  to  hear  and  decide  for  that 
court,  subject  to  its  review  upon  proper  exceptions,  all  questions 
relating  to  the  admission  of  testimony,  and  his  decision  on  these 
questions  is,  until  reversed  by  that  court,  its  decision,*^^ 

Exceptions  to  the  admissibility  of  evidence  taken  before  the  mas- 
ter should  be  taken  at  the  time  the  proof  is  offered,  and  they  should 
be  noted  by  the  master.*^®  Where  no  objection  is  taken  to  the  admis- 
sibility or  competency  of  a  deposition  before  the  master  and  no 
motion  to  suppress  is  made  before  him  or  before  the  court,  no  excep- 
tion lies  to  his  report  on  the  ground  that  he  treated  such  deposi- 
tion as  competwit.*®* 

§  1447.  Use  of  Bata  Not  Admissible  as  Evidence. 

In  a  reference  to  ascertain  the  profits  resulting  from  the  operation 
of  a  cotton  mill,  books  were  offered  in  evidence  and  rejected  by  the 
master,  as  evidence,  on  the  ground  that  they  were  not  books  of  origi- 
nal entry.  However,  the  master  used  the  data  found  in  them  as  a 
means  of  expediting  his  own  examination  into  other  evidence  that 
was  not  subject  to  this  objection.  It  did  not  appear  that  the  entries 
in  the  books  in  question  were  incorrect  in  any  respect.  It  was  held 
that  such  use  of  the  books  by  the  master  did  not  vitiate  his  report. ^^^ 

106  Langdell)  Discovery  under  the  los  Troj  etc.  Factory  fK  Oortting 
Judicature  Acts,  13  Hanmrd  Lav  Rev.    (1860)  6  Blatchf.  d2S. 

171.  109  Goodwin  v.  Fox  (1S80)  120  U.  S. 

107  Dowagiac  Mfg.  Ck>.  v.  Lochren  (C.  601»  630,  9  Supw  Ct  967>  3S  U  ed»  $05. 
C.  A.;  1006)    143  Fed.  211,  213,  74  C.  no  Robinson    v.    Alabama    etc.    Co. 
C.  A.  341.  (1608)  89  Fed.  216, 
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§  1448.  Haster's  Bnling  on  Admiflsibility  of  Evidence. 

In  taking  evidence,  in  a  matter  of  reference,  the  master  should  gen- 
erally be  governed  by  the  rule  applicable  to  the  taking  of  oral  testi- 
mony before  examiners,  that  is  to  say,  the  master  should  generally 
permit  all  questions  to  be  answered  and  the  answer  should  be  taken 
down  without  too  great  regard  to  its  relevancy.  By  this  process  the 
testimony  becomes  a  matter  of  record  and  its  admissibility  can  subse- 
quently be  considered  by  the  court.  If  the  master  thinks  the  testi- 
mony irrelevant,  he  will  ignore  it  in  making  up  his  own  report.^  ^^ 
However,  if  the  proffered  evidence  is  clearly  not  pertinent  or  germane 
to  the  matter  of  the  reference  in  any  aspect  or  if  the  point  to  which  the 
evidence  is  directed  is  clearly  concluded  by  the  decree,  the  master 
would  undoubtedly  be  justified  in  refusing  to  admit  it.  In  a  bill  to 
foreclose  a  building  and  loan  mortgage,  the  defense  of  usury  was  inter- 
posed and  was  decided  against  the  defendant.  A  reference  was  then 
had  to  ascertain  the  amount  due  on  the  loan.  It  was  held  that  new 
evidence  tending  to  support  the  defense  of  usury  was  not  admissible. 
The  defendant  should  have  made  timely  application  to  the  court  for  a 
rehearing  on  the  ground  of  the  newly  discovered  evidence.*^* 

§  1449.  Certainty  and  Sufficiency  of  Proof.   - 

If,  in  a  reference,  the  party  on  whom  the  burden  of  proof  rests, 
fails  to  make  out  his  claim  for  damage  with  reasonable  certainty,  the 
same  will  be  disallowed  by  the  master.  General  damage  will  not 
be  assessed  in  the  absence  of  sufficient  certainty  in  the  proof.^^^ 

§  1460.  Weight  of  Opinion  Eyidence. 

On  a  reference  to  ascertain  the  value  of  special  services,  legal  or 
otherwise,  rendered  by  a  receiver,  the  opinions  of  other  members  of 
the  bar,  which  are  put  in  as  evidence,  are  not  binding  on  the  master. 
They  are  only  competent  to  assist  in  forming  a  judgment.  Uncon- 
tradicted testimony  of  this  kind  may  be  disregarded,  if  the  court  is 
satisfied  that  the  compensation  ought  not  to  be  put  at  the  figure  thus 
set.^^* 

11  i  Kansas  Loan  etc.  Co.  v.  Electric  i is  Missouri  Pac.  R.  Co.  v,  Texas  etc. 

R.  etc.  Co.  (1901)  108  Fed.  702.  R.  Co.  (1888)  33  Fed.  376. 

The  admission  of  improper  evidence  n^Taintor   v.    Franklin    Nat.    Bank 

by  a  master  on  reference  is  cured  by  his  ( 1901 )  107  Fed.  825.    See  Head  t?.  Har- 

disregarding  it  in  making  up  his  flndings  grave   (1881)    105  U.  S.  46,  26  L.  od. 

of  fact.    Huttig  Sash  etc.  Co.  ▼.  FueUe  1028. 
(1906)  143  Fed.  363. 

iitDeitch  V.  Staub  (C.  C.  A.;  1902) 
115  Fed.  309,  53  C.  C.  A.  137. 


§§  1451-1453]      REFERENCE  TO  MASTER.  877 

e.  Making  and  Filing  Report, 

§  1461.  Oeneral  Bnle  Oarendng  Preparation  of  Report. 

In  preparing  his  report,  the  master  should  fully  and  definitely 
respond  to  every  matter  referred  to  him,  in  order  that  the  court  may 
be  supplied  with  all  necessary  facts.  If  the  reference  is  ordered 
merely  for  the  performance  of  a  ministerial  act,  the  report  should 
show  how  the  duty  imposed  on  the  master  has  been  performed.  The 
report  should  be  positive,  direct,  and  certain,  and  no  material  facts 
should  be  left  to  mere  inference.  Where  conclusions  are  required 
they  should  be  stated  clearly  and  unequivocally,  not  by  way  of 
hypothesis  or  inference.  The  report  should  show  that  the  master  has 
in  all  respects  performed  every  duty  imposed  on  him  by  the  refer- 
ence.^** 

§  1462.  Duty  of  Kaster  to  Report  ConolnnonB  of  Faot 

When  the  master  is  directed  to  ascertain  a  fact,  he  should  not  con- 
tent himself  with  stating  the  ^circumstances  and  leaving  the  court  to 
draw  its  own  conclusion.  He  should  draw  the  conclusion  himself. 
Even  when  the  evidence  is  such  that  it  is  impossible  to  arrive  at  any 
degree  of  certainty  upon  it,  yet  if  it  is  sufficient  to  afford  a  reasonable 
ground  of  presumption  one  way  or  the  other,  the  master  should  find 
in  favor  of  such  presumption. 

Lee  r.  Willoch  (1S02)  6  Ves.  Jr.  606:  On  a  reference  to  a  master  to  ascertain 
and  report  whether  a  particular  individual  was  living  or  dead,  the  master  found 
the  circumstances  to  be  (and  so  reported) :  that  the  individual  went  to  America; 
that  upon  his  arrival  there  a  lefter  was  received  from  him;  and  that  since  that 
date  (which  was  fourteen  years  before  the  date  of  the  report),  he  had  not  been 
heard  of.  lord  Eldon  sent  the  report  back  to  the  master  to  report  whether  the 
individual  was  dead  or  not.  One  reason  assigned  for  sending  it  back  was  that 
two  years  had  elapsed  since  the  report  was  made  and  his  lordship  suggested 
that  some  information  might  meanwhile  have  been  received  that  would  assist 
the  master  to  reach  a  conclusion  one  way  or  the  other.  At  any  rate  the  addi- 
tional two  years  were  calculated  to  strengthen  the  presumption  of  death. 

§  1463.  Inferences  of  Faot  and  Law  Distingaished. 

It  will  be  observed  that  the  inference  in  this  case  was  one  of  f act- 
A  master  to  whom  a  reference  is  made  to  ascertain  facts  is  not,  as  a 

116  Gibson,  Suits  in  Chan.   (2d  ed.)  respects  to  the  review  by  the  court  upon 

S  611.  exceptions    to    his    report.      No.    9    of 

It  will  be  the  duty  of  the  master  to  Rules  in  Equity  of  Circuit   Conr^  fov 

find  all  the  material  facts  and  to  state  £.  D.  Pennsylvania, 
his    legal    conclusions,    subject    in    all 
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rule^  bound  to  state  inferences  of  law  arising  from  the  facts  before 
him.  If  the  facts  are  so  clearly  stated  in  a  report  as  necessarily  to 
involve  a  particular  legal  consequence,  it  is  for  the  court  to  act  on  the 
facts  as  found;  and  it  is  not  a  proper  ground  of  exception  to  the 
report  of  the  master  that  he  has  omitted  to  point  out  the  legal  con- 
clusion to  be  drawn  from  the  facts.*  ^* 

§  1454.  Fullness  of  Kaster^s  Seport. 

The  facts  called  for  should  be  presented  with  precision  and  particu- 
larity, so  that  the  court  will  have  no  difficulty  in  proceeding  intelligi- 
bly on  the  report.  In  the  statement  of  accounts,  the  items  must  be 
set  forth  in  detail;  and  no  sums  in  gross  should  be  inserted.  Still, 
though  the  master's  report  shoiild  usually  go  so  far  into  detail  as  to 
set  forth  the  different  items  of  charge  and  his  conclusions  as  to  their 
propriety  and  validity,  it  does  not  necessarily  follow  that  a  report  will 
be  set  aside  because  it  merely  states  an  aggregate.  If  the  master  acts 
on  correct  lines  and  appears  to  have  reached  a  proper  conclusion  the 
report  may  be  allowed  to  stand.  **^ 

§  14S5.  Beport  Must  Be  Limited  to  Hatten  Beferred. 

The  report  should  not  contain  matters  that  were  not  referred.  The 
master  must  confine  himself  to  the  duties  expressly  imposed  on  hinu 
The  order  of  reference  circumscribes  his  duties  and  limits  the  scope 
of  his  investigation.  All  matters  not  covered  by  the  order  of  refer- 
ence are,  properly  speaking,  foreign  to  the  occasion  and  should  have 
no  place  in  the  report.  Such  matters  are  impertinent  and  will  either 
be  stricken  out  or  treated  as  surplusage.  It  is  an  ancient  rule  that 
**  no  report  shall  be  respected  in  court  which  exceedeth  the  warrant  of 
reference."  *^® 

Terry  v,  Rohhim  (1903)  122  Fed,  725:  The  order  of  reference  to  a  special 
roaster  authorized  him  to  inquire  and  report  what  damages,  if  any,  the  defendants 
were  entitled  to  recover  by  reason  of  a  restraining  order  issued  at  the  instance 
of  plaintiff.  He  reported,  among  other  things,  that  the  restraining  order  was 
improperly  issued.  It  was  held  that  this  was  a  matter  not  within  the  scope  of 
the  order  of  reference,  and  that  it  was  therefore  improperly  inserted  in  the  report. 

A  master,  to  whom  a  reference  is  made  for  the  sole  purpose  of 
ascertaining  the  amount  paid  by  the  plaintiff  to  redeem  certain  prem- 

116  2  Dan.  Ch.  Pr.  939.  us  No.  48,  Lord  Bacon's  Ordinances, 

inTaintor  v,    Franklin   Nat.    Bank 
(1901)    107  Fed.  825, 
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iaes,  acts  beyond  the  scope  of  the  reference  when  he  reports  that  the 
allegations  of  fraud  in  the  bill  are  not  snstaineA^^® 

§  1456.  Beport  Must  Be  Limited  to  Issnes  of  Suit. 

The  findings  of  the  master  must  also  be  within  the  scope  of  the 
pleadings.  A  finding  unsupported  by  any  allegation  in  the  bill  or 
answer  and  entirely  beyond  the  scope  of  the  pleadings  cannot  properly 
be  made  the  basis  of  a  decree.^  ^^ 

§  14S7.  External  Form  of  Beport. 

The  report  should  be  methodical  and  orderly  in  its  mode  of  pre- 
senting the  facts.  It  should,  generally  speaking,  respond  to  each  of 
the  matters  contained  in  the  decree  of  reference  in  the  same  order  as 
they  appear  in  the  decree.  These  matters  should  be  stated  in  separate 
paragraphs  properly  numbered.  The  report  should  be  written  in  ink 
or  tyi)ewritten.  It  should  be  paged,  and  each  paragraph  or  item 
should  contain  references  to  the  parts  of  the  record  on  which  it  is 
based«  References  to  depositions  should  be  by  the  number  of  ques- 
tion and  answer,  unless  the  page  reference  is  sufficient.^^^  It  is  the 
duty  of  the  master,  especially  when  requested  to  do  so  by  either 
party,  to  specify  by  reference  the  evidence  on  which  the  report  is 
based.^2^  Unless  this^  is  done  the  court  may  refuse  to  enter  at  large 
into  the  evidence  in  order  to  ascertain  whether  or  not  the  master  was 
wrong  in  his  conclusion.^^* 

§  1488.  TTnneceisary  Beoitals  to  Be  Omitted. 

Masters  should  not  insert  in  their  reports  any  long  preliminary 
recitals  of  the  contents  of  the  orders  of  reference ;  but,  in  the  quaint 
language  of  one  of  Lord  Coventry's  orders,  they  should  "  fall  directly 
into  the  matter  of  their  report,  setting  down  the  same  clearly,  but  as 
briefly  as  they  can  for  the  ease  both  of  the  court  and  the  parties."  *** 
The  following  rule  76  contains  some  valuable  suggestions  as  to  what 
may  properly  be  left  out  of  the  body  of  the  report 

Equity  Rule  76:    In  the  reports  made  by  the  master  to  the  court,  no  part  of  any 
state  of  facts,  charge,  affidavit,  deposition,  examination,  or  answer  brought  in  or 

119  Taylor  v.  Robertson  (18S6)  87  iss  Greene  o.  Bishop  (1858)  Fed.  Cas. 
Fed.  637.  No.  5,763. 

120  Burke  v.  Davis  (C.  C.  A.;  1897)  !>•  Donnell  o.    Columbian    Ins.    Co. 
81  Fed.  907,  26  C.  C.  A.  676.  (1836)  Fed.  Cas.  No.  3,987. 

121  Gibson,  Suits  in  C?han.  (2d  ed.)  iS4  No.  24  of  {iord  Coventry's  Orders. 
{  612. 
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used  before  them  shall  be  stated  or  recited.  But  such  state  of  facts,  charge, 
affidavit,  deposition,  examination,  or  answer  shiiH  be  identified,-  specified,  and 
referred  to,  so  as  to  inform  the  court  what  state  of  facts,  dutrge,  affidavit,  deposi- 
tion, examination,  or  answer  was  so  brought  in  or  used. 

§  1469.  When  Partial  or  Separate  Seportt  Adminible. 

Under  the  English  orders,  the  master  to  whom  a  reference  was 
carried  was  at  liberty,  on  the  application  of  any  interested  party,  to 
make  a  separate  report  or  reports  from  time  to  time,  as  might  seem 
expedient***  Occasions  may  well  arise  where  this  would  be  desir- 
able under  our  own  practice ;  but  it  is  to  be  supposed  that  the  matter 
would  be  determined  in  any  proper  case  by  the  terms  of  the  decretal 
order.    In  most  cases  the  report  when  once  made  should  be  complete. 

§  1460.  Report  to  Be  Aecompanied  by  Testimony. 

When  the  master's  report  is  finished  it  should  be  accompanied  by 
the  evidence  on  which  it  is  founded,  and  the  master  should  file  a  cer- 
tificate showing  that  such  evidence  constitutes  all  the  proof  used  by 
him  in  making  up  his  report.  However,  the  report  of  a  master  is  not 
subject  to  formal  exceptions  for  failure  to  report  all  the  evidence  taken 
before  him,  unless  he  is  required  by  the  order  of  reference  to  report 
the  evidence,***  or  unless,  perhaps,  he  is  requested  by  one  of  the  par- 
ties to  do  so.  If  he  is  not  so  required  or  requested  to  report  the  evi- 
dence, it  is  within  his  discretion  whether  he  shall  do  so  or  not.  If  he 
does  report  all  the  evidence,  it  then  becomes  the  duty  of  the  court, 
if  exceptions  have  been  properly  taken,  to  review  the  questions  of  fact 
embraced  in  the  report  as  well  as  the  questions  of  law.  If  the  evi- 
dence is  not  reported,  the  court  does  not  review  the  facts,  but  simply 
re-examines  the  questions  of  law.**'' 

If  the  master  does  not  certify  that  all  the  testimony  is  sent  up  with 
the  report,  no  presumption  arises  that  the  evidence  accompanying  tho 
report  constitutes  all  the  testimony  taken  on  the  reference.  The 
fact  that  a  number  of  depositions  are  found  in  the  record  does  not 
justify  the  conclusion  that  no  other  testimony  was  used.**^ 

1  SB  Rule  70,  English  Orders  in  Chan.  iss  Sheffield  etc.  R.  Go.  v,  Gordon 
(1828,  1831).  (1894)   161  U.  S.  293,  14  Sup.  Ct.  343, 

IX  Weiss    r.    Haight    &    Freese    Co.  38  L.  ed.  160. 
(1906)    148  Fed.  411. 

IS 7  Union  Sugar  Refinery  «•  Mathien- 
pon  (1868)  3  Cliff.  149. 
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§  1461.  Seopening  Eef erenoe  for  Beargnniexit  or  New  Evidenoe. 

As  long  as  the  report  is  in  the  master's  hands  he  has  the  authority 
and  discretion  to  change  or  amend  it  in  any  particular;  and  even 
after  the  hearing  before  the  master  has  been  conducted  in  all  respects 
in  conformity  with  the  regulations  prescribed  by  the  master^  he  may 
exercise  his  discretion^  upon  a  sufficient  showing,  to  reopen  the  ref- 
erence for  new  evidence  or  reargument  The  court  will  not  over- 
rule the  action  of  the  master  in  allowing  the  reference  to  be  reopened, 
after  the  report  is  ready,  in  order  to  permit  one  of  the  parties  to  put  in 
testimony  that  has  been  inadvertently  omitted.  The  master  under 
equity  rule  77  has  full  power  to  regulate  the  proceedings  and  his 
action  in  allowing  the  cause  to  be  reopened  is  subject  to  review  only 
in  case  of  a  manifest  abuse  of  discretion.  But,  of  course,  the  master 
should  not  permit  such  a  step  to  be  taken  except  upon  good  cause 
shown  by  affidavit.***  A  reference  will  not  be  reopened  in  order  to 
allow  the  introduction  of  new  evidence  to  meet  the  views  expressed 
by  the  master  in  his  report,  or  to  prove  a  new  ground  of  action.*** 

Where  the  master  has  proceeded  ex  parte,  the  proceedings  should 
not  ordinarily  be  reopened  and  reviewed  in  the  master's  office^  unless 
the  master,  upon  a  special  application  made  to  him  for  that  purpose 
by  a  party  who  was  absent,  is  satisfied  that  such  party  was  not  guilty 
of  wilful  delay  or  negligence,  and  then  only  upon  payment  of  costs 
occasioned  by  his  non-attendance.*** 

8  1462.  Submission  of  Draft  of  Eeport. 

The  preparation  of  the  master's  report  contemplates  that  the  report^ 
when  ready,  shall  be  filed  in  the  clerk's  office.  The  question  arises 
whether,  after  the  proof  has  been  taken,  any  other  step  is  necessary  to 
make  the  report  ready  than  the  mere  writing  out  of  the  report.  On 
this  point  the  practice  in  the  several  circuits  is  not  uniform.  In  some 
of  the  circuits  it  is  customary  for  the  master,  after  preparing  the  first 
draft  of  his  report,  to  serve  notice  of  that  fact  on  the  parties ;  and  they 
are  given  an  opportunity  to  look  over  the  report  and  submit  any 
objections  they  see  fit,  to  the  draft  of  the  report.***  If  the  master 
thinks  that  any  of  the  objections  to  the  report  are  well  taken,  Ik- 

it»  Central  Trust  Co.  of  New  York  i3i  Rule  64,  English  Orders  in  Chan. 
9.  Richmond  etc.  Co.  (1S95)  69  Fed.  761.    (1S28,  1S31). 

no  Central  Trust  Co,  of  New  York       ist  Bliss  r.  Anaconda  Copper  Mining 
r.MariettaeU*.  R.  Co.  U806)  75Fcd.41;   Co.    (1007)    166  'Fed.   S09.    See   po$t. 
Central  Trust  Co.  r.  Georgia  etc.  R.  Co.  (fi  14S2-14S4. 
(1896)   83  Fed.  380. 

Eq.  Prao.  Vol.  II.— 66. 
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modifies  the  report  accordingly;  otherwise  be  files  it  %»  originally 
written.  This  practice  is  described  in  the  case  next  referred  to.  It  is 
not  followed  in  all  of  the  circuits ;  and  though  founded  on  the  English 
practice,  it  does  not  appear  to  be  in  exact  harmony  with  equity  rule 
73,  as  we  shall  presently  explain. 

Canton  Sugar  Refinery  v,  Mathieastm  (1868)  9  Cliff.  149:  Judge  Clifford 
described  the  usual  course  of  proceeding  in  the  circuit  court  for  the  district  of 
MassachuHotis  suhsecjuont  to  the  hearing  before  tl»e  master  on  a  reference,  in  tl>ese 
words :  '*  When  he  has  taken  aU  tke  teatinony,  heard  the  parties,  and  come  to 
a  conclusion,  he  oaakes  a  draft  (^  his  report  in  tbe  premises,  and  shows  it  to  the 
parties,  or  files  it  in  the  clerk's  office,  and  gives  time  for  the  parties  respectively, 
if  thpy  see  fit,  to  make  their  objections  to  the  drafted  report.  When  those  objec- 
tions are  made,  it  becomes  his  duty  to  consider  or  reconsider,  as  the  case  may  be,  the 
questions  involved  in  those  objections;  and  if,  upon  full  consideration,  he  is  strll 
of  the  opinion  that  he  was  right  in  the  conclusions  formed  and  stated  in  the 
drafted  report,  he  then  makes  his  final  report,  and  the  parties  have  a  right  to 
file  their  exceptions  to  the  final  report,  founded  upon  the  previous  objections 
made  to  the  draft  report,  and  then  the  whole  matter  comes  back  to  the  circuit 
court  for  adjudication  upon  the  master's  report.  Both  parties  may  except;  both 
may  object  in  the  first  instance  to  the  draft  report,  and  both  parties  may  after- 
wards except  to  the  final  report.  They  are  mtitled  to  be  heard  upon  all  the 
questiona  which  l\ave  arisen  before  the  master,  provided  they  are  unbraced  in 
their  objections  and  in  their  exceptions." 

§  1463.  Filing  Report. 

As  soon  as  the  report  is  finished  and  complete,  it  must  be  returned 
into  the  clerk's  office ;  and  the  day  of  its  return  is  entered  by  the  derk 
in  his  order  book.^^^ 

Xeither  the  master  nor  either  of  the  parties  has  any  vested  prop- 
erty right  in  the  finished  report.^  ^*  Hence  a  master  cannot  retain  a 
report  in  his  possession  merely  to  secure  his  claim  for  compensa- 
tion.135 

§  1464.  Minor  Amendments  after  Filing. 

After  a  report  has  been  filed,  the  master  will  be  permitted  to 
amend  it  in  formal  and  minor  matters,  as  for  instance,  by  making  the 
certificate  show  that  the  report  is  accompanied  by,  op  refers  to,  all 
the  evidence  given  under  the  reference.  ^^® 

Clerical  errors  in  the  report  can  be  corrected  at  any  time.  A  mis- 
take in  the  footing  of  the  schedules  of  an  account,  whereby  a  party 

188  Equity  Rule  83.  18B  Equity  Rule  82. 

184  National  Folding-Box  et<».  Co.  v.  18«  Story V  Livingston  (1830)  13  Pet. 
Dayton  etc.  Co.  (1899)  91  Fed.  822.  366,  10  L.  ed.  203. 
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appears  to  be  indebted  in  a  greater  or  less  sum  than  that  which  is 
actually  due,  may  be  changed  even  after  the  report  has  been  con- 
firmed and  a  decree  entered  in  accordance  with  it.  But  other  mis- 
takes than  such  as  are  apparent  cannot  be  so  corrected,^^^ 

§  146S.  Withdrawal  of  Beport  for  Amendment  or  Beeonsideration. 

It  sometimes  happens  that  after  a  report  is  completed  and  filed  the 
master  may  desire  to  get  it  back  into  his  hands  for  purposes  of  cor- 
rection or  enlargement  in  material  matters  involving  the  exercise  .of 
his  judicial  discretion.  Amendment  of  the  report  as  it  stands  on  the 
files  of  the  court  could  not  be  considered  appropriate  or  permissible,  in 
such  a  case;  and  accordingly  it  is  necessary  for  the  master  to  obtain 
leave  of  the  court  to  withdraw  the  report  from  the  files. 

The  authority  of  the  court  to  permit  the  master  to  withdraw  the 
report  for  purposes  of  amending  it  cannot  be  questioned.  This  power 
rests  on  precisely  the  same  ground  as  the  power  to  refer  in  the  first 
instance^  It  has  been  held  that  an  order  of  court  allowing  a  master  to 
withdraw  a  report  for  purposes  of  amendment  gives  him  authority,  by 
implication,  to  make  an  amended  report,  and  he  is  as  much  the  master 
of  the  court  when  he  makes  the  second  report  as  when  he  made  the 
first.  The  mere  filing  of  the  report  in  the  first  instance  does  not 
render  the  master  functus  ofjicia,  so  as  to  disable  him  to  act  further  in 
the  matter  of  that  reference,  if  the  court  sees  fit  to  renew  his  author- 
ity.i8« 

§  1466.  Extent  of  Changes  Permissible  on  Secommlttal  te  Master. 

When  a  report  is  withdrawn  by  the  master,  upon  leave  of  the 
court,  he  should  not  assume  to  remodel  the  report  and  make  changes 
such  as  a  court  would  ordinarily  make  only  upon  a  formal  rehearing; 
or  if  he  does  deeide  to  make  radical  changes,  the  parties  to  the  refer^ 
ence  should  be  given  due  notice,  and  they  should  be  permitted  to 
reargue  the  cause  as  on  a  rehearing. 

Vat  F6ldin§-Bo9  etc,  Co,  9,  Dayton  Paper  etc.  Co.  (180d)  91  Fed.  822:  In  a 
reference  |arooee4iqg»  the  evidence  was  heard  and  the  report  duly  nfiiide.  The  mas- 
ter about  a  month  afterwards  suggested  to  the  eoiirt  that  he  had  made  a  mistake 
and  had  positivelj  gove  beyond  the  inquiry  directed  in  the  order  of  reference. 
He  accordingly  asked  leave  to  withdraw  his  report  from  the  files  for  the  purpose 
of  correcting  and  amending  the  same.    This  leave  was  granted.    Later,  he  brought 

187  2  Dan.  Chan.  Pr.  963.  Dayton  Paper  «tc.  Co.    (1890)   91   Fed. 

1S8  National  Folding-Box  etc.  Co.  o.   822. 
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in  another  report  that  embodied  fundamental  changes  in  the  findings,  both  of  fact 
and  of  law,  entirely  departing  from  the  theory  of  the  former  report.  The  party 
aggrieved  by  these  changes  in  the  report  thereupon  moved  the  court  for  a  rule 
against  the  master  to  show  cause  why  his  original  report  should  not  be  restored 
to  the  files,  and  why  the  second  report  should  not  be  cancelled  or  withdrawn. 

On  behalf  of  the  motion  it  was  insisted  that  equity  rule  83,  concerning  the  filing 
of  reports  and  the  taking  of  exceptions  thereto,  does  not  provide  for  any  recommit- 
tal of  the  report  of  the  master  for  purposes  of  amendment,  and  that  consequently 
the  court  had  no  jurisdiction  to  permit  the  master  to  withdraw  it.  But  it  wa:} 
held  that  the  rule  in  question  merely  prescribes  the  course  of  the  master  in  respect 
to  the  filing  of  the  report,  and  of  the  parties  in  the  presenting  of  exceptions. 
The  practice  to  be  observed  by  the  court  in  allowing  a  withdrawal  was  governed 
by  the  practice  of  the  English  High  Court,  which  clearly  permitted  such  a  step. 

But  notwithstanding  it  was  thus  entirely  competent  for  the  court  to  permit  the 
withdrawal  for  purposes  of  amendment,  and  though  it  was  entirely  competent 
for  the  master  to  amend  his  report  in  respect  to  errors  of  detail,  nevertheless  it 
appeared  that  in  this  case  the  master  had  radically  changed  his  report.  Under 
the  guise  of  amending,  he  had  in  fact  done  what  a  court  would  only  do  upon  a 
formal  rehearing.  It  was  therefore  held  that  the  master,  upon  deciding  thus  to 
change  the  report,  should  have  given  the  parties  opportunity  to  appear  and  argue 
the  matter  as  on  a  rehearing.  This  would  require  reasonable  notice  as  prescribed 
in  rule  75  in  regard  to  proceedings  before  the  master.  For  failure  in  this  respect, 
t)ie  second  report  was  held  to  be  informal  and  to  be  lacking  in  the  advisory  weight 
to  which  the  normal  report  is  entitled.  Instead  of  recommitting  the  cause  to  the 
roaster  for  reargument,  however,  the  court  ordered  the  master  merely  to  report 
the  proof,  resenting  to  itself  the  right  to  try  the  cause  de  novo,  the  use  of  the 
two  reports  being  restricted  to  purposes  of  argument. 

Compensation  of  Master. 

§  1467.  In  General. 

The  amount  of  the  compensation  to  be  allowed  to  the  master  for  his 
services  in  any  particular  case  is  determined  bj  the  court  in  its 
discretion,  having  regard  to  all  the  circumstances.*'®  It  is  not  a 
proper  subject  for  agreement  between  the  parties  to  the  litigation; 
and  an  arrangement  between  counsel,  made  in  advance  of  the  appoint- 
ment of  the  master,  in  regard  to  the  amount  of  compensation  to  be 
paid  will  be  disregarded  bv  the  court.  The  master  is  an  officer  of  the 
court.  He  is  appointed  by  and  should  be  selected  by  the  court,  and 
not  by  the  parties.  The  services  rendered  by  him  are  rendered  for  the 
court,  and  the  master  must  determine  for  himself  how  his  duties  shall 
be  performed.  Occupying  a  quasi-judicial  position,  he  is  not  the 
servant  of  either  party  to  the  suit,  and  he  owes  it  to  the  court  to  carry 

i>»  lenity  Rule  8& 
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out  its  orders  strictly  and  impartially,  regardless  of  the  influence  or 
interest  of  either  of  the  litigants.  It  is  therefore  not  to  be  tolerated 
that  the  parties  should  determine  the  terms  of  the  employment  before 
the  service  has  been  rendered.  But  of  course  after  the  master's  duties 
have  been  performed  it  is  competent  for  the  master  and  the  respec- 
tive parties  to  agree  as  to  the  amount  of  compensation  to  be  paid.^*^ 
The  compensation  of  the  master  must  be  paid  by  those  parties  to 
the  suit  upon  whom  the  courts  in  its  discretion^  sees  fit  to  impose  the 
burden.  ^*^ 

§  1468.  Conuderations  Affecting  Amoimt  of  Compensation^ 

The  amount  to  be  paid  the  master  should  be  determined  with  a 
view  not  only  to  the  nature  and  extent  of  the  services  performed  but 
with  regard  to  the  responsibility  assumed  and  the  magnitude  of  the 
interests  involved.  If  a  master  is  charged  with  the  performance  of 
duties  of  a  ministerial  or  clerical  nature,  the  compensation  should 
be  determined  with  reference  to  the  value  of  services  of  this  char- 
acter. Where  his  functions  are  judicial,  his  services  may  be  paid  for 
according  to  the  standard  of  judicial  salaries.^*^  The  principles  gov- 
erning the  discretion  of  the  court  in  making  allowances  for  the  serv- 
ices of  a  master  are  substantially  the  same  as  those  that  control  in 
regard  to  the  allowance  of  compensation  for  similar  services  done  by  a 
receiver.***  If  a  master  is  appointed  to  effect  a  sale  of  extensive  prop- 
erties, and  the  services  rendered  are  of  a  delicate  and  responsible 
nature,  this  circumstance  may  rightly  be  considered  as  bearing  upon 
the  amount  of  compensation  to  be  allowed ;  but  a  master  appointed 
in  a  case  where  the  responsibility  incident  to  the  sale  is  shared  by 
others,  and  where  no  matter  of  importance  is  attended  to  by  him,  will 
not  be  paid  on  so  liberal  a  scale  as  if  all  the  responsibility  had  rested 
on  him."* 

A  master  who  becomes  responsible  for  the  safe  keeping  of  money 
passing  through  his  hands  may  sometimes  be  properly  allowed  com- 
missions on  the  same  scale  as  executors,  administrators,  and  trustees, 
or  according  to  the  rule  by  which  the  clerk  of  the  court  is  compensated 
upon  receiving  and  paying  out  money.  It  has  been  suggested  that  this 
rule  might  also  be  appropriate  where  stocks  and  bonds  pass  through 

140  Finance  Committee  p.  Warren  (C.       t^Hnre  Michigan  Cent.  R.  Co.  (C.  C. 
C.  A.;  1897)  27  C.  C.  A.  472.  82 Fed.  626.   A.;  1903)  69  C.  C.  A.  643,  124  Fed.  733. 

141  Equity  Rule  82.  See  also,  post,  §§  2772-2780. 
i^Mlddleton  p.  Telegraph  Co.  (1887)        1 44  Brown  v.  King   (C.  C.  A.;  1894) 

32  Fed.  624.  10  C.  C.  A.  641,  62  Fed.  529. 
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the  hands  of  a  master;  ^^^  but  this  practice^  if  followed,  would  often 
result  in  an  exorbitant  compensation.*  *• 

§  1469.  Oompenaation  of  Kaster  Aji^ointed  to  Take  Teatisidny. 

A  master  appointed  to  take  testimony  will  be  paid  on  the  same 
scale  as  an  examiner  appointed  for  the  same  purpose.  The  amount 
is  usually  determined  in  each  case  upon  a  per  diem  basis,  as  agrci'd 
upon  by  all  the  parties  or  fixed  by  the  court.  Where  the  court  fixes 
a  fee  to  be  paid  the  master  upon  each  adjournment,  such  fee  should 
be  paid  when  the  adjournment  is  had,  and  by  the  party  asking  for  the 
adjournment.**^  Upon  the  examination  of  witnesses  before  a  master, 
acting  as  examiner,  e^ch  party  pays  the  <eipense8  of  taking  his  x)Wn 
proof>  whether  upon  direct  or  tediredt  ^xamitetioiAt.  Tb^  adrersary 
pays  the  expenses  of  taking  the  cross  and  recroBS  examination  of  the 
same  witness.  The  charges  for  the  examination  can  be  apportioiied  to 
the  respective  parties  according  to  the  time  conOTnm^  by  them  respiec- 
tively.  The  fee  of  the  master  during  the  time  constnnrei  im  aTg^tttient 
before  the  court  is  properly  charged  equally  to  both  patties.**® 

§  1470.  Eeyiew  of  Disoretion  of  Hoiai  of  FiiM  bstaivoo. 

As  the  amount  of  compensation  to  be  allowed  tbe  master  is  deter- 
mined by  the  discretion  of  the  court,  it  follows  that  upon  appeal  tihe 
appellate  court  will  not  review  and  reverse  the  decree  of  the  lower 
court  in  fixing  the  amount  of  compensation,  unless  it  appears  tliat 
the  discretion  of  the  court  was  improvidently  exercised,  but  the 
appellate  court  will  reduce  the  amount  if  it  deems  the  compensation 
as  fixed  by  the  lower  court  to  be  excessive.^** 

i4Bltailway  Go.  'v.  fef^ath   (18Y2)    10  that  sesBion  kfe  to  be  paid  'for  by  that 

Blatchf.  214,  Fed.  Cas.  No.  4,610.  side.     If,  however,  the  session  is  taken 

14  6  Finance  Committee  >.  Warren  (C.  up  partly  with  taking  testimony  which 

C.  A.;  1897)  27  C.  C.  A.  47fe,  Bi  Fed.  526.  one  side  is  to  pay  for,  and  partly  with 

147  Brickill  t^.  Mayor  etc.  Of  City  of  taking  testimony  which  the  other  side  is 
New  York  (1893)  65  Fed.  565  (first  to  pay  for,  the  master's  fee  for  that 
case).  session  is  properly  charofeable,  in  equal 

148  Brickill  V.  Mayor  etc.  City  of  New  shares,  to  both,  irrespective  of  the  pro- 
York  (1893)  66  Fed,  565,  566  (second  portionate  amount  of  time  consumea  by 
case).  In  this  ckse  the  court  hiade  the  both.  Sessions  constnned  in  whole  or  in 
following  order  as  to  ^e,  i^pporttonment  part  by  argument  may  be  settled  -for  in 
of  the  master's  fees:  "When  a  session  the  same  way." 

is  taken  up  entirely  with  taking  testi-  149  Finance  Committee  v.  Warren  (C. 
mony,  the  ea^penses  of  takihg  ^Mch  one  0.  A.;  1897)  27  O.  C.  A.  472,  82  Fed. 
side  is  to  bear,  the  maerter's  lees  for  626. 
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Confirmaium  of  Report, 

I  1600.    What  Reports  Require  Confirmation. 
1501.    Mode  of  Gonilnnation. 
1602.    Reports  Confirmable  on  Petition  Onljr. 

Further  Directione  upon  Confirmation  of  Report. 

1503.    Reservation  of  Further  Directions. 

1604.  Hearing  on  Further  Directions. 

1605.  Practice  of  Federal  Courts  as  to  Hearing  on  Further  Directions. 

Weight  of  Master's  Findings. 

1606.  Consideration  Bearing  on  Weight  of  ^Master's  Findings. 

1607.  Presumption  in  Favor  of  Master's  Findings. 

1608.  Basis  of  Presumption  in  Favor  of  Report. 

1609.  Advisory  Character  of  Master's  Report. 

1610.  Weight  of  Findings  on  Disputed  Questions  of  Fact. 

1611.  When  Report  on  Disputed  Facts  May  Be  Set  Aside. 

1612.  Considerations  Affecting  Weight  of  Master's  Findings. 
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1518.  Same  Subject  Further  Considered. 

1619.  General  ConolusioiL 

The  Taking  of  Exceptions. 

§  1471.  Erron  in  Master's  Report. 

The  reference  being  a  judicial  proceeding,  it  follows  as  a  necessary 
consequence  that  the  parties  are  bound  by  the  reference  and  con- 
cluded by  t^e  master's  report,  unless  defects  in  the  report  or  errors  in 
the  proceedings  before  him  are  pointed  out  and  brought  before  the 
court  for  review.  The  procedure  bv  which  errors  made  by  the  master 
may  be  corrected  will  now  be  considered.  If  the  party  a^rieved  does 
not  proceed  in  the  right  way  and  according  to  the  established  practice 
of  the  court,  the  report  of  the  master  will  usually  be  confirmed  and 
made  the  basis  of  the  court's  decree  notwithstanding  any  errors  or 
mistakes  contained  in  it. 

Prejudicial  defects  in  the  proceedings  incident  to  a  reference  or 
in  the  report  itself  as  it  is  finally  filed  in  the  clerk's  oflBice  are  of  vari- 
ous kinds.    There  may  be  some  irregularity  in  the  taking  of  proof  or 
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in  the  ordering  of  the  hearing,  the  effect  of  which  is  to  deprive  one 
or  both  of  the  parties  of  the  privilege  of  duly  presenting  the  facts  in 
the  case;  or  the  master  may  make  a  mistake  in  his  findings  of 
fact,  or  may  proceed  upon  some  erroneous  principle  in  reaching  his 
conclusion.  It  is  obvious  that  in  all  these  cases  there  must  be  some 
appropriate  means  of  invoking  the  action  of  the  court  to  correct  the 
mistake. 

§  1472.  Secord  of  Frooeedings  upon  Reference. 

It  will  be  noted  that  the  proceedings  in  a  reference,  as  they  are 
brought  before  the  court,  comprise  a  sort  of  formal  record.  There  is 
the  original  order  of  reference  and  the  report  of  the  master  in  pursu- 
ance of  it.  The  report  is  based,  at  least  in  those  cases  where  an 
inquiry  into  facts  is  ordered,  on  evidence  already  procured  in  the 
cause  or  on  proof  taken  by  the  master  for  purposes  of  the  reference. 
If  new  proof  is  needed  before  the  master,  it  is  usually  reduced  to 
proper  form  and  filed  in  the  cause;  and  the  report,  when  properly 
made  up,  contains  appropriate  references  to  the  proof  on  which  the 
master's  findings  and  conclusions  are  based.  Somewhere  then  in 
every  record  there  is  found,  or  ought  to  be  found,  the  material  on 
which  the  report  is  based  and  by  which  the  correctness  of  its  findings 
and  conclusions  may  be  judged.  On  the  other  hand,  there  are  certain 
acts  occurring  before  the  master  that  do  not  get  into  the  record.  One 
of  the  parties  may  have  had  no  notice  of  the  time  or  place  of  the  pre 
ceedings,  or  the  master  may  have  rejected  pertinent  testimony  and 
refused  to  permit  it  to  be  filed.  Here  the  incorrectness  and  informal- 
ity of  the  proceedings  before  the  master  can  only  be  made  apparent 
by  matter  dehors  the  record.  As  would  naturally  be  supposed,  the 
method  of  procedure  is  somewhat  different  in  the  two  situations. 

§  1473.  Exceptions  and  Petition  to  Recommit  Distinguished. 

When  the  mistake  or 'error  in  the  report  can  be  pointed  out  in  the 
report  itself  or  in  any  document  contained  in  the  record,  the  party 
aggrieved  should  resort  to  the  use  of  exceptions.  If  the  irregularity 
or  error  is  one  that  can  be  made  apparent  only  by  reference  to  matter 
not  of  record,  exceptions  are  not  proper.  Here  the  party  should  file 
a  petition  or  make  a  motion  that  the  cause  be  recommitted  to  the  mas- 
ter with  directions,  or  that  the  court  itself  correct  the  error.  Such  a 
motion  or  petition  should  be  accompanied  by  an  affidavit  showing  the 
facts  necessary  to  support  the  petition  or  motion.  Most  mistakes  or 
errors  of  the  master  are  those  that  pertain  to  the  findings  of  the 


890  FEDERAL  BQUITY  PRACTICE.    [§§  1474^147^ 

master,  uid  as  these  are  pmperiy  Mrrected  by  means  of  exoeptioBS, 
we  first  consider  thiB  subject. 

§  1474.  Gorrecti^ii  al  Eiron  am  Faae  al  Eepait. 

However,  it  shotild  be  observed  at  tbe  outset  that  tbere  are  some 
errors  !n  a  report  that  the  court  will  correct  of  its  own  motion.  If  an 
error  is  of  a  clerical  nature  or  is  so  manifest  on  the  face  of  the  record 
that  the  court  can  see  that  it  is  obviously  due  to  mistake,  the  court  has 
a  discretion  to  correct  it ;  and  this  may  be  done  whether  a  proper  and 
formal  exoeptaon  has  foeem  taken  tliereto  or  not  This  power  will  only 
be  exercised  where  the  situation  clearly  calls  for  it;  and  the  oourt 
will  not  usually  intetfero  in  a  natter  that  Was  within  the  discietiou 
of  the  master.^ 

§  1476.  Natar^  asd  Ofioe  «f  EsMftioM  to  Xaster'i  Bepoit. 

It  is  frequently  said  that  exceptions  to  a  master's  report  are  in 
the  nature  of  a  special  demurrer.  This  statement  is  true  in  so  far 
as  it  is  taken  to  imply  that  tbe  exceptions  must  be  specific  and  that 
they  lie  only  upon  matter  contained  in  the  report  or  in  the  papers  and 
proof  on  which  the  report  is  based  and  which  are  referred  to  in  it. 
A  more  helpful  analogy  perhaps  is  that  which  would  liken  the  excep- 
tions to  an  assignment  of  errors  upon  appeal  or  writ  of  error  to  a 
higher  court  Exceptions  to  a  master's  report  are  proper  only  where 
the  master  has  departed  from  the  order  of  reference  or  has  come  to  a 
wrong  conclusion  on  the  matters  referred  to  him.  The  exceptions 
must  therefore  be  confined  to  the  report  itself  and  to  the  evidence  on 
which  it  is  based.  The  office  of  exceptions  is  to  show  that  the  master 
has  not  followed  the  order  of  reference^  or  has  not  made  proper  deduc- 
tions from  the  evidence.* 

§  1476.  Necessity  for  taMng  "fixeeptiom. 

As  exceptions  furnish  an  appropriate  procedure  for  re\aewiBg  the 
master's  report,  so  they  supply  the  only  means  whereby  defects  of 
the  kind  now  under  consideration  can  be  reached.  Findings  of  tJie 
master  on  questions  of  fact  are  always  binding  where  no  exceptions 
are  taken,  or  where  they  are  improperly  taken.*  Only  such  matters 
of  law  and  of  fact  as  are  brought  before  the  court  by  exceptions  will 

1  Sheffield  etc.  R.  Oo.  v.  Gordoa  (1894)  145  Fed.  667;  Sanders  v.  Village  of  River- 

151  U.  S.  291,  38  L.  ed.  168.  side  (C.  C.  A.;  1902)  118  Fed.  720,  723, 

«  Gibson,  Suits  in  Chan.  (2d  ed.)  615.  66  C.  G.  A.  240;  Hobfnaon  v.  Alabama 

3  Tordy^v,  Omaha  eto.  R.O0.  (1906)  etc.  Mfg.  Oo.  (Ifif98}  80  Pod.  218,  231. 
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be  reviewed^  «iid  the  burden  of  Bustaining  the  exceptions  is  on  the 
objecting  party.* 

Exertions  to  the  report  of  a  mastel*  being  maintainaUe  only  for 
error  provable  from  the  record,  it  follows  that  his  findings  of  fact 
are  not  open  for  consideration  where  the  evidence  on  which  sikA  find- 
ings are  based  is  not  before  the  court  Only  the  soundness  of  his  con- 
clusions of  law  is  to  be  considelred  in  such  case.^ 

§  1477.  Exceptionable  Error. 

The  failure  of  the  master  to  find  material  facts  that  are  proved 
before  him  may  be  taken  advantage  of  l|y  exception  duly  made  on  that 
ground  to  the  same  exteat  as  'imy  other  sort  of  error  made  by  hink® 
Errors  of  otniisl^ioti  lAd  ot^rsight  a'ne  otL  the  same  footing  as  errors  «of 
commission.  But,  of  6o\i!rSe,  the  letidence  must  be  brou^t  before 
the  court,  so  that  the  error  of  omission  can  be  pointed  out. 

If  a  finding  is  so  far  immaterial  that  the  decree  of  the  court  could 
not  be  affected  by  the  finding  one  way  or  the  oth^,  an  exception  to 
such  findings  vnll  be  overruled.  So  if  exceptions  are  filed  to  portions 
of  the  master's  report,  and  the  quitter  that  is  Bot  exce(>ted  4k>  will 
support  a  decree  regardless  of  the  matter  that  is  excepted  to,  the 
exceptions  will  be  overruled.* 

Mistakes  in  the  process  by  which  the  master  has  reached  the  result 
indicated  in  his  report  furnish  no  ground  of  exception,  where  the 
result  is  itself  substantially  correct.^  In  other  words,  errors  in  the 
report  that  have  no  bearing  on  the  result  actually  reached  afford  no 
proper  ground  for  exceptions.® 

§  1478.  Propriety  of  Court's  Decree  l^ot  Examinable  on  Kzo^tions. 

Exceptions  to  the  master's  report  do  not  afford  a  means  of  testing 
the  proiH-iety  and  soimdness  of  the  decree  settling  the  terms  of  the 
reference  and  determining  the  substantial  rights  of  the  parties  to  the 
litigation.  Therefore,  if  the  master  follows  the  instructions  of  the 
court,  a  party  aggrieved  by  the  report  ctomot,  on  exceptions,  take 

^Medsker   V.  Bonebrake    (1S83)    l08  er  Irepoii;.     An  exception  can  be  main- 

U.  8.  66,  27  L.  ed.  654 ;  Mason  v.  Crosby  ^hied  on  tbis  gttmnd.     McNtonafra  r. 

(1847)  3  Woodb.  &  M.  268,  Fed.  Cas.  No.  Home  L«nd  eta.  Oo.  <18e0)  M6  ¥^.  d02. 

9,236.  7  Central  Trust  Co.  v.  V^abasb  etc.  Co. 

6  Atlas  Nat.  Bank  v.  Abram  French  (1893)  57  Fed.  441,  450. 

Sons  Co.  (1905)  134  Fea.  746.  «  Mason  v.  Oosby  U847)   Fed.  Ca^. 

•  Bridges  v,  Sheldon  (1886)  7  9eA.  34.  Ko.  ^,286. 

Upon  the  failure  of  a  master  to  find  ^  (Gottfried  v.  Crescent  Birewing  Co. 

the  facts  with  sufficient  fullness,  a  time-  <  1 884)  22  Fed.  438. 
Ijr  application  should  be  made  for  a  full- 
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advantage  of  any  error  made  by  the  court  itself  in  the  previous  inter- 
locutory decree.  If  the  court  has  made  a  mistake,  some  other  means 
must  be  devised  to  remedy  it  than  by  excepting  to  the  master's  report. 
Exceptions  to  the  report  go  only  to  defects  and  errors  in  the  work  of 
the  mast^ ;  ^^  and  the  hearing  on  exceptions  is  limited  to  the  ques- 
tion of  the  essential  accuracy,  propriety,  and  soundness  of  the  report. 
It  cannot  be  allowed  to  operate  as  a  rehearing  of  the  principle  settled 
by  the  interlocutory  decree  under  which  the  reference  was  had,*^ 

Gibson,  Suits  in  Chancery  (2d  ed.)  |  615:  ''A  party  cannot,  by  means  of 
exceptions  to  a  report,  reopen  any  matter  adjudicated  prior  to  the  report.  The 
master,  in  making  his  report,  is  bound  by  the  decree  ordering  the  report,  and  by 
the  former  decrees,  H  any;  and  so  are  the  parties.  A  party  cannot,  therefore,  have 
the  benefit  of  a  rehearing,  or  of  a  bill  of  review,  or  of  an  appeal,  or  of  a  writ  of 
error,  or  of  an  original  bill,  by  filing  exceptions  to  a  report.  The  former  proceed- 
ings are  conclusive  as  to  the  matters  of  reference.  Exceptions  to  a  report  must  be 
confined  to  the  report  itself,  and  to  the  evidence  on  which  it  is  based.  If  the  mas- 
ter has  obeyed  the  order  of  reference,  and  his  report  is  sustained  by  the  facts  in 
the  record,  exceptions  are  of  no  avail." 


§  1479.  Time  for  Takings  Exceptions. 

Exceptions  may  be  taken  immediately  after  the  master's  report  has 
been  filed  but  not  before ;  ^*  and,  in  the  federal  courts,  the  parties 
have  one  month  from  the  time  of  the  filing  of  the  report  in  the  clerk's 
office,  within  which  to  file  exceptions.  This  month  does  not  begin  to 
run  until  there  is  a  report  on  file  to  which  exceptions  can  properly  be 
taken.*' 

Equity  Rule  83:  The  parties  shall  have  one  month  from  the  time  of  filing 
the  report  to  file  exceptions  thereto ;  and,  if  no  exceptions  are  within  that  period 
filed  by  either  party,  the  report  shall  stand  confirmed  on  the  next  rule-day  after 
the  month  is  expired.  If  exceptions  are  filed,  they  shall  stand  for  hearing  before 
the  court,  if  the  court  is  then  in  session ,-  or,  if  not,  then  at  the  next  sitting  of  the 
court  which  shall  be  held  thereafter,  by  adjournment  or  otherwise. 

Cfusquei  v.  Crescent  City  Brewing  Co,  (1892)  49  Fed.  493:  The  term  month 
in  rule  83,  limiting  the  time  for  the  filing  of  exceptions  to  a  master's  report,  refers 
to  a  calendar,  and  not  a  lunar,  month.  Therefore  if  a  report  is  filed  on  the  twen- 
ty-eighth of  May,  an  order  confirming  the  report  cannot  be  made  until  after  the 
twenty-eighth  of  June.  An  order  of  confirmation  made  punctually  on  the  latter 
day  is  premature,  and  will  be  set  aside  on  motion. 

10  City    of  New    Orleans  v.    Warner       "  2  Smith  Ch.  Pr.  370. 
(1901)  21  Sup.  a.  353,  180  U.  S.  199,  45       is  Bridges  t?.  Sheldon  (1880)  7  Fed.  17. 
L.  ed.  493. 

iiFelch  V,  Hooper   (1878)   Fed.  Gas. 
No.  4,718. 
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When  a  report  has  been  confirmed  as  of  coiii'se  under  rule  83,  by 
the  failure  of  the  parties  or  either  of  them  to  file  exceptions  during  the 
month  succeeding  the  filing  of  the  report,  the  right  to  except  is  effectu- 
ally cut  off;  and  no  exceptions  thereafter  filed  will  be  received,  unless 
the  court  for  good  reason  shown  expressly  permits.  A  party  who 
asserts  that  his  failure  to  take  exceptions,  within  the  time  provided 
by  the  rules,  was  due  to  the  fraudulent  devices  of  others  must  clearly 
make  out  that  fact.^* 

§  1480.  Extension  of  Time  to  File  Ezoeptions. 

An  application  for  an  extension  of  time  within  which  to  file  excep- 
tions to  the  report  of  a  master  will  be  favorably  considered  where  the 
report  is  intricate  or  complex,^' 

§  1481.  Withdrawal  and  Waiver  of  Ezoeptions. 

An  exception  to  a  master^s  report  may  be  withdrawn  by  the  party 
making  the  exception.  A  withdrawal  may  be  effected  by  a  formal 
entry  in  the  order  book  without  a  special  order  of  the  court  granting 
leave  to  withdraw.*® 

The  waiving  of  exceptions  to  the  master's  report,  or  of  the  right  to 
except  to  the  report,  operates  as  an  admission  of  the  correctness  of  its 
findings  in  point  of  fact.  It  does  not  admit  the  essential  correctness 
of  the  principle  upon  which  the  reference  is  based.  Hence,  it  does  not 
preclude  a  party  from  questioning  the  propriety  of  the  interlocutory 
decree  ordering  the  reference. 

Waterman  v.  Banks  (1892)  144  U.  S.  394,  12  8ap.  Ct.  646,  36  L.  ed.  479:  An 
hiterlocutory  decree  was  rendered  declaring  the  plaintiff  to  be  entitled  to  the  relief 
sought,  and  the  cause  was  referred  to  state  an  account  between  them.  The  master 
made  his  report  and  both  parties  waived  the  right  to  except  to  the  report.  This 
waiver  was  recited  in  the  final  decree.  It  was  insisted  that  this,  in  effect,  made 
the  final  decree  a  consent  decree  and  therefore  that  it  could  not  be  questioned  in 
the  appellate  court.  The  contention  was  overruled,  and  it  appearing  that  the 
court  erred  in  its  interlocutoiy  decree  settling  the  rights  of  the  parties,  the  cause 
was  reversed. 

§  1482.  Whether  Exceptions  lie  in  Absence  of  Prior  Objection. 

There  is  one  important  point  of  practice  connected  with  the  sub- 
ject of  exceptions  to  the  master's  report  on  which  the  federal  courts 

i^Gasquet  v.  Crescent  City  Brewing  i^Oasquet  v.  Crescent  City  Brewing 
Co.  (1892)  40  Fed.  494.  Co.  (1892)  49  Fed.  493, 

iBCoates  r.  Muse   (1821)   Fed.  Ca9^ 
No.  2,916. 
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are  not  agreed.  This  is  on  the  question  whether  exceptions  can  be 
maintained  upon  a  report  where  objections  covering  the  same  ground 
as  the  exceptions  were  not  previously  made  to  the  master  while  the 
report  was  yet  in  his  hands.  According  to  the  accepted  practice  of  the 
English  court  of  chancery,  the  regular  course  of  proceeding  was  this : 
After  the  master  had  drafted  his  report  and  before  he  had  signed  it, 
notice  was  served  on  the  respective  parties  informing  them  of  that 
fact.  The  purpose  of  this  was  to  give  the  parties  an  opportunity  to 
inspect  the  report,  to  suggest  any  changes  that  might  be  deemed 
advisable,  and  also  to  enable  them  to  make  any  formal  objections 
desired.  The  report  was  then  finally  settled,  signed^  and  filed.  Under 
this  procedure  a  very  reasonable  rule  was  adopted  and  enforced  to 
the  effect  that  no  objection  or  exception  to  the  master's  report  could 
afterwards  be  taken  or  made  available  in  the  court,  unless  objection 
had  been  made  on  that  ground  before  the  master.  This  rule  was  cal- 
culated to  expedite  the  cause  and  lessen  the  expense  of  the  proceed- 
ings. It  was  but  just  that  a  party  who  had  had  a  fair  chance  to 
inspect  the  report  and  object  to  any  portions  of  it  while  it  was  yet  in  a  , 
plastic  form  in  the  hands  of  the  master  should  be  afterwards  precluded 
from  taking  exception  to  it.  If  errors  are  pointed  out  before  the 
master,  he  can  correct  them,  and  it  is  quite  desirable  that  he  should  at 
least  have  an  opportunity  to  do  so.  Therefore,  the  rule  was  that  all 
exceptions,  or  at  least  such  as  were  directed  to  matters  of  fact  con- 
tained in  the  report,  had  to  be  taken  before  the  master,  or  they  could 
not  be  taken  at  all.^^ 

8tor^  V,  Livingston  (1839)  13  Pet.  368,  10  L.  ed.  203:  In  this  ease  the  supreme 
court  reeognixed  the  rule  of  practice  as  stated  above,  but  did  not  have  occasion  to. 
enforce  it,  because  the  exceptions  were  held  bad  for  another  reason.  It  was  said: 
"  Strictly,  in  chancery  practice,  though  it  is  different  in  some  of  our  states,  no 
exception  to  a  master's  report  can  be  made,  which  were  not  taken  before  the  mas- 
ter: the  object  being  to  save  time,  and  to  give  him  an  opportunity  to  correct  his 
errors  or  reconsider  his  opinion.  A  party  neglecting  to  brii^g  in  exceptions,  cannot 
afterwards  e^^cept  to  the  report;  unless  the  court,  on  motion,  see  reason  to  be  dis- 
satisfied with  the  report,  and  refer  it  to  the  master  to  review  his  report»  with  Ub^ 
erty  to  the  party  to  take  objection  to  it." 

§  1483^  Effect  of  Equity  Bnle  83. 

This  utterance  of  the  supreme  court  antedated  the  adoption  of  the 
equity  rules ;  and  a  careful  consideration  of  the  import  of  equity  rule 

17  '^Exceptions  cannot  be  taken  to  a  been  left  in  the  master's  office  to  the 
master's  report  unless   objections   have     draft  report."    2  Smith  Ch.  Pr.  372. 
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8S  will  Tereal  the  fact  that  the  English  rule  of  practice  there  referred 
to  has  been  abolished.  This  rule  declares  that  a  party  shall  have  one 
month  after  the  filii^  of  the  report  within  which  to  file  exeepticms. 
This  apparently  means  that  any  proper  exceptions  filed  within  that 
time  will  be  efficacious^  and  there  is  no  requirement  that  objections 
covering  the  same  ground  as  those  exceptions  shall  hare  been  previ* 
ously  made  before  the  mastar.  The  rale  is  capable  of  but  one^ inters 
pretation.  It  defines  the  conditions  under  whi<^  exceptions  may  be 
filed,  and  other  conditions  cannot  be  insisted  on. 

It  may  occur  that  a  report  is  not  ^^  ready/'  within  the  meaning 
of  this  rule,  until  the  parties  have  been  given  an  opportunity  to  put  in 
their  objections  before  the  master,  and  the  same  have  been  considered 
and  allowed  or  overruled  by  him.  But  this  flatly  contradicts  the  rule 
in  question,  which  allows  the  party  to  file  exceptions  after  the  report 
is  returned  to  the  clerk's  office;  and  besides  it  is  contrary  to  the 
whole  tenor  of  the  rule.  It  must  be,  as  was  once  said  by  Judge 
Gresham,  ^Hhe  report  is  ready,  within  the  meaning  of  the  rule  83, 
when  it  is  written*"  ^* 

An  additional  argument  in  favor  of  the  view  here  taken  is  found  in 
a  consideration  of  the  position  of  the  master  in  our  judicial  system. 
The  master's  office  is  not,  with  us,  a  constituent  part  of  the  organiza- 
tion of  our  court  of  equity  in  the  same  sense  in  which  it  was  for- 
merly a  part  of  the  chancery  establishment  in  England.  Here  the 
master  does  not  have  a  permanent  room  and  office  connected  with  the 
court.  The  master  is  merely  a  person  delegated  with  certain  ministe- 
rial or  judicial  functions,  and  his  office  is  wherever  he  holds  it.  This 
being  the  case,  there  seems  to  be  a  manifest  propriety  in  abandoning 
the  English  practice  which  required  exceptions  to  be  taken  before  the 
master  and  in  his  office. 

§  1484.  Divertity  of  Praotioe  in  Federal  Circuit  Courts. 

However,  notwithstanding  the  fact  that  equity  rule  83  is  imarabigu- 
ous  and  plainly  changes  the  practice  in  regard  to  the  time  and  condi- 
tions under  which  exceptions  may  be  filed  to  the  report,  we  find  a  num- 
ber of  the  federal  courts  adhering  to  the  old  practice.  In  these  courts 
it  is  held,  in  conformity  with  the  English  rule,  that  exceptions  to  the 
master's  report  must,  in  the  first  instance,  be  brought  before  the  mas- 
ter, and  that  they  are  unavailing  when  first  filed  in  court  after  the 
report  is  brought  into  the  clerk's  office,^^ 

It  Hatch  r.  Indianapolis  etc.  R.  Co.  i>  First  Circuit:  Union  Sugar  Re- 
(1882)  9  Fed.  859.  ibiery  v.  MatMesson  (1868)  3  Cliff.  140. 
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In  courts  of  other  circuits  it  has  been  held  that  exceptions  are 
good  when  first  brought  into  court  after  the  filing  of  the  master's 
report,  in  conformity  with  equity  rule  83,  and  that  there  is  no 
necessity  that  the  party  desiring  to  except  should  have  previously 
made  objections  or  taken  exceptions  to  the  draft  report  while  it  was 
yet  in  Uie  master's  hands.^^  This  rule  has  the  sanction  of  the 
supreme  court,**  and  it  is  undoubtedly  correct.  The  contrary  prac- 
tice is  apparently  due  to  a  misapprehension  of  the  position  of  the 
supreme  court.  This  court  did  indeed,  as  we  have  already  seen, 
recognize  the  old  practice  as  being  in  vogue  prior  to  the  adoption  of 
the  present  rules ;  and  since  the  rules  were  adopted  it  has  been  there 
held  that  an  exception  to  the  master's  report  is  not  good  when  taken 
for  the  first  time  in  the  supreme  court.**  What  this  court  insists  on 
is  that  the  exception  should  have  been  brought  to  the  attention  of  the 
court  below  in  some  proper  way.  "  Proper  practice  requires  that 
objections  to  a  master's  report  shall  be  taken  in  that  court  [meaning 
the  court  below]  that  any  errors  discovered  therein  may  be  rectified 
by  the  court  itself,  or  by  a  reference  to  the  master  for  a  correction  of 

Second  Circuit:     Troy  etc.  Factory  v,  that   the   exceptions   should   have  been 

Cominff    (1869)    6  Blatchf.  328;    Cellu-  filed  with  the  master,  but  the  party  was 

loid    Mfg.    Co.    V.    Cellonite    Mfg.    Co.  permitted  to  file  them  nunc  pro  tunc, 

(1889)  40  Fed.  476;  Gray  v.  New  York  If  a  cause  is  referred  by  consent  to  a 

Bldg.  etc.  Assoc.  (1903)  125  Fed.  512.  master  to  hear  the  evidence  and  report 

Fourth    Circuit:     Gay    Mfg.    Co.    v,  his   conclusions  both  of   fact  and   law, 

Camp   (C.  C.  A.;   1895)   68  Fed.  67,  15  the  reason  for  requiring  the  exceptions 

C.  C.  A.  226.                                     -  to  be  first  brought  before  the  master  is 

Fifth  Circuit:     Cowdrey  f;.   Railroad  Bomewhat  stronger  than  in  the  ordinary 

Co.  (1870)  1  Woods  331;  Gaines  v.  New  reference.  McNamara  v.  Home  Land  etc. 

Orleans    (1871)   1    Woods  104;    Central  Co.   (1900)   105  Fed.  202. 

Trust    Co.   V.    Richmond    etc.    R.    Co.  20  Fidelity   etc.    Co.    v.    Shenandoah 

(1895)   69  Fed.  761.  Iron    Co.     (1889)     42    Fed.    372,    374; 

Ninth  Circuit:     McNamara  v.  Home  Bridges  r.  Sheldon    (1880)    7  Fed.  17; 

I^nd    etc.    Co.     (1900)     105    Fed.    202,  Hatch  r.  Indianajx)! is  etc.  R,  Co.  (1882) 

reversed  (1901 )  49  C.  C.  A.  642,  HI  Fed.  9  Fed.  856.    In  Jennings  v.  Dolan  (1887) 

822:  Bliss  V.  Anaconda  Copper  Min.  Co.  29   Fed.   861,   the   master   submitted   a 

(1907)    156  Fed.  309.  draft  report  to  the  counsel  of  the  re- 

The  practice  contemitlated  by  these  spective  parties,  and  defendants'  coun- 
decisions  requires  that  notice  of  the  sel  deferred  hin  objections  and  made  no 
drafting  of  the  report  shall  be  given,  further  qucRtion  to  the  master.  After 
otherwise  the  parties  would  not  have  an  the  report  was  filed  he  put  in  exceptions, 
opportunity  to  put  in  any  exceptions  at  It  was  insisted  that  he  had  waived  all 
all,  which  would  be  intolerable.  In  ground  of  exception  to  the  report  by 
Fischer  V.  Hayes  (1883)  16  Fed.  469,  the  failing  to  brin;;  hi^  exceptions  before 
parties  had  been  given  notice  of  the  the  master.  I^ut  it  wa.s  hold  tiot  ro. 
drafting  of  the  report.  Verbal  objec-  This  case  was  afiirmed  by  the  supreme 
tions  to  certain  parts  of  the  report  were  court  on  appeal,  ( 1891 )  139  U.  S.  386,  35 
made  before  the  master,  but  no  formal  L.  ed.  217.  The  point  of  practice,  how- 
exceptions  were  filed  until  the  report  ever,  was  not  paA<«ed  upon, 
had  been  handed  in.  The  exceptions  21  Brockett  r.  Brockett  (1846)  3  How. 
then  filed  embodied  substantially  the  691,  11  L.  ed.  iHit. 
same  objections  that  had  been  orally  ««  MrMickon  r.  Perin  (1856)  18  How. 
made    before  the  master.    It  was  held  610,  15  L.  ed.  506, 
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his  report."  ^'  The  flupreme  court  has  never  held  that  an  exception 
is  bad  when  first  filed  in  court  after  the  bringing  in  of  the  report. 
Nor,  we  apprehend,  is  this  court  likely  so  to  hold.  The  necessity  for 
filing  exceptions  before  the  master  no  longer  exists. 

The  question  naturally  arises  whether  the  local  usage  and  practice 
of  a  circuit  court  or  circuit  court  of  appeals  are  competent  to  establish 
a  doctrine  contrary  to  the  equity  rules  and  contrary  to  the  practice 
sanctioned  by  the  supreme  court.  Evidently  not,  but  inasmuch  as  the 
circuit  courts  of  appeals  are  courts  of  final  resort  in  many  cases,  the 
discreet  practitioner  will  inform  himself  of  the  practice  in  his  own 
circuit  and  be  governed  accordingly. 

Exceptions  to  the  master's  conclusions  of  law  need  not^  in  any  case, 
be  taken  before  him  in  the  first  instance.^^ 

Sufficiency  of  Exceptions. 

§  1485.  Exceptions  Must  Be  Speeial. 

It  is  an  elementary  rule  of  equity  procedure  that  the  exceptions  to 
a  master's  report  must  point  out  specifically  the  error,  or  errors, 
relied  upon  by  the  party  excepting  to  the  report.^*  An  exception  to 
a  master's  report  upon  an  account,  based  on  the  groimd  of  the  dis- 
allowance of  a  proper  credit  or  the  allowance  of  an  improper  charge, 
must  point  out  the  particular  item  on  which  the  exception  is 
grounded.*® 

§  1486.  General  Ezeeptions  LunAcient. 

A  general  exception  to  the  master's  report  will  not  be  considered. 
The  report  is  presumed  to  be  correct,  and  the  party  who  disputes  that 

StTopliff  V.  Ibpliff  (1892)  145  U.  S.  t4  Qajr  Mfg.  Co.  9.  Camp  (C.  C.  A.; 
173»  36  L.  ed.  606.  See  Kinsman  v.  Park*  18d5)  15  C.  C.  A.  226»  68  Fed.  67;  Home 
hurst  (1865)  18  How.  289,  295,  16  L.  ed.  Land  ete.  Co.  v.  MoNamara  (C.  a  A.; 
385,  388.  1901)  49  C.  C.  A.  642,  111  Fed.  822. 

The  correct  point  of  view  is  also  in-  2B  Sandford  v,  Embry  (C.  C.  A.;  1907) 
dicated  in  Kimberly  r.  Arms  (1889)  129  81  C.  C.  A.  167,  151  Fed.  977,  988. 
U.  S.  524,  32  L.'  ed.  768,  where  it  "  Exceptions  to  a  report  of  a  maater 
is  said  that  the  findings  of  the  maater  must  state,  article  by  article,  those 
will  not  be  rejected  unless  exceptions  parts  of  the  report  which  are  intended 
are  taken  and  "  brought  to  its  atten-  to  be  excepted  to.  Exceptions  to  reports 
tion,^  meaning  to  the  attention  of  the  of  masters  in  chancery  are  in  the  nature 
court  below.  In  Sheffield  etc.  R.  Co.  v.  of  a  special  demurrer;  and  the  party 
Gordon  (1894)  161  U.  S.  290,  38  L.  ed.  objectiii^  must  point  out  the  arror, 
165,  there  is  a  casual  observation  to  the  otherwise  the  part  not  excepted  to  will 
efiTect  that  the  master  should  have  an  be  taken  as  admitted."  Story  v.  Living- 
opportunity  to  correct  his  errors,  but  no  ston  (1839)  13  Pet.  359,  366,  10  L.  ed. 
ruling  was  made  or  called  for  on  the  200,  203. 

point  as  to  whether  it  is  necessary  for       >•  Story  v,  Livingston  (1839)  13  Fet, 
the  exceptions  to  be  brought  in  Mfore  369,  10  L*  ed.  205. 
\kim, 

Bq.  Prac,  Vol.  U.— 67, 
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correctness  must  clearly  and  specifically  designate  the  errors  of  which 
he  complains.  He  should  clearly  indicate  what  the  report  ought  to 
have  been  on  the  point  to  which  the  exception  is  directed.*^  An 
exception  is  insufficient  that  merely  expresses  dissatisfaction  with  the 
report  in  the  form  of  general  objections  to  the  conclusions  of  the 
master  upon  the  evidence  or  to  the  results  arrived  at  by  him,  and  that 
is  in  substance  and  effect  nothing  more  than  an  appeal  from  the 
determination  of  the  master  to  the  court  to  revise  and  reverse  his 
decision.**  "  Cases  are  referred  to  a  master,  not  on  account  of  his 
presumed  superior  wisdom,  but  to  economize  the  time  and  labor  of 
the  court,  and  as  exceptions  are  usually  filed  to  his  report,  if  they  are 
so  general  as  to  require  a  rehearing  of  the  entire  case,  there  is  really 
nothing  saved  by  a  reference."  •• 

1.  Btory  17.  Livingston  (1839)  13  Pet  359,  366,  10  L.  ed.  200,  203:  The  excep- 
tions to  the  report  of  a  master  were  held  to  be  too  general,  indicating  nothing  but 
dissatisfaction  with  the  entire  report;  and  furnishing  no  specific  grounds,  as  they 
should  have  done,  wherein  the  defendant  had  suffered  any  wrong,  or  as  to  which 
of  his  rights  had  been  disregarded.  The  court  observed  that  exceptions  to  a  report 
of  a  master  must  state,  article  by  article,  those  parts  of  the  report  that  are  intended 
to  be  excepted  to. 

2.  Simpson  v.  Baker  (1862)  2  Black,  581,  17  L.  ed.  263:  Upon  a  reference  for 
an  accounting,  in  respect  to  service  rendered,  the  master  reported  a  lump  sum  as 
due,  but  stated  no  account.  An  exception  was  put  in  on  the  general  ground  that 
the  amount  reported  was  far  in  excess  of  the  work  perfonned.  The  exception  was 
held  to  be  unavailing.  The  fact  that  it  was  too  general  was  not  excused  by  the 
fact  that  the  master's  finding  was  also  general.  The  proper  proceeding  was  to 
have  the  case  referred  back  with  instructions  to  state  an  account,  and  upon  the 
coming  in  of  that  report,  special  exceptions  to  the  items  of  the  account  could  be 
made. 

3.  Sheffield  etc,  R.  Co,  v,  Gordon  (1894)  151  U.  8.  285,  290,  38  L.  ed.  164,  165, 
per  Mr.  Justice  Brown:  "Proper  practice  in  equity  requires  that  exceptions  to 
the  report  of  a  master  should  point  out  specifically  the  errors  upon  which  the 
party  relies,  not  only  that  the  opposite  party  may  be  apprised  of  what  he  has  to 
meet,  but  that  the  master  may  know  in  what  particular  his  report  is  objection- 
able, and  may  have  an  opportunity  of  correcting  his  errors  or  reconsidering  his 
opinions.  The  court,  too,  ought  not  to  be  obliged  to  rehear  the  whole  case  upon 
the  evidence,  as  the  main  object  of  a  reference  to  a  master  is  to  lighten  its  labors 
in  this  particiilar." 

4.  Oolumhua  etc,  R.  Co.'a  Appeals  (C.  C.  A,;  1901)  109  Fed,  177,  219:  A  mas< 
ter  reported  that  a  certain  series  of  railroad  bonds  were  r^rularly  issued  and 
were  held  by  bona  fide  purchasers,  also  that  there  had  been  no  diversion  of  prior 

>7  Jones  t7.  Lomar  (1889)  39  Fed.  585;  t>  Greene  v.  Bishop    (1858)    1   aiff. 

Farrar  t?.  Bemheim  (1896)  74  Fed.  435,  186,  Fed.  Cas.  No.  5,763. 

20  C.  G.  A.  496 ;  Stanton  t7.  Alabama  etc.  >•  Shield    etc.    R.    Co.    v,    Gordon 

R.  Co.   (1875)   2  Woods  6Q6;  Dexter  t?.  (1894)  151  U,  S.  985,  291.  38  L.  ed.  104. 

Arnold  (1834)  Fed,  Cas.  Jfo.  8,858,  166.                       "      ^^       ^-     ••  •    • 
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lien  bonds.  An  exception  to  the  finding  on  the  latter  point  was  held  to  be  uncer- 
tain and  insufficient  where  it  failed  to  point  out  the  particular  bonds  which  the 
•party  excepting  insisted  had  been  diverted.  The  court  observed  that,  if  the  excep- 
tion was  good  for  any  purpose,  it  would  require  the  court  to  hear  the  whole  case 
upon  all  the  facts  affecting  each  bond  and  its  present  holder. 

6.  Fordyce  v,  Omaha  etc,  £.  Co,  (1906)  145  Fed.  544:  In  a  railroad  foreclosure 
numerous  creditors  filed  intervening  petitions  to  have  their  claims  declared  pref- 
erential. A  reference  was  thereupon  ordered  to  a  special  master  to  ascertain 
the  petitioners  on  matters  both  of  fact  and  of  law.  The  exceptions  taken  to  this 
report  did  not  specifically  charge  that  the  master  had  improperly  reported  the 
facts,  but  allied  generally  that  the  master  erred  in  finding  that  there  was  no 
net  income,  or  that  there  was  no  diversion,  or  that  the  claim  was  mot  preferen- 
tial, and  the  like,  without  claiming  that  such  finding  was  unsupported  by  the  evi- 
dence and  without  pointing  out  the  proof  by  which  the  contrary  would  appear. 
It  was  held  that  the  exceptions  were  insufficient  and  that  the  court  was  justified 
in  accepting  the  master's  findings  as  correct.  Nevertheless  for  its  own  satisfac- 
tion the  court  looked  into  the  proof  of  some  of  the  exceptions. 

§  1487.  When  ExceptionB  Sufficient. 

Though,  as  just  stated,  an  exception  to  the  master's  report  must  be 
specific  and  not  general,  it  is  enough  if  the  issue,  or  point,  intended 
to  be  raised  by  the  special  exception  is  presented  with  reasonable 
certainty  and  precision.  An.  exception  is  good  if  it  distinctly  points 
out  the  finding  and  conclusion  which  the  party  excepting  seeks  to 
reverse.*® 

1.  Foster  v.  Goddard  (1861)  1  Black,  509,  17  L.  ed.  229:  On  the  hearing  of 
exceptions  to  a  master's  report  it  was  insisted  that  the  exceptions  were  not  sui&- 
ciently  full  and  spedflc  to  justify  the  court  in  considering  them.  Such  an  excep- 
tion, it  was  argued,  must  be  as  definite  and  precise  as  a  special  demurrer.  But 
the  supreme  court  said :  "  Such  is  not  the  rule  of  this  court.  All  that  is  neces- 
sary is,  that  the  exception  should  distinctly  point  out  the  finding  and  conclusion 
of  the  master  which  it  seeks  to  reverse.  Having  done  so,  it  brings  up  for  exam- 
ination all  questions  of  fact  and  of  law  arising  upon  the  report  of  the  master 
relative  to  that  subject." 

2.  Fidelity  Ins,  etc.  Co,  v.  Shenandoah  Iron  Co.  (18S9)  42  Fed.  372:  The  mas- 
ter found  that,  under  a  particular  statute,  certain  claims  were  entitled  to  priority 
of  payment.  On  an  exception  to  this  finding  it  was  held  that  the  party  excepting 
was  entitled  to  argue  that  the  statute  giving  the  priority  was  imconstitutional, 
though  the  exception  itself  did  not  set  forth  that  ground  for  a  reversal  of  the 
finding. 

§  1488.  Exception  Most  Bef er  to  Proof. 

In  addition  to  setting  forth  the  actual  pointy  or  points,  involved,  an 
exception  to  a  master's  report  should  also  specify  and  refer  to  the  pais 

?o  Central  Trust  Co,  r,  Wi^bash  etc   R,  Co,  (1893)  67  Fed.  445, 
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ticular  portions  of  the  evidence  that  are  relied  on  to  support  the 
exception.  Even  a  specific  exception  is  in  bad  form  unless  it  is 
accompanied  by  references  to  the  parts  of  the  record  containing  evi* 
dence  to  refute  the  finding  of  the  master  and  to  sustain  the  exception. 
Depositions  should  be  referred  to  by  pages  or  by  the  number  of  the 
question  and  answer.  The  party  excepting  is  required  not  only 
explicitly  to  point  out  the  error  of  which  he  complains  but  to  put  his 
finger  on  the  proof  in  support  of  his  contention.^^  Exceptions  to  the 
report  unsupported  by  reference  to  the  evidence  will  be  overruled. 
The  court  must  not  be  left  "  to  grope  through  voluminous  records  of 
testimony  "  to  find  as  best  it  may  where  the  evidence  relied  on  may 
be  f  ound.'^ 

Harding  v.  Handy  (1826)  11  Wlieat.  103,  127,  6  L.  ed.  420,  436:  Speaking 
in  regard  to  a  reference  for  purposes  of  account.  Chief  Justice  Marshall  said: 
''The  exceptions  are  to  be  regarded  so  far  only  as  they  are  supported  by  the 
special  statements  of  the  master,  or  by  eridenoe,  which  ought  to  be  brought 
before  the  court  by  a  reference  to  the  particular  testimony  on  which  the  exceptor 
relies.  Were  it  otherwise,  were  the  court  to  look  into  the  immense  mass  of  testi- 
mony laid  before  the  commissioner,  the  reference  to  him  would  be  of  little  avail. 
Such  testimony,  indeed,  need  not  be  reported  further  than  It  is  relied  on  to  sup- 
port, explain,  or  oppose  a  particular  exception." 

This  case  waa  decided  before  the  adoption  of  equity  rule  76  which  dispenses 
with  unnecessary  recitals  in  the  report.  But  there  is  nothing  in  that  rule,  or 
in  any  other  rule,  that  abrogates  the  principle  here  laid  down  that  exceptions 
must  embody  such  references  to  the  testimony  as  will  enable  the  court  to  judge 
of  the  validity  of  the  exception. 

§  1489.  Amending  Insufficient  Exceptions. 

Leave  to  amend  exceptions  in  order  to  make  them  specific  or  in 
order  to  add  particular  references  to  the  evidence  will  be  granted  by 
the  court,  when  it  can  be  done  without  undue  prejudice  to  the  other 
party  and  where  the  incidental  extension  of  time  will  not  interfere 
seriously  with  the  progress  of  the  cause.^^ 

Incidents  of  Hearing  on  Exceptions, 

8  1490.  Hearing  on  Ezeeptiona — ^New  Proof. 

At  the  hearing  on  exceptions  to  the  master^s  report,  the  court  will 
confine  itself  to  a  consideration  of  the  proof  that  was  oonaidered  by 

SI  Cutting  V,  Florida  Ry.  ft  NaT.  Co.  1896)   75  Fed.  196,  20  O.  C.  A.  4M,  21 
(1890)  43  Fed,  743 j  Taylor  Mfg.  Co.  r.  C.  C.  A.  264;  JaflTrey  r.  Brown  (ISM) 
Hatcher  Mfg.  Co.   (1889)   3  L.R.A.  687,  29  Fed.  470. 
39  Fed.  440.  ss  Jones  v,  Lamar  (1889)  39  Fed.  585. 

»Farrar   v.    Benilieiin    (C.   C.   A,; 
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the  maater  or  suoh  as  should  properly  have  been  considered  by  him. 
"Sqw  depositions  coming  into  court  after  the  hearing  before  the 
master  will  not^  generally  speakings  be  examined  by  the  court  in  pass- 
ing upon  the  exceptions.®^  But  of  course  if  the  master  erroneously 
refuses  to  consider  testimony^  which  is  afterwards  properly  brought 
before  the  court,  such  proof  would  be  considered  by  the  court  at  the 
hearing  on  the  exceptions.  In  a  case  out  of  the  ordinary,  the  court 
may  recommit  the  cause  to  the  master  in  order  that  the  additional 
testimony  may  be  considered  by  him;  or,  rarely,  the  court  will,  in 
its  own  discretion,  take  upon  itself  to  consider  the  additional  proof.'^ 

§  1491.  Disposition  of  Exceptions. 

In  references  for  purposes  of  account  the  court  below  should  ordi- 
narily pass  on  each  exception  separately  in  order  that  the  appellate 
court  may  be  informed  as  to  exactly  which  particular  items  of 
account  are  allowed  or  disallowed.  But  in  a  case  where  all  the  evi- 
dence and  accounts,  as  well  as  the  exceptions,  are  in  the  record,  com- 
pliance with  this  rule  is  not  absolutely  necessary.^^ 

The  action  of  the  circuit  court  in  disposing  of  the  several  exceptions 
to  a  report  should  be  noted  in  the  minutes.  But  if  the  final  decree 
makes  it  plain  that  all  the  exceptions  were  necessarily  either  allowed 
or  overruled,  the  failure  of  the  minutes  to  recite  the  particular  dis- 
position of  the  several  exceptions  is  unimportant.*'' 

§  1492.  Reconsideration  of  Interlocutory  Decree  Settling  Bights. 

If  a  court  appears  to  have  made  an  error  in  its  interlocutory  decree 
referring  a  cause  to  the  master,  and  the  cause  afterwards  comes  on 
to  be  finally  heard  on  exceptions  to  the  master's  report,  it  is  per- 
missible for  the  court  at  the  same  time  to  reconsider  the  propriety 
of  its  own  interlocutory  order.*®  But  this  results  from  the  fact  that 
all  questions  are  open  on  a  final  hearing ;  and  such  reconsideration  of 
the  interlocutory  order  is  not  based  on  the  exceptions.  It  is  strictly 
a  matter  aside  from  the  proper  scope  of  the  exceptions.  At  the  final 
hearing,  on  argument  of  the  exceptions,  the  court  may  even  repudiate 
the  principle  on  which  the  previous  interlocutory  order  of  reference 
was  based  and  dismiss  the  bill,  if  it  sees  fit  to  do  so.*® 

s  4  Third  Nat.  Bank  v.  National  Bank  <  7  Oliver  v,  Piatt  (1S45)  3  How.  33$, 

of  Chester  Valley  (C.  C.  A.;  1898)   86  11  L.  ed.  622. 

Fed.  862,  80  C.  C.  A.  436.  S8  Pulliam  r.  PuUiam  (1881)  10  Fed. 

SB  United  States  Trust  Co.  v,  Mercan-  63. 

tile  Trust  Co.  (C.  C.  A.;  1896)  88  Fed.  «»  Foumiqiiet  v.  Perliins    (1853)    16 

140,  31  0.  C.  A.  427.  How.  82,  14  L.  ed.  854. 

s«  Kelsey  r.  Hobby  (1842)  16  Pet.  269, 
277,  10  L.  ed.  961. 
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Even  after  a  cause  has  been  determined  by  a  final  and  appealable 
decree,  the  court  niay,  on  the  coming  in  of  the  report  of  a  master  to 
whom  a  reference  is  ordered  for  the  taking  of  an  account,  correct  any 
error  in  its  original  decree  or  even  reverse  that  decree.  Still,  at  such 
stage,  a  court  will  not  take  this  step  unless  the  party  who  insists  upon 
it  can  show  a  clear  mistake  of  law  or  point  out  a  decisive  mistake  of 
fact*^ 

Review  for  Error  Not  Apparent. 

§  1483.  Motion  to  Vary,  Set  Aside,  or  Secommit  Seport. 

As  exceptions  are  not  designed  to  reach  any  other  errors  than  tho»c 
that  inhere  in  the  report  and  that  are  apparent  from  the  face  of  tiu; 
report  or  from  an  examination  of  the  accompanying  proofs,  it  follows 
that  for  any  latent  irregularity,  defect,  or  mistake,  such  as  only 
becomes  obvious  from  an  examination  of  facts  outside  of  the  record, 
the  party  aggrieved  must  resort  to  a  motion  to  varj',  set  aside,  or 
recommit  the  report,  or  to  a  petition  for  a  review  of  the  master's 
action.  If,  for  instance,  a  master  takes  an  account  without  notice ;  or 
refuses  to  examine  a  material  and  competent  witness;  or  rules  out 
proper  evidence  and  excludes  it  from  the  record ;  **  or  improperly 
refuses  to  open  an  account ;  or  commits  any  other  error  in  the  course 
of  the  reference  that  cannot  be  remedied  by  exceptions,  any  party 
injured  thereby  may  bring  the  matter  before  the  court  upon  motion, 
supported  by  a  sufficient  affidavit,  and  the  error  will  either  be  cor- 
rected or  the  report  recommitted,  as  the  exigency  of  the  situation  may 
require.  If  a  party  desires  to  introduce  new  evidence,  he  must  file 
a  special  affidavit  showing  the  exact  tenor  of  the  evidence  and  its 
materiality,  and  explaining  why  he  failed  to  introduce  it  before  the 
master.** 

§  1494.  Allowance  of  Order  to  Becommit. 

A  report  may,  in  the  discretion  of  the  court,  be  recommitted  to  the 
master  in  order  to  allow  further  evidence  to  be  taken  and  further 

40  Coupe  V.  Weatherhead    (1888)    37  said,  must  be  supported  by  an  affidavit. 
Fed.  16.  Story  v.  Livingston   (1839)   13  Pet.  307, 

41  Marks  v.  Fox   (1883)   18  Fed.  713;  10  L.  ed.  204.    Certainly,  if  such  a  defect 
/n  re  Gottardi  (1902)  114  Fed.  328,  344.  is  to  be  considered  as  being  a  proiM>r 

4 s  Gibson,   Suits   in  Chan.    (2d  ed. )  case  for  an  exception,  the  affidavit  is 

618.  necessary.      The   better    practice    is    to 

A  suggestion  is  sometimes  found   in  resort    to    exceptions    only    where    the 

federal  decisions  to  the  effect  that  an  defect  is  proved  by  facts  already  in  the 

exception  to  a  master's  report  can  be  record;    in   other   cases   the   party   ag- 

maintained   on   facts  not  apparent  on  grieved   should   proceed  by  motion   or 

the  record.     Such  an  exception,  it  is  petition. 
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report  to  be  made  on  any  pointy  the  importance  of  which  appears  to 
have  been  overlooked  both  by  the  parties  and  by  the  master  at  the 
original  reference.  This  will  be  done  where  the  court  desires  further 
information,  and  it  appears  that  the  evidence  can  be  made  more 
explicit.*'  A  case  will  be  re-referred  where  the  master  has  proceeded 
upon  an  erroneous  principle,  and  thereby  reached  an  incorrect  result 
which  cannot  be  cured  without  additional  proof.** 

A  reference  will  not  usually  be  recommitted  to  enable  a  party  to 
introduce  evidence  that  he  might  have  introduced,  in  the  exercise  of 
ordinary  diligence,  upon  the  original  reference.*^  But  if  there  has 
been  a  manifest  blunder  and  the  situation  appears  to  be  one  where 
great  injustice  might  be  done,  the  court,  in  its  discretion,  may  allow 
another  reference. 

Omeral  Fire  Emiinguisker  Co.  v.  Lamar  (G.  G.  A.;  1905)  72  G.  G.  A.  501,  141 
Fed.  353:  In  a  suit  to  enforce  mechanics'  liens  on  a  mill  plant,  a  party  inter- 
vened by  petition  and  undertook  to  establish  its  title,  imder  a  conditional  sale, 
to  certain  machinery  in  the  plant.  A  reference  was  ordered  that,  among  other 
things,  proof  might  be  taken  as  to  the  character  of  the  apparatus  and  its  detach- 
ability,  and  as  to  the  nature  of  the  contract  under  which  it  was  claimed.  An 
order  for  a  re-reference  was  afterwards  granted  for  the  same  purpose;  but  by 
some  misunderstanding  of  counsel  the  necessary  proof  on  these  points  was 
not  put  in.  The  cause  c<xning  on  finally  to  be  heard  upon  the  report  of  the 
master,  the  court  granted  an  order  nisi,  confirming  the  report  unless  within  ten 
days  the  petitioner  should  apply  f6r  another  reference.  "It  is  a  high  pre- 
rogative of  the  court  of  equity  to  do  equity  even  when  the  rights  of  complainants 
have  been  obscured  by  n^lect,  inadvertence,  or  mistake." 


§  1485.  Ho  Beoommittal  for  Katter  Waiyed  or  Omitted  by  Negligence. 

A  court  will  not,  at  the  instance  of  one  of  the  parties,  refer  a  cause 
back  to  the  master  to  enable  him  to  make  an  additional  finding  when 
it  appears  from  the  report  and  from  the  evidence  that  the  issue 
involved  in  the  proposed  finding  was  waived  at  the  reference  by  that 
party.*® 

A  case  will  not  be  referred  back  to  the  master  to  enable  one  of  the 
parties  to  obtain  an  order  to  compel  his  adversary  to  produce  books 
where  no  application  to  that  effect  was  made  by  the  party  at  the  origi- 
nal hearing  before  the  master.  That  the  books  in  question  would  fur- 
nish very  material  evidence  does  not  alter  the  case.*^ 

48  Missouri  etc.  R.  Go.  v.  Tex.  etc  R.       *•  Reading  Ins.  Co.  p.  Egelhoff  (1902) 

Co.  (1888)  33  Fed.  359.  115  Fed.  393. 

44Wooster    v.    Simonson    (1883)     16       <?  Fischer  r.   Hayes    (1883)    16   Fed. 

Fed.  680  (1884)  20  Fed.  316.  469. 

4 (Fischer  v.  Hayes   (1883)    16  Fed. 
460. 
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The  proceedings  in  a  creditor's  siut  will  not  be  opened^  nor  the 
cause  recommitted  to  the  master  in  order  to  give  outside  creditors  a 
chance  to  appear  and  file  objectioofi  or  prove  their  claims,  when  it 
appears  that  they  had  timely  notice  of  the  proceeding  before  the 
master  but  failed  to  avail  thenuelves  of  the  opportunity  to  appear/^ 

If  a  party  to  a  reference  fails  to  explain  a  damaging  admission 
made  by  himself,  at  the  time  when  it  is  put  in  evidence  against 
him,  he  cannot,  when  the  admission  has  been  made  the  basis  of  the 
master's  report  and  the  same  is  subsequently  confirmed,  obtain  an 
order  to  reopen  the  reference  in  order  to  show  that  the  admission  was 
inaoeurate.^® 

§  1486.  Lmocuoiu  Error. 

Inaccuracies  in  a  master's  report  do  not  justify  either  the  setting 
of  the  report  aside  or  a  recommittal,  unless  the  party  complaining 
appears  to  be  prejudiced.*^  The  failure  of  a  master's  report  to  state 
a  fact  that  is  admitted  is  not  a  ground  for  setting  aside  or  recommit- 
ting the  report^^  The  same  is  true  of  errors  that  can  be  easily  and 
readily  corrected  by  the  court  itself.*^* 

A  report  that  contains  a  finding  on  a  matter  not  referred  to  the 
master  may  be  referred  back  to  the  master  with  instructions  to  elimi- 
nate that  finding  from  the  report;  *'  but  such  an  error  as  this  affords 
a  ground  for  an  exception,  and  the  more  convenient  practice  in  mo^t 
cases  would  be  to  sustain  an  exception  to  this  feature  of  the  report  or 
merely  to  ignore  it  altogether,  A  master's  report  of  an  account  will 
not  be  reeommitted  merely  to  enable  him  to  eliminate  items  that 
should  not  have  been  allowed.^^  Such  corrections  will  be  made  on 
proper  exceptions  without  a  second  reference, 

§  1497.  Seooaaiittal  om  CkNirt's  Own  XotioA. 

Not  infrequently  a  court  will,  for  its  own  enlightenment,  recommit 
a  cause  to  the  master,  in  order  that  he  may  make  a  fuller,  more  par- 
ticular, or  more  satisfactory  report ;  or  that  he  may  make  a  report  on 
some  fact  or  aspect  of  the  case  not  covered  by  the  original  report. 

48  Sands  c.  E.  S.  Greeley  A  Co.  (1897)       b«  Witters  v.  Sowles   (1890)   43  Fed. 

83  Fed.  772.  405.    See  Parks  v.  Booth  (1880)  102  U. 

4»  Oimiotti  Unhairiag  Co.  «.  Bowsky  6.  06,  26  L.  ed.  54. 

(1902)  113  Fed.  699.  53  Taylor  t?.  RoberUon  (1886)  27  Fed. 

50M«Elroy  •.  Swope  (1891)  47  Fed.  587. 

380.  64  Taylor  v.  Robertaoa  (1886)  27  Fed. 

61  Jennings  v.  Dolan  (1887)  29  Fed.  537* 
861. 
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The  court  has  aB  full  discretion  and  authority  to  take  such  a  step  as 
it  has  to  order  a  reference  in  the  first  instance,  and  it  will  be  done 
whenever  it  appears  that  the  due  administration  of  justice  will  be 
thereby  furthered. '^'^  If  a  master's  report  is  confused  and  indefinite 
so  that  the  court  cannot  intelligently  pass  upon  the  matters  in  dispute, 
it  will  be  recommitted.*^^ 

§  1498.  Becommittal  of  Cause  to  Hew  Vaster. 

A  court  undoubtedly  has  power  to  set  aside  a  report  and  order  a 
second  reference  before  another  master.  But  this  would  only  be  done 
where  the  master  making  the  first  report  had  misbehaved  or  had 
clearly  shown  himself  to  be  incompetent.  The  report  of  a  master 
will  not  be  set  aside  and  a  new  reference  ordered  before  another  mas- 
ter where  the  master  before  whom  the  reference  has  been  tried  has 
acted  fairly  and  justly  to  both  the  parties.^^ 

§  1499.  Evidence  Available  on  Second  Xef erence. 

Upon  a  cause  being  recommitted  to  the  master  for  a  further  report, 
the  master  may  use  the  original  record  as  evidence  without  its  being 
formally  introduced  before  him.** 

Confirmation  of  Report. 

§  1500.  What  Beports  Bequire  Conllrmation. 

Before  any  step  can  be  taken  upon  report  of  a  master,  and  before 
it  can  be  made  the  basis  of  a  decree,  it  must  be  confirmed.  Strictly 
speaking,  only  those  reports  of  a  master  require  confirmation  upon 
which  it  is  intended  to  found  a  decree  or  decretal  order.  In  the  exer- 
cise of  his  various  duties  the  master  frequently  has  occasion  to  certify 
or  report  to  the  court  that  he  has  performed  interlocutory  acts  of  one 
kind  or  another.  These  certificates  or  reports  require  no  confirma- 
tion, because  they  do  not  supply  a  basis  for  a  decree  or  decretal  order. 
Of  this  nature  are  certificates  given  by  a  master  that  he  bas  approved 
of  a  conveyance,  or  settled  interrogatories  for  the  examination  of 
witnesses,  or  that  documents  have  been  produced  before  him  in 
obedience  to  his  order.**     The  occasions  for  certificates  or  reports  of 

66  Magic  Ruffle  Co.  v.  Elm  City  Co.  68  Reed  v.  Lawrence  (1886)  29  Fed. 
(1877)  Fed.  Cas.  No.  8,050.  916. 

se  KsauuLA  Loan  etc  Co.  v.  Electric  R.       69  2  Dan.  Ch.  Pr.  946. 
etc.  Co.  (1901)  108  Fed.  702. 

67  Thompson  v.  Smith  (1869)  2  Bond 
320,  Fed.  Cas.  No.  13,976. 
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this  sort  are  apparendj  much  less  frequent  in  our  practice  than  they 
were  under  the  more  complicated  procedure  of  the  English  chanceiy ; 
and  in  the  federal  courts  most  reports  require  confirmation. 

§  1601.  Mode  of  Conflrmation. 

Equity  rule  83  provides  that  if  no  exceptions  to  a  report  are  filed 
within  a  month  after  the  report  is  returned  into  the  clerk's  office,  it 
shall  stand  confirmed  on  the  next  rule-day.  If  exceptions  are  put  in, 
these  must,  of  course,  be  heard  and  disposed  of  before  an  order  of 
confirmation  is  entered.  A  motion  to  confirm  the  report  of  the  mas- 
ter is  a  proper  means  of  bringing  the  report,  together  with  the  excep* 
tions,  before  the  court.  Or  the  cause  may  be  formally  set  for  hearing 
on  the  exceptions.^^ 

The  matter  of  confirming  the  report  or  hearing  the  cause  on  excep* 
tions  should  be  set  for  a  regular  motion  day ;  and  the  proceedings  on 
such  a  motion  are  conducted  in  the  same  general  way  as  any  other 
interlocutory  hearing,  or  argument 

2  Smith,  Chancery  Practice  (2d  ed.)  376:  'The  exceptions  are  opened  seriatim 
by  the  senior  ooiinael  of  the  exceptant,  who  reads  so  much  of  the  decree,  of  the 
report  and  the  evidence,  and  of  the  exceptions,  as  he  deems  necessary.  The 
questions  are  then  argued  by  the  counsel  on  both  sides.  The  counsel  of  all  the 
parties  interested  in  the  report  are  allowed  to  be  heard  in  support  of  the  report, 
and  against  the  allowance  of  the  exceptions,  but  only  the  exceptant's  counsel 
can  be  heard  in  support  of  the  exceptions." 

On  the  hearing  of  exceptions,  or  motion  to  confirm,  it  is  not  compe- 
tent for  the  parties  to  read  any  other  evidence  than  that  used  before 
the  master  and  noted  in  his  report  as  having  been  used  before  him.^^ 
If  either  party  wishes  to  introduce  additional  evidence,  he  should 
make  application  to  recommit  the  report  with  leave  to  file  new  proof. 

§  1602.  Seports  Conflrmable  on  Petition  Only. 

Though  most  reports  may  be  confirmed,  as  stated  above,  on  mere 
motion,  there  are  some  reports  that,  according  to  English  practice, 
should  be  confirmed  on  petition  rather  than  on  motion.  The  nature 
of  these  reports  has  been  described  by  Mr.  Daniell  in  the  following 

<o  In  the   English   chancery,   reports  same  is  done  by  direct  motion  to  con- 
were   confirmed   on   motion,   by   orders  firm,  or  at  the  hearing  on  the  exoep- 
nm  and  absolute.    2  Dan.  Ch.  Pr.  047.  lions. 
In  the  practice  of  the  federal  courts  the  <i  2  Smith,  Ch.  Pr.  377. 
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passage.    Whether  the  distinction  here  drawn  is  of  much  value  in  the 
present  practice  of  the  federal  courts  is  doubtf uL 

2  DanieU,  Chanoery  Practice  946:  "Those  reports  which  are  founded  on 
decrees  or  decretal  orders  must  be  confirmed  by  order  made  upon  motion,  whilst 
those  reports  which  are  the  consequence  of  orders  made  upon  petition  must  be 
confirmed  by  petition.  Of  this  description  are  reports  as  to  the  propriety  of 
granting  leases  of  property  under  the  control  of  the  court,  or  as  to  the  approval 
of  contracts  for  the  purchase  of  property  with  funds  in  court.  Of  the  same  nature 
also  are  reports  of  the  allowance  of  maintenance  or  appointment  of  guardians  for 
infants,  where  the  application  for  the  maintenance  or  guardians  has  been  made  to 
the  court  in  the  form  of  a  summary  petition,  though  the  form  of  oonfirming  such 
report  would  be  different,  if  the  order  for  the  approval  of  the  maintenance,  etc 
should  be  made  upon  decree.  Reports  of  this  description  must,  as  has  been 
stated,  be«oonfiimed  by  petition,  which  generally  prays,  besides  the  oonfirmatios 
of  the  report^  such  consequential  directions  as  arise  out  of  it." 

Further  Directions  upon  Confirmation  of  Report. 

§  1603.  Betervation  of  Further  Directions. 

In  the  conduct  of  equity  causes  involving  references  to  a  master,  it 
is  highly  expedient  that  the  court  should  retain  full  control  over  all 
the  proceedings  in  the  suit  until  the  point  is  reached  when  the  whole 
may  be  determined  by  a  final  decree.  This  power  and  right  of  con- 
trol the  court  of  equity  ordinarily  has  by  implication;  but  in  order 
that  the  power  might  be  asserted  freely,  it  used  to  be  the  custom  of 
the  English  chancery,  when  passing  a  decree  or  making  a  decretal 
order  for  a  reference,  expressly  to  reserve  the  cause  for  hearing  on 
further  directions  at  the  coming  in  of  the  master's  report.  The  result 
of  making  such  a  reservation  is,  that  before  the  suit  can  be  wound 
up  in  all  its  parts,  it  should  be  set  down  to  be  heard  on  further  direc- 
tions. The  process  of  hearing  a  cause  on  the  consideration  of  further 
directions  can  be  repeated  again  and  again  as  often  as  further  direc- 
tions are  reserved  by  the  last  previous  decree  pronounced.** 

§  1604.  Hearing  on  Fnrther  Directions. 

A  cause  may  be  set  for  hearing  on  the  consideration  of  further 
directions  at  the  same  time  that  it  is  set  for  hearing  on  exceptions  to 
the  report,  or  at  the  same  time  that  it  is  heard  on  a  motion  to  confirm 
the  report;  but  this  is  not  proper  where  the  exceptions  are  of  such 
nature  that,  if  sustained,  the  cause  would  have  to  be  recommitted  to 
the  master  to  review  his  report** 

<>  2  Dan.  Ch.  Pr.  964.  •<  2  Smith,  Ch.  Pr.  396. 
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§  1505.  Practice  of  Federal  Courts  as  to  Hearing  on  Fnrther  Directions. 

In  the  decisions  of  the  federal  courts  we  do  not  find  much  dis- 
cussion on  this  subject  of  the  consideration  of  further  directions. 
The  reason  for  this  seems  to  be  found  in  the  fact  that  these  courts 
constantly  proceed  on  the  idea  that  causes  are  to  be  heard  from  time 
to  time,  upon  and  after  the  coming  in  of  the  report,  until  they  are 
completely  disposed  of,  regardless  of  any  formal  reservation  of 
further  directions.  In  our  practice  the  principle  is  fully  recognized 
that  when  a  cause  is  brought  before  the  court  to  be  finally  disposed 
of,  after  a  reference  has  been  had,  all  previous  interlocutory  proceed- 
ings in  the  cause  are  open  for  revision  and  may  be  changed  or  set 
aside,  if  the  court  sees  fit  to  do  so.®^  It  is  all  right  to  speak  of  any 
such  hearing  as  being  a  hearing  on  further  directions ;  but  inasmuch 
as  motions  and  proceedings  looking  to  the  obtaining  of  further  direc- 
tions are  usually  special,  the  term  further  directions  is  not  in  much 
vogue  in  our  practice. 

Weight  of  Master's  Findings, 

§  1606.  Considerations  Bearing  on  Weight  of  Xaster's  Findings. 

When  the  report  of  the  master  has  been  made  and  the  cause  oomes 
before  the  court  on  exceptions  duly  taken  to  his  findings,  it  becomes 
necessary  for  the  court  to  consider  the  propriety  of  the  master's  con- 
clusions and  to  sustain  or  overrule  the  exceptions  and  to  confirm  the 
report  or  otherwise  to  dispose  of  it  as  the  justice  of  the  situation  seems 
to  require.  An  important  question  that  always  arises  here  is  this, 
What  weight  ought  to  be  given  by  the  court  to  the  findings  of  the 
master?  To  what  extent. should  the  court  defer  to  the  master's  judg- 
ment, and  to  what  extent  ought  the  court  to  treat  the  case  as  open  for 
consideration  de  novo?  This  point  is  perhaps  simple  enough  in  itself, 
yet  words  have  been  multiplied  over  it  and  so  many  diverse  sug- 
gestions have  been  made  from  so  many  different  points  of  view  that 
the  results  are  not  free  from  confusion.  The  truth  seems  to  be  that 
the  weight  of  the  findings  and  conclusions  of  a  master  depends  so 
largely  on  the  particular  conditions  and  circumstances  of  each  case 
that  it  is  impossible  to  formulate  a  rule  equally  applicable  in  every 
instance. 

The  court  of  equity,  it  will  be  remembered,  including  all  its 
instrumentalities  and  agencies,  is  merely  a  piece  of  machinery  for  the 

«4Latta  V,  Kilbourn  (1893)  150  U.kins  (1853)  16  How.  82,  86,  14  L.  ed. 
S.  524,  37  L.  ed.  U69;  Fourniquet  v.  Per-  854,  855. 
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doing  of  justice.  This  machinery  can  be  operated,  it  is  true,  only  in 
conformity  with  the  rules  of  practice  of  the  court;  nevertheless  the 
sole  object  of  its  existence  is,  as  stated  above,  to  do  justice.  Con- 
sideration of  this  fundamental  purpose  gives  a  clue  to  the  large  dis- 
cretion exercised  by  the  court  in  all  matters  pertaining  to  its  inter- 
locutory practice,  and  especially  in  connection  with  the  particular 
subject  now  before  us.  The  courts  are  very  free  in  enunciating  rules 
about  the  weight  of  the  master's  findings.  From  the  language  some- 
times used,  it  would  appear  that  the  findings  of  the  master  have  a 
sort  of  judicial  sanctity.  Especially  is  this  idea  brought  out  in  those 
cases  where  the  master's  findings  have  been  approved  by  the  trial 
court  and  the  propriety  of  those  findings  is  questioned  on  appeal. 
But  after  all  is  said  about  it,  this  appears  to  be  true,  namely,  that 
the  courts  of  whatever  degree  are  always  inclined  to  sustain  findings 
when  they  appear  to  be  right,  and  *o  set  them  aside  when  they  appear 
to  be  wrong.  Language  imputing  great  weight  to  the  findings  of  the 
minster  is  often  used  by  a  court  to  silence  a  noisy  litigant  who  does  not 
appear  to  have  substantial  justice  on  his  side;  while,  on  the  other 
hand,  if  the  master's  findings  are  shown  to  be  wrong,  such  great 
weight  is  not  attributed  to  them.  There  is  no  case  where  a  court  of 
equity  has  refused  to  correct  a  serious  error  in  the  findings  of  the 
master  when  it  has  found  one,  provided  an  exception  has  been  proper- 
ly taken,  and  the  record  is  otherwise  in  a  condition  to  permit  of  it. 

§  1507.  Presumption  in  Favor  of  Kaster's  Findings. 

But  conceding  that  the  court  ordinarily  has  a  full  power  and  dis- 
cretion to  correct,  revise,  and  reverse  the  master's  findings,  it  never- 
theless remains  that  the  burden  of  showing  error  is  on  the  person 
excepting  to  the  master's  report.  The  master  is  an  accredited  agent 
and  officer  of  the  court ;  and  what  the  master  does  while  acting  within 
the  scope  of  his  official  duty  is,  to  legal  intendment,  done  by  the  court 
itself.  Hence  his  conclusions  on  matters  properly  referable  to  him 
will  be  acted  on  as  correct  until  error  is  shown.  The  burden  of  show- 
ing mistake  is  thus  effectually  cast  on  the  exceptant,®*  This  circum- 
stance in  and  of  itself  imparts  a  legal  weight  to  the  master's  findings 
and  creates  a  legal  presumption  in  favor  of  their  correctness.*®    This 

«8Medsker  v.  Bonebrake    (1882)    108  Camden  r.  Stuart  (1892)  144  U.  S.  104, 

U.  8.  66,  27  L.  ed.  054;   Tilghman  v.  12  Sup.  Ct.  585,  36  L.  ed.  363;  Farrar  v. 

Proctor  (1887)   125  U.  S.  149.  31  L.  ed.  Bernheim   (1896)  20  C.  C.  A.  496,  21  C. 

668;  Callaghan  v,  Myers  (1888)  128  U.  C.  A.  264,  75  Fed.  136;  Putnam  r.  Ins. 

8.  666,  32  L.  ed.  562.  Co.   (1880)    4  Fed.  753;   Clyde  v.  Rich- 

••Trust  Co.  V.  Cooper  (1896)  162  U.  mond  &  D.  R.  Co.  (1894)  59  Fed,  394. 
8.  529,  10  Sup.  Ct,  879,  40  L.  ed.  1062; 
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rule  pertains  more  specially  to  the  master's  findings  on  matters  of 
fact.    They  have  every  reasonable  presumption  in  their  favor.*^ 

§  1508.  Basis  of  Fresumption  in  Favor  of  Seport. 

This  legal  presumption,  which  results  of  necessity  from  the  mere 
fact  that  a  finding  of  a  master  will  not  be  reversed  unless  an  excep- 
tion is  taken  and  positive  error  pointed  out,  has  its  support  and  a 
ground  for  its  existence  in  logic  and  reason.  A  master  is  appointed 
to  perform  a  special  duty.  The  court  chooses  him  with  a  due  regard 
for  his  fitness  and  competence.  When  such  a  person  has  gone  into 
the  details  and  ascertained  the  facts  bearing  on  the  matter  which  he 
was  appointed  to  report  about,  it  is  reasonable  to  suppose  that  his 
conclusion  is  more  likely  to  be  right  tLan  wrong.  His  findings  there- 
fore have  every  presumption  in  their  favor,  both  of  law  and  of  reason. 
It  would  be  impossible  to  administer  justice  on  any  other  theory  than 
that  as  facts  are  found  and  determined  in  accordance  with  the  proper 
procedure  of  the  court,  they  must  be  assumed  to  be  true  until  the 
contrary  is  clearly  shown.  Each  step  in  the  progress  of  a  cause  must 
go  some  way  towards  the  solution  of  the  problem  presented  in  that 
cause ;  and  it  would  be  intolerable  to  say  that,  after  a  master's  report 
has  been  made,  it  is  entitled  to  no  special  consideration. 

In  carrying  out  an  order  of  reference  the  master  takes,  for  the  time 
being,  the  place  of  the  court ;  and  when  he  has  done  his  work  and  the 
report  comes  in  for  adoption  or  rejection,  the  question  is  not  what  the 
judge  would  have  done  had  he  heard  that  proof,  but  whether  the 
master  has  made  an  error  that  would  justify  setting  his  report  aside. 
"  There  would  be  little  advantage  or  relief  in  appointing  a  master  if 
upon  exceptions  to  his  report  the  matter  is  to  be  presented  de  novo  to 
the  court  The  rule  is  very  clear  upon  this  subject ;  the  master's  con- 
clusions will  not  be  disturbed  unless  the  court  is  convinced  that  an 
error  has  been  committed."  ^® 

§  1509.  Advisory  Character  of  Xaster's  Beport 

It  is  frequently  said  that  the  report  of  a  master,  upon  an  ordinary 
reference,  is  purely  advisory,  and  that  the  court  may  accept  and  act 
upon  it  in  whole  or  in  part,  according  to  its  own  judgment  as  to  the 
weight  of  the  evidence.®^  This  statement  is  true  in  so  far  as  it  points 
to  the  principle  that  the  court  has  power  to  reverse  the  master's  find- 
ings, and  is  not  actually  bound  by  his  conclusions ;  but  it  is  not  to  be 

<7  Cimiotti  Unhairing  Co.  v.  American  •»  Basey  i;.  Gallagher  (1874)  20  WaU, 

Fur  Refining  Co.  (1908)  158  Fed.  173.  680,  22  L.  ed.  453;   Quinby  r.  Conlan 

fsTaintoT    r.    Franklin    Nat.    Bank  (1881)    104  U.  S.  424,  26  L.  ed.  801; 

(1901)  107  l^edi  825»  826.  Boeach  r,  Qx^ft  (1889)   133  y.  S.  706^ 
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understood  aa  implying  that  the  court  can  arbitrarily  set  them  aside. 
^^  The  power  of  the  court  to  set  aside  a  report  of  a  master  is  unques* 
tionedy  but  it  is  not  to  be  exercised  capriciously^  or  otherwise,  but  for 
good  cause."  ^^ 

Henderson,  Chanoery  Practice,  487:  The  general  rule  goreming  the  action 
of  the  court  of  equity  in  passing  on  the  report  of  a  master  is  well  stated  by 
this  author  in  the  following  terms:  "Upon  exceptions  taken  to  a  master's  finding 
of  fact  the  duty  is  devolved  upon  the  court  of  examining  the  whole  evidence 
bearing  upon  the  question;  and  if,  after  taking  into  consideration  the  fact  (if 
it  be  a  fact)  that  the  master  had  the  advantage  of  seeing  the  witnesses  upon 
the  stand  and  of  hearing  them  testify,  the  chancellor  is  satisfied  that  the  master 
has  committed  an  error  or  mistake,  or  has  found  against  the  weight  of  the 
evidence,  he  may  set  the  master's  conclusions  aside,  and  make  his  own  findings 
from  the  evidence,  or  re-refer  the  cause  with  further  directions.  To  justify  the 
court  in  setting  the  findings  of  the  master  aside  the  court  must  be  satisfied 
that  such  findings  are  erroneous.    A  doubt  as  to  their  correctness  is  insuificient." 

§  1510.  Weight  of  Findings  on  Disputed  Questions  of  VwA. 

It  is  naturally  upon  controverted  questions  of  f act^  depending  for 
their  solution  on  a  conflict  of  testimony^  that  the  report  of  the  master 
is  conceded  to  have  the  greatest  weight  A  report  on  disputed 
questions  of  fact  will  not  be  set  aside  or  modified  unless  the  error  is 
entirely  plain ;  ^*  or  ^^unless  it  appears  to  be  palpably  wrong  by  the 
most  persuasive  weight  of  evidence."  ^* 

33  L.  ed.  790;  Briggs  v.  Neal  (C.  C.  A.;  C.  A.  188,  59  Fed.  483;  Chandler  o.  Pom- 
1903)  66  C.  C.  A.  672,  120  Fed.  227.  eroy  (1898)  87  Fed.  262,  affirmed  (1899) 
''A  master's  report  settles  no  rights.  96  Fed.  166,  37  C.  C.  A.  430;  Columbus 
Its  office  is  to  present  the  case  to  the  etc.  Co.  (C.  C.  A.;  1901)  48  C.  C.  A. 
court  in  such  a  manner  that  intelligent  275,  109  Fed.  177,  218;  Lake  Erie  k  W. 
action  may  be  there  had,  and  it  is  this  R.  Co.  t^.  City  of  Fremont  (1899)  34  C. 
action  by  the  court,  not  the  report,  that  C.  A.  626,  92  Fed.  721 ;  Reading  Ins.  Co. 
finally  determines  the  rights  of  the  par-  r.  Egelhoff  (1902)  115  Fed.  393;  Stan- 
ties."  Waite,  C.  J.  in  North  Carolina  ton  v.  Alabama  &  C.  R.  Co.  (1887)  31 
R.  Co.  t^.  Swasey  (1874)  23  Wall.  410,  Fed.  685;  Kilgour  v.  National  Bank 
23  L.  ed.  137.  (1899)  97  Fed.  693;  Central  Trust  Co. 

70  Bridges  t^.  Sheldon  (1880)  7  Fed.  v.  East  Tennessee  Land  Co.  (1897)  79 
37.  Fed.    19;    United   States   Trust   Co.   r. 

71  Tilghman  v.  Proctor  (1888)  125  U.  Omaha  &  St.  L.  Ry.  Co.  (1894)  63  Fed. 
S.  136,  8  Sup.  Ct.  894,  31  L.  ed.  664;  737;  Taintor  v,  Franklin  Nat  Bank 
Callaghan  v.  Myers  (1888)  128  U.  S.  (1901)  107  Fed.  825;  Jaffrey  v.  Brown 
619,  9  Sup.  Ct.  177,  32  L.  ed.  550;  Kim-  (1886)  29  Fed.  476;  Lockhart  v.  Horn 
berly  v.  Arms  (1889)  129  U.  S.  612,  9  (1877)  3  Woods  642;  Greene  v.  Bishop 
Sup.  Ct.  355,  32  li.  ed.  764;  Boesch  v.  (1868)  Fed.  Cas.  No.  5,763;  Donnell  r. 
Grilff  (1890)  133  U.  S.  705,  33  L.  ed.  Columbian  Ins.  Co.  (1836)  2  Sumn.  866, 
790;  Oirard  Life  Ins.  etc.  Co.  t;.  Cooper  871;  Mason  v.  Crosby  (1847)  3  Woodb. 
(1896)  16  Sup.  Ct.  879,  162  U.  S.  529,  A  M.  258,  269.  Weight  of  finding  on 
40  L.  ed.  1062;  Femison  etc  Co.  9.  question  of  interest,  see  Bridges  v, 
Manhattan  etc.  Co.  (C.  C.  A.;  1902)  65  Sheldon  (1880)  7  Fed.  17;  Pulliam  v. 
C.  C.  A.  529,  118  Fed.  791,  792;  Lake  Pulliam  (1881)  10  Fed.  53;  Chandler  r. 
Erie  ft  W.  R.  Co.  v.  City  of  Fremonl^  Pomeroy  (1898)  87  Fed.  262. 

Ohio  (1899)  92  Fed.  781,  34  C.  C.  A.  7S  Fordyce  r.  Omaha  etc.  B.  Co, 
^;  The  Cayuga  (C,  C.  A,;  189$)  8  C,    (1906)  145  Fed,  544,  667. 
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The  weight  due  to  the  finding  of  a  master  on  a  disputed  question 
of  fact  is  analogous  to  that  attributed  to  the  finding  of  a  oommissioner 
in  admiralty  causes.  Therefore  it  should  not  be  disturbed  unless  seen 
to  be  clearly  erroneous,  as  being  entirely  against  the  preponderance 
of  the  evidence,  or  founded  on  some  clear  mistake  in  the  process  by 
which  the  conclusion  was  reached.''^ 

It  is  sometimes  said  generally  that  the  finding  of  a  master  on  a  dis- 
puted question  of  fact  has  the  force  and  effect  of  the  verdict  of  a  jury 
in  a  trial  at  common  law.'^^  This  proposition  is  not  in  conformity 
with  the  tenor  of  the  decisions  in  the  federal  courts  at  large,  and  such 
language  ought  to  be  avoided.  The  only  situation  where  ^  master's 
finding  can  be  conceded  to  have  the  effect  of  a  verdict  is  that  where  the 
issue  submitted  is  one  properly  triable  in  a  court  of  law.^^ 


§  1511.  Wlien  Beport  on  Disputed  Faoti  Kay  Be  Set  Aside. 

However,  the  report  of  the  master  on  a  controverted  question  of 
fact  is  not  absolutely  binding  on  the  court ;  and  the  same  will  be  set 
aside  if,  on  a  careful  review  of  the  evidence,  it  appears  to  be  at  vari- 
ance with  the  great  preponderance  of  the  evidence.  The  person 
excepting  is  not  required  to  show  that  the  finding  is  wholly  unsup- 
ported by  the  evidence.^* 


§  1512.  Considerations  Affecting  Weight  of  Kaster't  Findings. 

The  circumstance  that  a  master  has  evidently  given  careful  and 
impartial  consideration  to  the  investigation  of  the  matters  submitted 
to  him  adds  weight  to  his  findings,  and  supplies  a  reason  why  the  find- 
ings should  not  be  disturbed  except  for  manifest  error.'' ^  Pro- 
fessional skill  and  experience  in  matters  of  the  kind  covered  by  the 
reference  also  give  weight  to  the  report.'^® 

If  the  master  has  had  the  opportunity  of  examining  the  witnesses 
face  to  face,  or  has  been  present  at  their  examination,  the  court  is 
extremely  loath  to  reverse  the  master;  and  his  finding  on  disputed 
questions  of  fact  will  rarely  be  disturbed,  if  there  is  a  fair  amount 
of  evidence  to  support  them.^* 

7SLa  Bourgogne  (C.  C.  A.;  1906)  75  67  Fed.  441;  Bridges  v.  Sheldon  (1880) 
C.  C.  A.  647,  144  Fed.  781 ;  The  Mobilia  18  Blatchf.  507,  7  Fed.  17. 
(1906)  147  Fed.  883.  7T  Reading  Ins.  Co.  v.  Egelhoff  (1902) 

7<  Dillingham   r.  Moran    (C.  C.  A.;   115  Fed.  895;  Jaflfrey  v.  Brown  (1886) 
1900)  42  C.  C.  A.  91,  101  Fed.  933,  936.  29  Fed.  476. 

76  See  post,  §  1513.  t«  Murphy  v.  Southern  R.  Co.  (1900) 

7«Gay  Mfg.  Co.  v.  Camp   (C.  C.  A,;   99  Fed.  469. 
1895)  13  C.  C.  A.  137,  66  Fed.  794  (1896)        7«  Celluloid  Mfg.  Co.  r.  Cellonite  Mfg. 
16  C.  C.  A.  226,  68  Fed.  67;  Trust  Co.  Co.  (1889)  40  Fed.  476;  Mason  r.  Crosby 
17.  Wabash,  St.  L.  4t  P.  R7,  Co.  (1893)    (1847)  3  Woodb.  ft  M.  258, 
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1.  Camden  v,  Stuart  (189^)  12  Su^.  9t.  585,  1^  U.  ^.  \04,  3^  L.  ^.  3^:,  \n 
a  reference  for  purpo^s  pf  account^ig;  ^he  conchysions^  o(  ifljif  m^tej^  ^VSi^^ 
upon  the  examination  of  books  and  on  the  oral  testimony  of  witnesses,  tf UQ^ 
of  this  evidence  consisted  of  the  opinions  of  the. experts.  The  supreme  court 
held  that  this  was  a  case  where  clearly  the  conclusions  of  the  master  had  erery 
presumption  in  their  favor  and  should  not  be  modified  except  in  case  of  manifest 
error  or  mistake. 

2.  Central  Trust  Co.  v.  Wabash  etc,  R.  Co,  (1893)  57  Fed.  441:  The  master 
found  in  a  reference,  that  certain  rainfalls  or  floods  were  so  unprecedented  as 
to  be  property  denominated  the  act  ol  Qod.  In  passing  on  an  exception  to  tbe 
report  on  this  point,  the  circuit  oouct  ohse^ed:  "Alter  a  carielul  study  of  the 
testimony,  I  am  w  49\\bt  w^ietlier  t^^e.  ^^a^te;*  9Hg\i\  \o  ^v.ft  fo^^^  \^t  \\e 
rainfalls  and  f^x)^  in  Question  were  unprecedented,  yet  I  do  not  feel  such  a 
clear  and  abiding  conviction  that  h^  has  fallen  into  error  ai^  would  iustity  me 
in  modifying  or  setting  aside  this  report.  He  saw  the  witnesses  fiftce  to  face, 
he  heard  them  testify,  and  he  had  an  opportunity  to  form  a  more  accurate 
judgment  than  I  can  fi[om  the  testknony  reported  oi  theit  i^teifigence  and 
^j^doT,  And,  their  lfn9wledge  of  ^\>ft  ffat^frs  ^bo^t  vhys^  t^fy  te|t>l^v'  Amj^^' 
ingly  the  exception  \^a9  ^yertul^d. 

3.  Huttig  etc/ Co,  v.  Fuelle  (1906)  143  Fed.  363,  367,  per  Trieber,  D.  J.: 
"  If  there  is  substantial  evidence  to  sustain  his  findings  of  fact,  although  there 
may  be  a  serious  conflict  in  the  evidence,  the  findings  of  the  master  should  be 
sustained.  A  master  has  the  advantage  of  hearing  the  testimony  and  of  seeing 
the  demeanoc  of  the  witnesses  o;i  the  stand,  while  the  court,  upon  the  hearing 
of  the  exceptions,  has  only  a  transcript  oi  the  evidence,  with  no  oppoctun^y.  to 
se^  the  witnesses  and  notice  their  demeanor,  while  teat\fying.^' 

§  1513.  Wben  Finding  Given  Weight  of  Verdict  of  Jury. 

Occasion  not  infrequently  arises  in  equity,  causes  for  a  reference  to 
a  master  to  determine  and  pass  on  questions  that  in  ordinary  liti- 
gation  would  aflfqrd  subject-ma^te.r  for  a  suit  at  law.  Thus,  in  a 
receivership,  c^uje^,  f  per^^  hm^^g  ft  M  Pgl^t'^  apt|p^  'fflft?'i^Jef- 
vene  to  assert  his  claim  and  have  his  damages  t^as^^ed-  In  aU  aU(^ 
cases  the  court  is  always  very  reluctant  to  interfere  with  the  master's 
findings  on  ^  dispflteci  w«ttei?  ftf  f^ct  A^  the  n^ftste^  hf JP  *afep?  the 
place  of  the  jury,  h^  i^  vm^Wj  fio^i^ere^d  ^  exeyxjiiiflg  the  prftper 
function  of  a  juyy.  Pia  ftflding  ii^  guch  Tpatt^rs  i§  ftopcff^lip^ly 
usually  given  the  weight  pf  ^  vfi?dfct.?*^ 

Missouri  Pao.  R,  Co.  v.  Texas  etc.  R.  Co.  (188S)  33  Fed.  803:  On  exceptions 
to  a  master'a  repo^  op  a  jietitioi^  to  ^ecpye^  da^ae^s  frofn  a  ^eiver  f^r  perspnal 
injury,  Pard^,  J.  observed:  '  ""^he  Ijw  pf  tlje  ppf^  5?  ??B8TH  **?  tUs  ^^^^* 
is  not  questioned.  The  evidence  is  so  conflicting  that  in  order  to  reach  a  finding 
of  the  real  facts  some  testimony  must  be  rejected  as  untruthful.    In  such  a  case, 

80  Missouri  Pac.  By.  Co.  v^  Texas  &  32  Fed.  448:  Murphy  c.  Southem  R.  Co. 
P.  Ry.  Co.  (1888)  33  Fed.  803;  Central    (1900)  99*F«d.  46a.  '*        ^ 

Trust  Co.  V,  Texas  &  St.  R.  Co.   (1887) 
Eq.  Prac.  Vol.  II.— 58. 
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unless  plain  error  is  established,  the  finding  of  the  master  should  be  as  con- 
clusive as  the  verdict  of  a  jury,  though,  in  important  cases,  I  have  sometimes 
sent  the  case  to  a  jury." 


§  1514.  Weight  of  Findingi  after  ConfimatioiL  by  Court. 

After  the  master  has  found  the  facts  in  a  certain  way  and  the  trial 
court  has  overruled  the  exceptions  and  confirmed  the  report,  the  con- 
clusions embodied  in  the  report  gain  somewhat  in  weight;  and  the 
appellate  court  will  set  the  report  aside,  against  the  successive  find- 
ings of  the  master  and  the  court  of  first  instance,  only  in  rare  cases. 
When  a  careful  review  of  the  evidence  and  a  thoughtful  consideration 
of  the  law  applicable  to  the  case  fail  to  convince  the  appellate  court 
that  there  was  a  mistake  in  the  concurrent  finding  of  the  master  and 
court  below,  the  matter  must  stand  where  they  leave  it.®*  The  con- 
currence of  the  circuit  court  in  the  findings  of  a  master,  or  commis- 
sioner exercising  the  functions  of  a  master,  will  be  accepted  as  con- 
clusive in  the  absence  of  very  cogent  evidence  of  a  mistake  of  fact  or 
of  some  error  in  law.®* 

1.  Crawford  v.  Neal  (1802)  144  U.  S.  686,  36  L.  ed.  652:  Speaking  of  the 
weight  to  be  given  in  the  supreme  court  to  the  findings  of  the  master  concurred 
in  by  the  court  below,  it  was  said:  "  Clearly,  then,  they  are  to  be  taken  as  pre- 
sumptively correct,  and  unless  some  obvious  error  has  intervened  in  the  applica- 
tion of  the  law,  or  some  serious  or  important  mistake  has  been  made  in  the  con- 
sideration of  the  evidence,  the  decree  should  be  permitted  to  stand." 

2.  Furrer  v.  Ferris  (1892)  146  U.  S.  132,  36  L.  ed.  649:  The  gist  of  the  con- 
troversy was  the  alleged  negligence  of  a  railroad  receiver  in  failing  to  maintain 
a  reasonably  safe  crossing.  Both  the  master  and  the  circuit  court  found  that  there 
was  no  negligence.  After  observing  that  this  was  mainly  a  question  of  fact, 
the  supreme  court  said:  "While  such  determination  is  not  conclusive,  it  is  very 
persuasive  to  this  court." 

Stilly  though  the  concurrence  of  the  master  and  court  below  in  a 
finding  of  fact  has  great  weight  and  will  generally  be  followed  in  the 
appellate  court,  the  latter  may  examine  the  record  with  a  view  to  the 
reaching  of  an  independent  conclusion,  and  it  will  do  so  where  the 
justice  of  the  case  seems  to  require  it®' 

1.  Tilghman  v.  Proctor  (1887)  126  U.  8.  186,  31  L.  ed.  664:  The  conclusion 
of  a  master  in  regard  to  a  matter  of  fact  in  an  accounting  of  profits  in  an 

81  aeage  v.  Laidley  (C.  C.  A.;  1906)    (C.  C.  A.;  1897)  24  C.  C.  A.  294,  78  Fed. 

79  C.  C.  A.  284,  149  Fed.  353.  708. 

8S  Central  Trust  Co.  r.  East  Tenn.  etc.  <>  Briggs  v.  Neal  (C.  C.  A.;  1903)  66 
R.  Co.  (C.  C.  A.;  1897)  26  C.  C.  A.  30,  C.  C.  A.  672,  120  Fed,  227, 

80  Fed.  624;  Emil  Kiewert  Co.  v,  Juneau 
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infringement  suit  was  ai>proved  by  the  circuit  court  and  made  the  basis  of  its 
decree.  Upon  comparing  the  master's  report  with  the  evidence,  the  supreme 
court  was  unable  to  accept  his  conclusion  on  one  aspect  of  the  case  and  reversed 
the  case  to  that  extent.  It  appeared  that  the  master's  conclusion  on  this  point 
was  based  on  erroneous  deductions  from  the  proof. 

2.  Bosworih  v.  Hook  (C.  G.  A.;  1897)  23  G.  C.  A.  404,  77  Fed.  686:  The  essen- 
tial question  being  one  of  fact,  the  circuit  court  of  appeals  reversed  the  finding  of 
the  master  (subsequently  concurred  in  by  the  circuit  court)  on  the  sole  ground 
that,  in  the  view  of  the  circuit  court  of  appeals,  the  preponderance  of  the  evidence 
led  to  a  conclusion  contrary  to  that  reached  by  the  master.  In  announcing  its  con- 
clusion, the  court  said:  ''We  have  not  been  unmindful  of  the  rule,  often  stated 
and  reiterated,  that  the  findings  of  a  master,  concurred  in  by  the  court  to  which 
they  were  reported,  are  presumptively  correct,  and  will  be  permitted  to  stand, 
unless  obvious  error  of  law  or  important  mistake  of  fact  has  intervened.  When, 
as  in  this  case,  the  reference  was  made  upon  motion  of  one  of  the  parties,  and 
not  by  agreement  of  both,  the  master's  finding  has  not  the  force  of  a  verdict,  or  of 
the  report  of  a  referee,  and,  on  exceptions  thereto,  the  court  must  determine  by  its 
own  judgment  the  controversy  presented;  and,  on  appeal,  the  court  of  review,  of 
course,  has  the  same  power  and  responsibility." 

The  cumulative  and  concurrent  findings  of  the  master,  the  circuit 
court,  and  the  circuit  court  of  appeals  are  conclusive  on  the  supreme 
court®* 

§  1515.  Finding!  on  Qneitions  of  Law. 

A  master's  findings  of  law  are  not  concHisive ;  ®*  but  where  the 
master's  conclusions  of  fact  are  binding,  the  court,  on  the  hearing  of 
exceptions  to  a  conclusion  of  law,  cannot  sustain  the  exception  if  it 
rests  upon  and  is  implicated  with  the  finding  of  fact®^ 

Weight  of  Findings  Where  Whole  Cause  Referred. 

§  1516.  General  Beferenoe  of  Whole  Cause  Unanthorized. 

Something  must  now  be  said  about  the  weight  due  to  a  master's 
report  in  those  cases  where  a  reference  is  ordered,  upon  consent,  for 
the  master  to  hear  the  whole  cause  and  report  the  evidence,  as  well  as 
his  finding  of  fact  and  conclusions  of  law.  There  has  been  a  good 
deal  of  discussion  in  the  federal  courts  on  this  subject,  and  the  matter 
is  not  altogether  free  from  confusion.  Properly  to  explain  the  matter 
it  is  necessary  first  to  remind  the  reader,  that  a  court  of  equity  has  no 

s«  Sehwarts  r.  Duss  (1902)  187  U.  S.       «<  Oray  r.  New  York  etc.  Assn.  (1903) 
8,  47  li.  ed.  53.  126  Fed.  612. 

8S  Burke  r.  Davis  (C.  C.  A.;  1897)  81 
Fed.  907,  26  C,  C.  A.  676. 
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inherent  autbopily  oi  its  awn  motion  and  KrithQ\;|t  the  e]qvre6E@i  com^^t 
C't  both  the  parties  to  order  a  master  to  hear  and  report  on  the  whole 
cause.  That  }s  not  the  business  of  a  masterw  Every  litigant  is 
entitled  to  a  hearing  before  the  court,  and  the  latter  has  no  right  to 
delegate  its  jvidioiaj  fui^ction  to  ^  maater.  The  proper  scope  of  the 
master's  duty  ejctends  (m\j  to  the  matter  oi  aaaisting  the  court  by  cop- 
ducting  subordinate  inquiries  to  ascertain  facts  and  to  put  the  cause 
in  good  shape  to  be  determined  by  the  court.  It  is  obvious  therefore, 
and  the  l^w  is,  thf^t  if  a  court  does  erroneously  assyme  to  delegate  its 
entire  judicial  functions  by  r^ferripg  a  cause  to  ^  masteT  to  report  on 
all  the  faets  and  law  of  the  case,  auch  aB  order  of  reference  c^ni\pt  b^ 
given  full  effect.  The  effort  of  the  court  to  abdicate  its  judicial  func- 
tion is  unavailing ;  and  the  only  result  is  that,  when  the  report  comes 
in^  it  does  pot  have  the  weight  and  authority  that  tjie  report  of  a 
master  poormfilly  has,  The  master  must  be  oopaid^red  in  si^ch  a  c^e 
to  exercise  a  ministerial  or  clerieal  fupetion  only,  and  not  apy  jud^oi^l 
authority  whatever.  He  may  take  the  proof  and  collect  the  evidence, 
yet  having  no  authority  to  determine  anything  judioitilly,  hi^  findings 
of  fact  and  conoluaiona  of  law  have  no  forest  The  r^plt  \%  of  co\ir«e, 
that  after  the  report  is  made,  the  whole  cause  must  be  decided  ^pew 
by  the  court  on  all  the  evidence  just  as  if  the  report  had  not  been 
made.  The  report  has  no  legal  sanotion  and  UQ  further  \^lght  than 
auoh  a?  attaches  to  it  by  reasop  of  the  fact  that  it  m^y  embody  the 
research  and  conclusions  of  an  intelligent  master.  It  follows  that 
thcTP  isj^  ip  such  case,  no  burden  on  the  party  excepting  to  the  report  to 
show  affirmative  error  in  the  master's  report,  but  the  ^hole  thing  is 
open  to  be  considered  by  the  court  de  noi^o.  Such  is  the  rule  appli- 
cable where  the  court  assumes  to  order  a  reference  of  the  whole  cause 
without  the  consent  of  both  the  parties. 

§  1517.  Beference  of  Whole  Canse  by  Consent — ^Weight  of  Findings. 

On  the  other  hand,  if  the  respective  parties  expressly  consent  to  the 
referring  of  a  cayse  to  a  master  to  hear  all  the  evidence  and  to  report 
his  findings  of  fact  and  conclusions  of  law,  the  resi^lt  is  quite  dif- 
ferent, The  leading  authority  on  co^se^t  yeferences  of  thi?  sort  is 
found  in  the  case  of  IJ^imberly  v.  Anps,  which  is  ahstvacted  below. 
The  cgsea  following  it  contain  suggestions  explapatoTy  of  the  scope 
and  purport  of  the  principle  enunciated  in  that  case.  The  general 
dpctriiie  tp  be  drawn  from  these  caaes  seeips  to  be  this,  that  where  a 
whole  cause  is  referred  hy  oonsont,  the  master  has  authority  to  TfRort 
on  the  whole  cause,  and  his  findings  of  fact  and  conclusions  of  law 


will  1be  conce3ed  to  have  Ihe  same  force  and  effect  tli'a't  ihe  report  of 
a  master  normally  has;  that  is,  there  is  a  presumption  in  favor  of 
the  validity  of  his  findings?  and  the  court  will  adopt  the  report  and 
confirm  it,  tmless  faianifefet  terror  is  pointed  out  by  the  party  whtJ 
excepts  t6  that  report.  The  buWfeii  iS  on  the  exce^'tiiig  pirty.  The 
dictum  oi  Kimberly  v.  Arras  goes  further  than  this;  and  the  lan- 
guage used  by  the  court  in  that  case,  if  true  to  its  ivll  extent,  would 
tend  to  show  that  the  report  of  a  master  on  the  whole  cause,  after  a 
referehce  is  oi^lBred  by  tsonsteht^  h  entitled  to  very  hiuteh  more  weight 
than  any  report  made  in  the  ordinary  course  of  pirocefedi&gs.  ITow- 
evef.  the  point  actually  decicJei  ^was  merely  \liat  suet  a  repbrt  is 
entitled  to  some  weight,  and  that  the  ourden  is  on  tne  excepting  party 
to  snow  that  the  report  is  incorrect.  ThB  question  Bt  issue  was  not 
whether  such  report  is  entitled  \6  more  wei^t  than  ah  ordinary 
ife^rt*;  5^Ad  Wh«  wi^  %aid  '6n  Vfefs  ^b!M  was  mere  dictum.  It  is 
tindoiibtedly  true  on  the  authority  oSf  this  cAse  and  the  many  .subse- 
quent cases  in  which  its  doctrine  has  been  accepted  and  applied  that, 
upon  a  consent  reference  of  the  whole  cause,,  the  report  of  the  master 
6n  questioiis  of  fact  is  conclusive  so  fat  As  it  dtepends  6A  Conflicting 
testitootiy  or  'oh  the  'credibility  oif  Witnesses.®''^  Biit  'as  We  have 
already  shown,  this  is  also  generally  true  ot  tlie  report  o3P  the  master 
in  ordinaiy  course,  where  he  reports  on  matters  of  fact  deduced  from 
conflicting  testimony. 

1.  Kimhertly  v,  Arm3  tlS89)  129  U.  8.  51^,  nii.  ^.  7U:  Ito  ^  Butt  f6tr  tin 
accoimthig  df  partnership  Alfalts,  aftet  tH^  ttatkftig  of  lesthnt^ttj  hkd  (een  t>egtui, 
the  parties  ccmsented  that  the  ^'sie  dhbutd  tfe  Veferiie(i  td  ^  mlastet  t6  heiar  tfie  evi- 
dence and  decide  all  the  issues.  The  following  order  was  thet«t!liM&  entered:  **  By 
eoncfent  and  truest  of  all  the  parties  h^Viein,  it  is  ordered  by  the  court  that  Hon. 
Richaird  D.  HA,rK8on  be  and  is  hereby  fcpp6!ht^  %  special  JbtfsteV  hereiiA  t6  t^t 
the  evidence  kad  decide  411  the  issues  bet^eii  the  p&Hles  aAd  Vnikfe  hid  rep6tt  to 
this  conrt,  separtitely  istatibg  his  findings  of  \M  aWd  fact,  togetheV  Witl^  Ml  the 
evidence  iiitroduoed  bef6re  him,  which  evidence  shah  thei^by  beoo'niie  p&tt  6f  the 
rep6rt.  Which  report  shall  be  st!ibject  t6  like  excepUoiks  'ai  other  reports  ^t  teas- 
ters." 

Upoft  the  comfng  in  of  fftie  report  containing  the  biftstet-'s  fiiidings  ^1  Rt'ct  iih'd  tiift 

87  Walters  t;.  Western  &  A.  R.  Co.  Southern  By.  Co.  (C.  C.  A.;  1902)  63 
tl895)  00  Fed.  706;  BVirrar  V.  BemlfefaA  C.  C.  A.  1177,  115  F^.  f57\  Baftders  9. 
(C.  C.  A.;  1896)  20  C.  C.  A.  496,  7«  Riverside  XC  C^A.'j  1WJ2)  65  C.  U  A. 
Fed.  136;  Walker  v,  Kinnlire.tC.  C.  A.',  240,  IIB  Fed.  723;  ChauU^Jr  v.  Dyke 
1896)  22  O.  C.  A.  76,  76  Fed.  101 ;  Third  Bros.  (C.  O.  A.;  1W2)  65  C.,C.  A.  679, 
Nat.  Bank  v.  Nat.  Bank  (C.  C.  A.;  1898)  119  Fed.  21?  West^ti  VidtHt  ^l.  Co.  v. 
30  C.  C.  A.  436,  86  Fed.  852;  Fidelity  «  American  BeU  T\rl.  Cb.  <a  C.  A.;  1003) 
Castiatty  Co.  of  NeW  York  r.  8t.  Mat-  60  C.  C.  A.  220,  126  Fed.  843;  ^ndford 
thtiTB  Sav.  Bank  (O.  C.  A.;  1900)  104  v.  Embry  iC.  C.  A.;  1907)  81  C.  C.  A. 
Fed.  868,  44  C.  C.  A.  226;  Murphy  v.  167,  151  Fed.  983. 
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condusiofiB  of  law,  a  question  was  raised  as  to  its  weight  and  conclasiveness.  The 
circuit  court  concluded  that  it  was  entitled  only  to  such  weight  as  is  due  to  the 
careful  and  well  considered  opinion  of  any  person  competent  to  pass  upon  such 
matters.  In  this  view,  all  the  issues  were  in  effect  left  open  by  the  report  and 
there  was  no  burden  of  proof  cast  upon  the  excepting  party  to  establish  error  in 
the  report.  It  was  conceded  that  in  equity  causes  where  a  particular  matter  prop- 
erly referable  to  a  master  has  been  reported  on,  the  burden  is  on  the  party  except- 
ing to  the  report,  but  it  was  said  that  this  rule  could  not  apply  here  because  the 
whole  cause  was  referred.  Accordingly  the  circuit  court  examined  the  proof  dc 
noiH),  and  having  reached  a  conclusion  different  from  that  of  the  master,  sustained 
the  exceptions  and  entered  a  decree  materially  different  from  that  indicated  in  the 
findings  of  the  master. 

On  appeal  the  action  of  the  circuit  court  was  reversed  and  it  was  held  in  the 
supreme  court  that,  the  reference  having  been  made  by  consent,  the  finding  of  the 
master  was  entitled  to  weight  and  should  not  be  set  aside,  unless  the  excepting 
party  should  be  able  to  show  affirmatively  that  the  same  was  erroneous.  In  dis- 
cussing the  function  of  the  master  and  the  effect  of  his  finding  in  this  case,  it 
was  said :  **  A  reference  by  consent  of  parties,  of  an  entire  case  for  the  determina- 
tion of  all  its  issues,  though  not  strictly  a  submission  of  the  controversy  to 
arbitration— a  proceeding  which  is  governed  by  special  rules — is  a  submis- 
sion of  the  controversy  to  a  tribunal  of  the  parties'  own  selection,  to  be  governed 
in  its  conduct  by  the  ordinary  rules  applicable  to  the  administration  of  justice  in 
tribunals  established  by  law*  Its  findings,  like  those  of  an  independent  tribunal, 
are  to  be  taken  as  presumptively  correct,  subject,  indeed,  to  be  reviewed  under  the 
reservation  contained  in  the  consent  and  order  of  the  court,  when  there  has  been 
manifest  error  in  the  consideration  given  to  the  evidence,  or  in  the  application  of 
tlie  law,  but  not  otherwise."  88 

The  decision  in  this  case  was  expressly  placed  on  the  ground  that  by  the  consent 
of  the  parties,  as  manifested  in  the  order  of  reference,  it  was  intended  that  the 
master  should  exercise  power  beyond  that  of  a  reporter  of  the  testimony.  ''  To 
disregard  the  findings  and  treat  the  report  as  a  mere  presentation  of  the  testimony 
is  to  defeat,  as  we  conceive,  the  purpose  of  the  reference  and  disregard  the  express 
stipulation  of  the  parties."  >> 

2.  OteH  17.  Soalzo  (1892)  145  U.  S.  578,  36  L.  ed.  824:  A  bill  to  wind  up  a 
partnership  came  on  for  hearing  on  the  pleadings  and  proof.  After  argument  by 
counsel  for  the  respective  parties  the  cause  was  referred  by  consent  to  a  special 
master  to  pass  upon  the  accounts  and  report  thereon.  The  circuit  court  upon 
exceptions  duly  taken  entered  a  decree  materially  at  variance  Avith  that  report. 
The  supreme  court  held  that  this  was  proper.  The  point  that  distinguishes  this 
case  from  the  preceding  one  is  that  here  the  reference,  though  by  consent,  was  in 
ordinary  course.  The  whole  cause  was  not  referred  to  any  tribunal  of  the  parties' 
selection.    The  matter  of  reference  was  more  of  a  clerical  nature.  90 

88  129  U.  S.  524,  32  L.  ed.  7d8.  to  be  satisfied.     It  was  contended  that 

8*  129  U.  S.  525,  32  L.  ed.  769.  the  order  of  reference  to  these  auditors 

80  In    Field    v,    Holland     (1810)     6  was  equivalent  to  a  reference  by  consent 

Cranch  8,  3  L.  ed.  136,  by  consent  of  the  and  that  the  award  was  binding.     But 

parties,   auditors   were  appointed  with  it  was  said:     "The  order  in  question 

authority  to  examine  papers  and  docu-  bears  no  resemblance  to  a  rule  of  court 

ments   relative    to   payments   made   on  referring  a  cause  to  arbiters.     It  is  a 

certain  judgments,  which  were  alleged  reference   to  'auditors,'  a  term  which 
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3.  UtUied  Siaieg  Trust  Co,  r.  MeroaniUe  Trust  Co,  (C.  G.  A.;  1898)  31  C.  0.  A. 
427,  88  Fed.  140:  It  was  held  in  this  case  that  the  doctrine  of  Kimberly  v.  Arms 
is  confined  strictly  to  questions  of  fact.  It  does  not  include  questions  of  law  nor, 
generally  speaking,  the  interpretation  and  construction  of  the  legal  effect  of  docu- 
ments. Nor  is  it  applicable  where,  after  the  master  has  reported,  it  becomes  neces- 
sary to  introduce  further  evidence,  which  is  received  by  the  court  without  a 
re-reference.  So  far  as  new  evidence  is  material  and  relevant,  it  may  be  used  to 
subvert  the  original  findings. 

4.  John  Hancock  etc,  Co,  v,  Houpt  (1901)  113  Fed.  672:  After  the  cause  was 
at  issue,  the  court,  in  pursuance  of  a  written  stipulation  signed  by  the  counsel  of 
both  parties,  referred  the  case  to  a  master  named  by  them.  The  order  appointing 
the  master  did  not  expressly  define  his  powers,  but  throughout  the  proceedings 
before  him  both  parties  acted  on  the  theory  that  he  was  authorized  to  hear  and 
decide  all  questions  of  fact  and  law ;  and  each  party  requested  the  master  to  make 
findings  of  fact  and  law  in  accordance  with  propositions  submitted  by  them 
respectively.  It  was  held  that  the  findings  should  not  be  disturbed  unless  clearly 
in  conflict  with  the  evidence. 

§  1518.  Same  Snbjeot  Further  Coiuddered. 

In  what  we  have  just  said  on  the  subject  under  consideration,  we 
have  recognized  that  the  report  of  a  master  upon  a  reference  of  the 
whole  cause  by  consent  is  entitled  to  judicial  weight,  but  we  have 
refused  to  acquiesce  in  the  view  that  such  a  report  is  entitled  to  a 
greater  weight  than  that  which  attaches  to  a  report  made  upon  a 
reference  ordered  by  the  court  in  usual  course.  In  our  judgment  the 
consent  of  the  parties  operates  to  give  the  master  authority  to  pass 
on  the  whole  cause,  but  it  cannot  give  his  findings  any  greater  force 
and  eflFect  than  any  duly  authorized  report  made  by  the  master  in  the 
usual  course  of  his  duties  as  master  would  possess.  This  seems  to 
be  a  rational  and  just  view,  and  apparently  it  embodies  the  true 
principle  of  Kimberly  v.  Arms.  However,  the  dictum  of  that  case, 
which  ascribes  a  greater  wei^t  to  the  master's  findings  upon  a  con* 
sent  reference  than  upon  an  ordinary  reference,  has  had  some  effect; 
and  in  the  following  case  the  supreme  court  has  itself  suggested  that 
a  report  on  the  whole  cause  upon  a  consent  reference  is  entitled  to 
about  the  same  force  and  effect  as  are  conceded,  in  actions  at  law,  to 
the  special  finding  of  a  referee,  the  special  verdict  of  a  jury,  or  the 
special  findings  of  a  court.  This  indicates  a  somewhat  higher  degree 
of  conclusiveness  for  such  a  report  than  that  which  attaches  to  reports 
of  the  master  in  ordinary  course.  This  suggestion  is  of  very  question- 
able soundness.    It  is  true  some  of  the  state  courts  of  equity  maintain 

designates  agents  or  officers  of  the  court,   decree,  but  prepare  materials  on  which 
who  examine  and  digest  accounts  for  the  a  decree  may  be  made." 
decision   of    the   court.     They    do   not 
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that  a  Ve^rt  bf  ^  hi'ast^r  iti  udtial  coiirsfe  i&  entitled  to  idl  thfe  fdWe  afad 
effect  '6f  a  s^ial  Verdict ;  •i  b\i1t  tlie  fe^eril  c6Viits  liave  li'ot  Accepted 
tills  ioctrine  as  generally  applicable,  thej  liave  only  recognized  it  as 
proper  in  those  cases  where  a  reference  is  ordered  to  a  master  to 
report  on  ti  question  properly  tritibie  at  law.®^  But  if  the  language 
fidiitt'd  itt  the  dtse  tfow  to  be  deferred  to  fs  to  be  takei  us  true  to  th^e 
full  extent,  it  would  follow  that  another  class  of  cases  is  added  to  th'd 
category  of  those  in  which  the  report  of  the  master  is  entitled  to  the 
weight  of  a  special  verdict.  We  do  not  think  this  is  the  correct 
view. 

It  is  prtipfet  to  Say  that  this  suggedtioh  wieiis  apparently  unnecessary  to 
the  'decisioA,  aftd  the  ^irihciple  inn^tinced  seems  to  have  been  i^jilied 
in  that  very  cause  in  siicn  a  way  as  to  deprive  it  of  much  of  its 
force. 

Davia  v.  Schwartz  (1895)  156  U.  S.  631,  39  L.  ed.  289:  With  the  consent  of  the 
parties  this  cause  was  referred  by  the  court  to  a  master  tO  report,  not  the  evi- 
dence  merely,  but  the  fiu;ts  of  the  case  and  his  conclusions  of  law.  The  nlost 
important  issue  in  the  case  was  on  the  question  whether  certain  mortgages,  which 
were  attacked  by  the  plaintiffs  as  fraudulent,  were  based  on  a  sufficient  consider- 
ation. The  master  found  that  the  ibortgages  were  in  part  given  for  fictitious  debts 
abd  that,  ks  t'6  t^e  6iher  ]^A,  the  claims  wei^  col6rab1y  exaggterited  for  the  pur- 
pose of  defrauding  the  g^eneral  creditors  of  the  debtbr.  Hie  accordingly  held  that 
th6  mortgages  in  question  were  invalid.  The  circuit  coUrt,  however,  reversed  the 
master  and  entered  a  decree  sustaining  the  validity  of  the  mortgages.  The  con- 
clusion of  the  master,  which  was  thus  reversed,  seems  to  have  been  a  mixed  con- 
clusion of  law  ind  fad,  and  it  was  certainly  of  such  nature  as  to  be  undou'btedly 
cntitfed  to  kll  the  Weight  ihkt  can  4ttaV;h  ^to  a  masler^s  report  under  any  ordinary 
conditions.  Upon  ap)>eal,  the  stipreme  coilrt,  in  Speakiiig  of  t^e  effect  Of  the  mas- 
ter's findings,  observed  that  the  report  in  question  was  '*  attended  by  a  presump- 
tion of  correctness  similar  to  that  in  the  case  of  a  finding  by  a  referee,  the  special 
verdict  of  the  jury,  the  findings  of  a  circuit  court  in  a  case  tried  by  the  court 
under  sectioW  64^  R.  &.,  or  in  an  admiralty  t^use  appealed  to  this  court.  In 
neVther  of  the'^e  cfa4eS  Is  the  !S\i'ding  absbiV^tel^  coiicIliBive ;  .  .  .  but  so  far  as  it 
depends  upon  ciOttfllctin)g  testiniony,  ot  lipon  the  credibility  of  witnesses,  or  so  far 
as  there  is  any  testimoby  consistent  with  the  finding,  it  must  be  treated  as 
unassailable." 

The  strict  application  of  this  principle  to  the  facts  of  that  case  would  seem  to 
require  a  revelrsjil  of  the  decree  of  the  circuit  court  and  a  disposition  of  the  case 
iii  ^'c'coTd4ftc^  With  the  original  fii!idii^g  o)F  the  master.  )3ut  this  course  was  no't 
pursued,  tat  the  supireme  court,  after  looki^  ilito  the  reicord,  cattle  to  the  )s6nclu- 
sion  that  the  master  was  wrong  and  th&t  the  circuit  court  Was  right.  The  deicree 
of  the  circuit  court  was  therefore  affirmed. 


6A^^r..lcSra/7!lVK'- 


16;       •>  8ee  ante,  i  1513. 
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§  1519.  General  Conolnsion. 

The  conclusion  to  be  drawn  from  all  the  cases  on  this  subject — and 
the  actual  disposition  of  the  foregoing  case  is  consistent  with  this  con- 
clusion— is  that  the  report  of  a  master  on  the  whole  cause  in  a  refer- 
ence made  by  consent  is  not  entitled  to  any  superstitious  reverence 
after  all,  and  that  such  a  report  will  be  ^t  aside  on  about  the  same 
grounds  as  would  justify  the  setting  aside  of  any  report  made  in 
usual  course.  S'tatebaents  ascribing  a  greater  weight  than  this  to  the 
master's  findings  in  consent  references  of  the  whole  ciause  are  specious 
and  unsoimd. 


^ 
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Oeneral  Principles  Ooveming  Submission  of  Issues, 

§  1520.  Sending  Istnes  to  Gonrt  of  Law. 

A  court  of  equity  undoubtedly  has,  by  reason  of  its  nature  and 
constitution,  ample  power  to  decide  every  question  of  law  or  fact  that 
comes  before  it  in  any  suit  over  which  it  has  jurisdiction;  *  but  in 
order  that  its  procedure  may  be  rightly  adapted  to  the  exigencies  of 
justice  in  every  case,  it  is  the  custom  of  the  court  to  avail  itself,  from 
time  to  time,  of  the  help  that  is  to  be  derived  from  the  verdict  of  a 
jury.  However,  as  the  equity  system  makes  no  provision  for  the 
trial  of  issues  before  a  jury  duly  impaneled  in  the  equity  court,  it  is 
necessary  for  this  court,  when  the  assistance  of  a  jury  is  needed,  to 
send  the  issue  into  a  court  of  law,  there  to  be  tried  before  a  jury 
according  to  legal  forms.  The  verdict  rendered  by  the  jury  is  then 
returned  into  the  court  of  equity  and  is  there  proceeded  upon  as  will 
be  presently  explained.  In  trying  issues  sent  from  equity,  the  court 
of  law  acts  in  a  spirit  of  comity,  and  gives  the  aid  of  its  machinery 
and  its  method  of  procedure  to  the  equity  court.* 

§  1521.  Feigned  Israel  in  English  Chancery. 

Under  the  practice  of  the  English  chancery  the  mode  of  present- 
ing issues  to  be  tried  at  law  before  a  jury  was  somewhat  indirect  and 
artificial.  For  instance,  if  the  question  was  whether  B  was  the  heir 
at  law  of  C,  the  party  who  maintained  the  affirmative  was  required  to 
proceed  by  a  feigned  action  in  which  he  pretended,  in  his  declaration, 
that  he  had  laid  a  wager  with  his  opponent  in  the  sum  of  five  pounds 
on  the  question  of  the  heirship  of  B.  He  would  also  aver  that  B  was 
in  fact  the  heir  of  C  and  pray  that  judgment  might  be  given  in  his 
favor  for  the  amount  of  the  wager.  His  opponent  would  then  admit 
the  making  of  the  fictitious  wager  but  would  traverse  the  heirship  of 
B,  and  a  direct  issue  on  the  point  in  dispute  was  thus  presented. 
This  issue  was  then  tried  before  the  jury  according  to  the  forms  of 
the  court  of  law.*  On  account  of  this  peculiar  method  of  presenting 
issues  from  the  court  of  chancery  to  the  jury,  such  issues  were  known 
as  feigned  issues,  and  this  term  is  still  often  used  in  speaking  of 
issues  submitted  to  a  jury  out  of  the  court  of  equity. 

1  Gk)odyear  v.  Providence  Rubber  Co.  that  the  trial  of  issues  of  fact  in  circuit 

(1864)  2  Cliff.  361,  Fed.  CM.  No.  5,583.  courts    shaU    be    by    jury    "except    in 

s  The  power  of  the  court  of  equity  to  causes  of  equity,  and  of  admiralty  and 

submit  issues  of  fact  to  a  jury  in  accord-  maritime  jurisdiction."    Fitton  r.  Phoe- 

ance  with  the  established  principles  of  nix  Assur.  Co.  (1885)  23  Fed.  3. 

equity  practice  is  not  taken  away  or  >  2  Dan.  Ch.  Pr.  632. 
affected  by  the  statute  which  provides 
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§  1522.  ep^Bial  XtftUieft  in  kb'dem  Fntotiee. 

However,  the  term  feigned  isSUe  is  now  H  misAomer  in  thi's  con- 
nection, for  under  the  present  practice,  direct  spiecial  issues  are 
f ramea  from  the  pleadings  in  the  equity  cause,  and  the  verdict  ot  the 
jury  is  given  on  them  without  regara  to  the  ancient  and  artificial 
mode  of  proceeding  on  a  fictitious  wager.  The  common  and  tetter 
practice  now  in  vogue  is  to  submit  specific  questions  to  oe  answered 
by  the  jury  in  the  form  of  a  special  verdict.*  The  practice  of  sub- 
mitting feigned  issues,  in  the  sense  in  which  this  expression  was 
formerly  used,  is  virtually  obsolete. 


Tli&on  fe.  KofHurn  (IsiS)  \  Wall.  Jr.  Sfe,  fecL.  fcas.  No.  17,786:  An  iasne  froih 
^^Ufty  hivfi^  f)e^  orclered,  Ihe  plaintiff  appeared  in  the  law  side  of  the  court 
lad  filed  a  declar&tioilk  in  the  old-fashioned  way  setting  forth  a  fictitions  oonver- 
tf&tion,  a  consequent  disf^ute,  and  the  making  of  a  formal  wager.  The  attorney 
foi*  the  defendant  objepted  to,  the  declaration  as  not  embodying  in  a  full  and  issu- 
able way  the  master  directed  to  be  tried.  The  objection  was  sustained,  and  the 
fnalteV  was  6rdere<^  lo  be  submitted  to  the  jury  in  the  iForm  and  words  set  forth 
in  the  order  directing  the  l^^tie.  BAId  Grie^,  Circuil  Justice:  ''The  old-fash- 
ioned and  cmnbrous  machinery  by  which  these  issues  of  fact  have  been  hitherto 
managed  is  entirely  useless ;  Atfd  the  matter  t6  Ifte  tried  !s  dnly  IttVolved  by  it  in 
a  mass  of  words  signifying  nothing.  Now,  especially,  since  wagers  of  all  sorts 
&av'e  \>een  ^iscounteniyiced  as  Illegal,  .  .  ;  Ithere  Is  no  proprielty  in  the  old  form ; 
i)id  tl  &ay  ^s  well  b'e  s^ept  '&w&y  kt  toce.  .  ;  .  Thei^  is  ho  necessity  dt  k 
dechr^tlon  or  pl\eading  of  ai^r  sort" 

§  1523.  Discretion  of  Cotirt  as  to  SnbmisBion  of  tssnes. 

lisues  to  be  tried  at  law  'out  of  Ihe  colirt  Wf  e^iiilty  fel-e  u6uilly 
directed  for  the  ^ui-pi^fe  of  iAfonAihg  the  dotfscieiicfe  6f  the  court  oii 
•doubtfli!  and  lAiffiteUlt  questions  ot  fiacl.*  The  su\>iiiisSioii  of  an  isstte 
bf  faiet  \6  a  jhty  is  therefore  !a  purely  discretibhary  Ihalter ;  •  and  the 

4  WHsxm  tx  lAddle   (1887)   123  U.  8.  5  Johhson  v,  Hatmbtt  (1876)  94  U.  8. 

608.  31  L.  ed.,  280;  Herdsman  v.  Lewis  379,  24  L.  ed.  274.., 

(1882)  9  Fed,  853.  «  Garsed  r.  Beali  .(1876)  92  U.  8.  684, 

The  term  feigned  issue  is  Bometimes  23  t.  ed.  686;  Field  T.  Holland  \\Sw) 

applied  to  an   issue  framed   from   the  6  Cra^h  8,  3,  L.  ed^  136;  Wilson  V-  W^' 

pleadings  and   sq  put  as  to  require  a  die  (1^87)  123  U.  8.  668,  31  L.  ed.  280, 

special  verdict.    Garsed  v.  Beall  (1875)  8  Sn^.  Ct.  25&. 

92  U.  S.  693,  23  L.  ed.  69Q ;  Johnson  v.  The  court's  discretion  oil  the  .question 

Harmon   (1876)  94  U.  8.  374,  24  L.  ed.  whether  issues  shall  be  submitted  to  a 

272.    This  seems  to  hardly  be  a  fair  use  jury  exists  as  well  in  the  trial  of  patent 

of  the  word.    The  feigned  issue  of  the  cases,  under  the  Act  of   February  16, 

lincient  chancery  practice  was  based  on  1875,  ch.  77,  s^.  2,  as  1u  cases  tried 

%  fictitious  wager;  and  now  that  this  under  the  uiSual  prlkctfce  of  .the  court, 

subterfuge    of    pleading    is    no    longer  Keyes  v.  Pueblo  Smelting  etc.  Go.  ( 1887 ) 

resorted,  to,  it  would  seem  that  the  term  31  Fed.  560. 
"feigned"   might  well   be  dropped  in 
this  connection. 
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decision  in  regard  to  it  belongs  peculiarly  to  the  province  of  the  court. 
Neither  party  has  a  right  to  insist  on  a  jury  trial  as  a  matter  of 
course.''^  Still  each  party  does  have  a  right  to  have  ^  motion  for  the 
submission  of  an  issi^e  ^ar^ully  co»sid^]|^e(J ;  an^  \i  the  ^^rcui^st^n^ses 
justify  the  order,  it  will  be  granted.^ 

The  court  itself  may  order  an  issue  to  be  submitted  to  a  jury  on  its 
own  motion,  whenever  the  need  is  felt  for  such  assistance :  but  either 
party  may  also  niove  or  pjetitioi\  the  coi\rt  tp  take  th^  step^  and  the 
motion  or  petition  will  be  granted  in  a  proper  case.  Upon  such  a 
motion  or  petitipn  th^  cou^  is  goyerned  bv  the  same  considerations  as 
would  be  operative  if  the  quei^tion  of  the  propriety  q^  the  ord^r  had 
originated  with  th^  court  itself.® 

§  1524.  Occasionfl  Jnstif^g  Snbmisslon  of  lunes. 

The  cases  i^  Y^hiet  issues  ftre  ^oat  FffQpeT^y  suTw^itte^  ^  f^  juyy 
are  those  where  \h^  d,\sp\\\^d  and  m^t^xia^  fficts  ^r^  dout)itf\^,  ftn^ 
where  the  judge  of  th^  CQV^rt  ^i^&  reason  to  n^istrnst  Jii^  ftlfllity  tQ  get 
^\  t\\^  real  t^utji  oi  th^  controv^^.  If  th^  testimony  ^s  ^s^tiff^ictivrj 
and  the  persons  giyiAg  \t  ^i^e  c^  ?q\ial  credit,  and  l^ave  hi^d  oopa- 
paratively  equftl  pppcvrtunitiesi  ^  i^foju^fttion,  sp  that  the  eyiti^nce  is 
pretty  evp^ly  bt^la^ced  a^^  tjie  cp^Tt  is  dp^btful  whiph  so^^p  pre- 
pQn4eTfttes,  the  court  ^illj^  ii\  gpne^ftl,  direct  an  iss^p,  ifl  ordpr  tP 
relieve  its  own  conscience  and  to  be  satisfie4  pf  tjie  t^th  or  f  alsehppd 
of  thp  comtrovprted  f  j^pt^.*® 

But  if  an  iswsup  is  o|ie  that  is  peculie^rlv  prpper  fofl^  the  pourt  pf 
eqjuity  to  determine  for  itself,  ^n  ^asue  shovild  npt  fee  pxderec\  ^Ithqtig^ 
the  proof  is  pon^ictii\g;.  Qe^ier^lly  speaking,  an  issup  s^wld  not  \^ 
submitted  unless  the  testimony  is  such  that  the  cou^t  would  be  b^\\^' 
fied  with  the  verdict  however  it  might  be  found. 

7  Patterson  v.  Gaines  (1848)  6  How.  the  jury  was  accordingly  approved  and 
584,  12  L.  ed.  566  \  |I^r4sman  p.  L^w^a  these  fin^^ngq  w?r^  madip  the  $a%is  pf  the 
(1882)  9  Fed.  853.  decree. 

8  Fitton  f.  Phcpnix  Asaur*  Go.  (1886)  There  were  one  or  two  situations  in 
23  Fed.  3.  whfch  the  Ei^lish  cp\irt  of  chi^ncary  ^t^s 

»  Herdsman  v,  Lewis    (1882)    9  Fed.  accustomed  to  order  issues  to  be  sub- 

853;  Fitton  v.  Phoenix  Assur.  Co.  (1885)  mitted  to  a  jury  though  there  was  no 

23  Fed.  3;  Earle  r.  McCs^rtney   (1901)  pqi^t^^idiptpry  cvide^^ce  (^n^  t^lo\lg^|  ^l^e 

109  Fed.  13;  House  r.  Hornsbv    (C.  O.  court  would  not  be  otherwise   particu- 

A.;  1895)   14  C.  C.  A.  377,  67  Fed.  219.  larly   embarrassed    in    determining    the 

10  2  Dap.  Ch.  yX'  728.  issu^  for  itself.     The  moat  important 

In  Garsed  v,  Beall    (1875)    93  U.  8.  of  these  was  that  which  arose  wham  it 

6^,  23  L.  fd.  QA9,  \i  was  observed  that  was  sought  in  equity  to  establish  a  will 

controversies    seldom    ftri^e    where    the  against  the  heir  at  law.    Here  the  court 

proofs  are  more  conflicting  and  irrecon-  would  always  order  an  issue  of  de^Uaavit 

cilable  than  in  this  case.    The  action  of  ^l  non  if  the  heir  ao  desired.    2  Dan. 

the  circuit  court  in  submitting  issues  to  Ch.  Pr.  728. 
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V.  Handy  (1826)  11  Wheat.  103,  6  L.  ed.  429:  In  a  suit  to  set  aaide  a 
oonveyance  alleged  to  have  been  procured  by  undue  Influenoey  the  court  refused 
to  submit  an  issue  to  the  jury  as  to  the  capacity  of  the  grantor,  though  there  was 
much  conflicting  testimony.  The  supreme  court  approved  of  this  course,  saying: 
"An  issue,  indeed,  might  have  been  directed;  but  we  de  not  think  it  a  case  in 
which  this  course  ought  to  haye  been  pursued.  The  degree  of  weakness  or  of 
imposition,  which  ought  to  induce  a  court  of  chancery  to  set  aside  a  conveyance, 
is  proper  for  the  consideration  of  the  court  itself;  and  there  seems  to  be  no  rea- 
son for  the  intervention  of  a  jury,  unless  the  case  be  one  in  which  the  court  would 
be  satisfied  with  the  verdict  however  it  might  be  found."  n 

If  the  statements  of  a  bill  are  met  and  denied  in  the  sworn  answer, 
and  the  plaintiff  is  able  to  produce  only  one  witness  in  support  of  the 
allegations  of  the  bill,  but  this  witness  is  corroborated  by  some  circum- 
stantial evidence,  the  court  may  order  an  issue  to  be  submitted  to  a 
jury  to  find  the  facts.  But  on  making  such  a  submission  the  court 
will  authorize  the  answer  of  the  defendant  in  the  equity  cause  to  be 
read  as  evidence  in  his  favor  at  the  trial  of  the  issues.^' 

The  submission  of  issues  to  a  jury  is  very  appropriate  in  all  legal 
causes  of  action  that  find  their  way  into  the  equity  court  merely  by 
virtue  of  the  fact  that  that  court  has  obtained  and  is  exercising  exclu- 
sive jurisdiction  over  the  subject-matter  or  over  the  person  of  one  of 
the  parties  litigant.  Intervention  in  receivership  causes  whereby  the 
intervening  party  seeks  to  recover  damages  for  personal  injuries  is  the 
commonest  illustration  of  this.^^ 

An  issue  on  a  mere  matter  of  law  should  not  be  submitted  to  a 
jury,  but  it  is  not  improper  to  submit  a  mixed  question  of  law  and 
fact.  The  question  whether  a  conveyance,  which  is  attacked  as  fraud- 
ulent, was  made  to  hinder,  delay,  or  defraud  creditors  may  prop- 
erly be  submitted  to  a  jury.^* 

§  1526.  When  Issues  Hot  Submitted. 

If  it  is  apparent  that  only  one  conclusion  could  be  properly  drawn 
by  a  jury  from  the  evidence,  an  issue  will  not  be  submitted,  for  in 
such  case  the  court  would  be  compelled  to  disregard  a  finding  contrary 
to  its  own  view  of  the  proof.  ^**  However  if  an  issue  is  submitted  to  a 
jury  in  a  case  where  such  step  is  superfluous  and  the  jury  reaches  the 

11  For  another  case  in  which  consid-       i^  McTjaughlin  o.  Bank  (1849)  7  How. 
erationB  of  the  same  character  played  220,  12  L.  ed.  675. 
a  part,  see  Fullagar  0.  Clark  (1812)  18       isEarle   r.    McCartney    (C.   C.   A.; 
Ves.  Jr.  481,  abstracted,  po9i,  %  1529.       1901)  109  Fed.  13. 

112  Dan.  Ch.  Pr.  406. 

IS  Rouse  V.  Homsby  (C.  C.  A.;  1895) 
67  Fed,  219, 14  0,  C.  A-  377, 
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correct  conclusion,  its  finding  will  not  be  set  aside  for  any  error  in  the 
proceedings.** 

An  issue  for  the  ascertainment  of  the  amount  of  damages  to  be 
assessed  will  not  be  awarded  where  the  court  itself  can  lay  hold  of  a 
simple,  equitable,  and  precise  rule  by  which  to  fix  the  amount*^ 
Where  the  truth  of  the  facts  can  be  satisfactorily  ascertained  by  the 
judge  without  the  aid  of  a  jury,  it  is  his  duty  to  decide  on  the  facts, 
and  not  subject  the  parties  to  the  expense  and  delay  of  a  trial  at  law.*^ 

A  motion  for  the  submission  of  an  issue  to  a  jury  will  not  be 
granted  where  a  pro  confesso  has  been  taken,  and  no  application  has 
been  made  to  set  the  same  aside.  All  the  material  allegations  of  the 
bill  being  admitted  by  the  pro  confesso  the  submission  of  an  issue  is 
out  of  the  question ;  for,  even  if  a  verdict  were  rendered  in  favor  of 
the  defendant,  it  could  not  be  given  effect.*^ 

A  patent  case  will  not  be  sent  to  a  jury  where  there  are  no  issues, 
depending  on  the  credibility  of  witnesses  or  on  the  intricacy  of  the 
patent,  such  as  to  make  the  case  susceptible  of  easier  solution  or 
greater  certainty  as  to  the  truth  before  such  a  tribunal  than  it  admits 
of  when  presented  to  the  consideration  of  the  court.'^ 

§  1526.  Conriderations  Affecting  Court's  Discretion. 

The  object  of  submitting  an  issue  to  the  jury  is  sometimes  not  so 
much  to  get  the  opinion  of  a  jury  on  the  evidence  before  the  court 
when  the  issue  is  ordered  as  it  is  to  give  the  parties  an  opportunity  to 
adduce  additional  evidence  that  may  tend  to  resolve  the  difficulties. 
Hence  the  fact  that  no  more  testimony  can  be  had  at  the  trial  of  the 
issue  at  law  is  an  argument  against  submitting  the  issue.^*  So,  the 
circumstance  that  an  issue,  if  submitted  to  the  jury,  would  have  to  be 
tried  largely  on  depositions,  owing  to  the  great  distance  jat  which  the 
witnesses  live,  is  a  consideration  that  makes  against  the  propriety  of 
submitting  the  issue ;  for  in  such  case  the  jury  would  have  no  advan- 
tage over  the  court  itself  in  resolving  the  doubt** 

On  the  hearing  of  a  motion  on  the  part  of  an  intervening  petitioner 
to  submit  to  the  jury  an  issue  on  a  question  of  damages  for  personal 
injury,  the  court  may  consider  the  merit  of  the  claim  set  forth  in  the 

i<  Do88  V.  Tyack  (1862)  14  How.  297,  >•  Cochrane  r.  Deener  (1876)  94  U.  S. 

14  L.  ed.  428.  784,  24  L.  ed.  140. 

17  Pratt  0.  Law  (181S)  9  Cranch  466,  >i  Goodyear  v.  Providence  Rubber  Co. 

3  L.  ed.  791.  (1864)  2  Cliff.  361,  Fed.  Cas.  No.  6,583; 

isu.   S.   V.   Sampexyac    (1831)    Fed.  U.  S.  v.  Samperyac  (1831)  Hempst  118, 

Cas.  No.  16.216a.  Fed.  Cas.  No.  16,216a. 

19  United  States  v.  Samperyac  (1831)  <<  Herdsman  v.  Lewis  (1882)  9  Fed. 

Hempst.  118,  Fed.  Cas.  No.  16,216o.  863, 


petitioio,  an4  if  it  showa  »A  C^^we  Qf  9fi\ion  the.  i^s^  ytaU  ftPt  \§l  wV" 
mitted  but  on  the  contrary  the  petition  will  be  dismissed*/?' 

Thftt  a  cause  has  alr^dy  be^  :fuHy  cw^i^ejfe^  l?y  ai  n^Wftt^  PJft  an 
order  of  refierence,  i^nd  ^iterwar^  jp^  tl^fi  cpw^^t,  w4  thfit  b^^th  Uaye 
reached  9  coinclusion  satisfactory  tp  tlj^^qpa^ye^  ^re  ^wIRei^t  WP^i;^ 
for  d^i^yiog  an  appjicatioji  tp,  svlpwU  an  i^i^e  ta  ^  j wy.?* 

§  1527.  I^yiew  of  fli^retiw  a*  W  ^Vi^mk4M  VH  ftW»- 

As  the  submission  of  issues  to  a  jury  rn  an  equity  cause  is  discre- 
tionary with  the  court  of  first  instance,  its  action  on  an  application 
directed  to  that  end  can  hardly  be  said  to  be  subject  to  review.  Rarely, 
if  ever,  can  the  submission  of  an  issue  to  a  jury  be  deemed  a  ground  of 
error,  though  it  may  be  conceded  that  it  is  erroneous  to  submit  an 
idle  or  impertinent  issue  or  one  involving  purely  a  question  of  law.*^ 

If  a  court  improvidently  grants  an  order  for  the  submission  of 
issues,  the  verdict  may  afterwards  be  accepted  or  rejected  as  the  court 
chooses,  and  the  only  harm  is  that  unnecessary  costs  may  have  been 
thereby  incurred.  If  the  court  refuses  to  submit  issues  in  a  case 
where  it  would  be  proper  to  do  so,  the  appellate  court  could  not 
directly  interfere  with  the  exercise  of  the  d\s9retion  of  the  Ipwer  court 
on  that  point.  But  in  an  extraordinary  case  the  appellate  court  could, 
in  the  exercise  of  its  ow^  discretion,  rem^tid  the  cause  witli^  directions 
to  submit  issues  for  its  own  satisfaction. 

Qoi^hranfi  v.  Deener  (1876)  ^  U.  S.  784,  24  L.  ^.  1^:  Ii\  p^te|a^  on  ft  ^eco^d 
where  t^e  Iqwer.  cqurt  had  refused  to  subi^it  i^  pi^tent  case  to  a  jury,  th^  sunrepie 
court  ^aid :  "  The  co^rt  below,  however,  exercised  its  discretion  to  dec^e  the  case 
upon  its  merits,  without  the  aid  of  a  jury  of  any  sort,  and  their  action  is  not  a 
ground  of  appeal.  If  we  were  convinced,  however,  that  the  case  was  not  properly 
decided,  and  could  not  be  properly,  decided  without  such  a  reference,  we  might 
un4o.ubte41y»  in  the  es^^^ci^^  o|  our  ow^  d^cre^ioq^  reif\a^4  it  to  the  Qourt  b^low 
fpr  ^hat  purpose." 

FoT'pmUHes  and  Jncid^nts  of  Supm^ssion  qf  Issues, 

§  1S28.  At  What  Stage  Issues  Submitted. 

As  a  general  rule  an  order  for  the  submission  of  issues  to  a  jury  in 
^jx  equity  suit  wiU  not  he  granted  until  all  th^  fro^f  has  been  taken 
and  publication  passed.    The  reason  is  thaf  such  an  order  should  not 

ssMilesv.ReceiveTfl  (1883)  4  Hughes,  SsMcLayghlip  0.  Bank  of  Potomac 
172,  Fed.  Cas.  No.  9,544.  (1849)  7  How.  220,  12  L.  ed.  675. 

94  Earle  v.  McOartn^y  (1901)  109  Fed. 
13. 
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be  granted  at  all  where  the  truth  of  the  facts  can  be  conveniently  and 
satisfactorily  ascertained  by  the  court  itself,  and  as  that  question  can* 
not  usually  be  determined  in  advance  of  publication,  the  motion 
should  be  deferred  to  that  stage  of  the  controversy.  After  a  cause  is 
submitted  to  a  jury  additional  oral  testimony  may  undoubtedly  be 
afterwards  introduced  before  the  jury,  but  the  better  practice  is  to 
defer  the  granting  of  the  motion  until  all  the  evidence  to  be  taken 
imder  the  equity  rules  is  before  the  court'^ 

An  issue  may  be  granted  either  upon  the  original  hearing  of  the 
cause,  or  upon  a  hearing  for  further  directions,  or  upon  exceptions  to 
a  master's  report  upon  an  inquiry;  and  sometimes  where  the  court 
sees  that  the  consequence  of  directing  an  inquiry  as  to  a  particular 
fact  must  be  that  the  master's  report  will  be  excepted  to,  and  that  an 
issue  must  be  eventually  directed,  it  will  direct  the  issue  at  once.'^ 

An  issue  may  be  sent  for  trial  by  a  jury  out  of  chancery,  though 
the  cause  has  already  been  referred.'^ 

§  1529.  When  Innes  Submitted  in  Early  Stages  of  Salt. 

A  court  of  equity  undoubtedly  has  the  power  to  order  issues  to  be 
submitted  to  a  jury  before  the  proof  has  been  taken  and  on  the  mere 
suggestion  of  the  parties,  or  one  of  them,  that  the  testimony  on  an 
important  question  of  fact  will  be  conflicting.  But  such  an  order  is 
out  of  usual  course  and  will  not  be  granted  except  under  very  extra- 
ordinary circumstances.** 

In  the  preliminary  stages  of  a  suit  an  issue  may  properly  be  sub- 
mitted if  it  constitutes  the  very  foundation  of  the  suit  and  is  of  such 
character  as  certainly  to  put  an  end  to  the  litigation  one  way  or  the 
other ;  but  this  will  not  be  done,  at  such  stage  of  the  proceedings,  if  it 
18  impossible  to  determine  whether  the  issues  tendered  will  ever 
become  material,  or  if  so,  whether  they  may  not  be  settled  by  the  court 
without  the  aid  of  a  jury.  As  a  general  rule  the  court  will  not  grant 
an  issue  upon  motion  before  hearing  unless  upon  consent. 

1.  Fenno  v.  Primrose  (1903)  126  Fed.  636:  The  proeeeution  of  an  action  at 
law  having  been  enjoined,  the  plaintiff  at  law,  being  the  defendant  in  the  equity 
rait,  filed  a  croes  bill  and  sought  to  recover  on  the  same  ground  that  constituted 
the  basis  of  his  action  at  law.   After  the  cause  was  at  issue  by  answer  and  replica- 

s<  Goodyear  v.  Providence  Rubber  Co.  ti  Field  o.  Holland  (1810)  6  Cranch 
(1864)  Fed.  Cas.  No.  6,688.  8,  3  L.  ed.  136. 

t7  2  Dan.  (7h.  Pr.  734.  <•  Herdsman  v.  Uwis  (1882)   9  Fed. 

S63, 

ICq.  Prac.  Vol.  II.—Q0, 
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tion,  but  before  the  proof  had  been  taken,  the  cross  plaintiff  applied  to  the  court 
to  submit  issues  to  the  jury.  It  was  insisted  that  these  issues  were  peculiarly  fit 
for  the  determination  of  a  jury  and  would  have  been  so  determined  in  the  action 
at  law  but  for  the  institution  of  the  equity  suit  and  the  consequent  enjoining  of 
the  proceedings  at  law.  But  the  court  refused  to  grant  the  application  on  the 
ground  that  it  was  premature. 

2.  Fullagar  v.  Clark  (1812)  18  Ves.  Jr.  481:  This  is  a  somewhat^  instinctive 
case  on  the  question  whether  an  issue  should  be  directed  in  the  early  stages  of  a 
suit  without  the  consent  of  both  parties.  The  bill  sought  to  have  a  lease  canceled 
as  having  been  unduly  obtained.  An  answer  having  been  put  in  denying  the 
charge  of  undue  influence,  the  plaintiff  moved  that  an  issue  be  directed  to  try 
whether  the  plaintiff  was  of  competent  mind  at  the  time  of  executing  the  lease  and 
whether  the  lease  was  obtained  by  undue  influence.  Lord  Eldon  refused  to  grant 
the  motion.  Among  other  things  his  lordship  said :  **  If  this  motion  upon  the 
answer  was  merely  for  an  issue  to  try  whether  the  plaintiff  was  of  competent 
mind  to  execute  a  deed,  and  nothing  more,  and  that  could  not  be  tried  in  the 
ejectment,  I  will  not  say  that  I  would  not  direct  that  issue.  ...  I  have  myself 
in  one  or  two  instances  ventured  to  interpose  in  a  very  early  stage  of  the  cause 
where  a  simple  fact,  legitimacy  for  instance,  is  to  decide  everything;  and  in  such 
a  case  this  course,  without  putting  the  parties  to  the  expense  of  going  to  replica- 
tion and  the  examination  of  witnesses,  I  am  convinced  was  not  wrong;  but  it  is 
very  delicate  in  this  early  stage  to  direct  an  issue  to  try  whether  an  instrument 
has  been  fraudulently  or  unduly  obtained;  which  is  different  from  a  mere  question 
of  competence;  bringing  into  hazard  part  of  the  very  vitals  and  essence  of  the 
jurisdiction;  my  opinion  being  that  this  court  will,  as  it  ought  in  many  cases, 
order  an  instrument  to  be  delivered  up,  as  unduly  obtained,  that  a  jury  would  not 
be  justified  in  impeaching  by  the  rules  of  law  which  require  fraud  to  be  proved." 

§  1530.  Form  and  Scope  of  Israes. 

The  issues  of  fact  submitted  to  the  jury  should  be  made  up  by  the 
court  or  by  the  parties  under  the  direction  of  the  court,  and  they 
should  preferably  be  put  in  the  form  of  questions.  These  should  be  so 
framed  as  to  require  merely  an  affirmative  or  negative  answer.  The 
questions  together  with  the  answers  given  by  the  jury  constitute  the 
special  findings  or  special  verdict  on  which  the  court  may  base  its 
decree.'® 

The  special  issues  submitted  to  the  jury  may  be  limited  to  a  single 
point  or  to  several,  or  they  may  extend  to  all  the  matters  in  dispute,'^ 

§  1531.  Orders  Incident  to  Snlonisaion  of  Issues— Evidence. 

In  directing  an  issue  to  be  tried  at  law,  the  court  of  equity  has 
the  right  to  make  any  orders  pertinent  to  the  conduct  of  the  trial  at 

so  Gibson,  Suits  in  Chan.  (2d  ed.)  si  Kohn  v.  MoXtilta  (1893)  147  U.  S, 
650.  240,  37  L.  ed.  162. 
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law  that  may  be  deeioad  necessary  to  a  juat  detenmnation  of  the  issue. 
In  the  exercise  of  this  authority  the  court  of  equity  will  order  the 
parties  to  make  such  formal  admissions  as  are  required  to  raise  the 
question  to  be  determined.  It  will  also  give  proper  instructions  as  to 
the  introduction  of  the  answer  in  the  equity  cause  as  evidence  in  the 
trial  at  law,**  To  leave  the  court  of  law  to  proceed  entirely  on  its  own 
rules  of  evidence  would  often  lead  to  unjust  consequences  and  would 
not  comport  with  the  principles  upon  which  proceedings  in  equity  are 
conducted.** 

The  court  of  equity  will  also,  if  it  sees  fit,  order  that  the  depositions 
already  taken  in  the  equity  cause  may  be  read  at  the  trial  of  the  issue ; 
but  as  the  sending  of  an  issue  to  the  law  court  usually  contemplates 
that  the  witnesses  shall  be  there  examined  viva  voce  before  the  jury, 
the  court  will  commonly  order  that  the  depositions  be  read  only  in  the 
event  the  attendance  of  witnesses  in  question  cannot  be  obtained  at 
the  trial,  as  where  they  are  dead,  absent,  or  in  frail  health.*^ 

§  1532.  Orders  for  Production  of  Documents. 

If  there  is  any  need  for  such  an  order,  the  equity  court  upon  direct- 
ing an  issue  at  law  will  order  the  parties  to  produce  at  the  trial  all 
docmnents  in  their  possession,  custody,  or  power,  which  the  other 
parties  may  require,  or  which  the  court  may  think  necessary  for  a 
complete  investigation ;  and,  if  such  order  does  not  form  part  of  the 
original  order  directing  the  issue,  it  may  be  obtained  afterwards, 
upon  motion.*" 

2  Daniel],  Chanoeiy  Practice,  737,  739:  'The  role  as  to  producing  papers  on 
a  trial  at  law  directed  by  the  court  of  chancery  is  this:  If  the  court,  on  motion  or 
by  decree,  directs  a  trial,  that  trial  is  directed  in  such  a  way  that  all  productions 
which  the  court  ccmceives  to  be  useful  upon  that  trial,  the  creature  of  its  own 
direction,  shall  be  made.  Upon  this  principle  the  court  will  order  documents 
which  are  in  the  possession  of  another  defendant,  to  be  produced  at  the  trial  of 
an  issue,  even  though  such  defendant  declines  to  be  a  party  to  the  issue.  ...  It 
is  to  be  remarked  that  the  ordinary  order  for  the  production  of  books,  papers,  and 
writings,  before  the  master,  will  not  be  sufficient  to  compel  their  production  at 
the  trial.  Such  production  must  be  specially  ordered  and  usually  forms  part  of 
the  order  directing  the  issue;  where  that  is  not  the  case,  a  special  application 
must  be  made  to  the  court.  Where  the  court  has  ordered  an  issue  or  an  action 
at  law,  with  directions  for  a  production  of  papers,  a  bill  of  disooveiy  cannot  be 
filed  without  leave  of  the  court." 

82  Ibbottson  0.  Rhodes  (1706)  2  Vem.  "  2  Dan.  Gh.  Pr.  400. 
564;  Pember  v.  Mathers  (1779)  1  Bro.  t*2  Dan.  Ch.  Pr.  744. 
Ch.  S2.  S6  2  X)an.  Ch.  Pr.  737, 
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§  153S.  Order  Appointing  Time  for  Trial  of  Inaes. 

The  decree  or  order  directing  the  issue  specifies  the  term  and  time 
when  the  issue  is  to  he  tried ;  but  it  seems  that  the  court  has  no  power 
to  make  a  compulsory  order  to  force  the  parties  to  proceed  on  the 
issue.  If)  however,  the  plaintiff  makes  default  in  taking  the  issue  for 
trial  in  the  court  of  law  at  the  time  appointed,  the  court  of  equi^ 
will  order  the  issue  to  be  taken  pro  confesso  against  him,*' 


§  1534.  Discharge  of  Order  for  Snbminion  of  Iitnei. 

An  order  for  the  submission  of  an  issue  to  a  jury  is  impliedly  dis- 
charged and  abrogated  by  an  interlocutory  decree  deciding  the  merits 
of  the  case  and  disposing  of  the  issue  intended  to  be  submitted  to  the 
jury.*^ 

TriaX  of  I^sue  and  Confirmation  of  Verdict 

§  15SS.  In  What  Court  Iftnei  Tried. 

Issues  submitted  by  a  federal  court  of  equity  in  conformity  with 
the  ordinary  practice  and  usage  of  the  court  are  tried  before  a  jury 
in  the  law  side  of  the  court,  just  as,  under  the  English  practice,  the 
issues  were  sent  into  the  court  of  common  law.  However  the  organiza- 
tion of  the  federal  courts  is  such  that  material  departures  from  this 
course  of  proceedings  are  not  always  fatal.  The  first  of  the  two  fol- 
lowing decisions  shows  the  formal  and  proper  practice,  while  the  sec- 
ond shows  a  modified  practice  whereby  the  jury  is  brought  directly 
into  the  court  of  equity  to  respond  to  the  issues  submitted  to  it. 

Kerr  v.  South  Park  Cimmiaaionert  (1886)  117  U.  S.  379,  388,  20  L.  ed.  924,  927, 
6  Sup.  Ct.  801,  806:  The  value  of  certain  real  estate  at  a  particular  date  being 
in  controversy,  an  issue  was  made  up  in  the  court  of  equity  and  submitted  to  a 
jury  on  the  law  side  of  the  court.  The  verdict  was  then  duly  certified  back  to  the 
court  of  equity  by  the  clerk  and  a  decree  was  entered  upon  the  verdict  and  in  con« 
formity  with  it.    This  was  adjudged  to  be  good  practice.  *> 

WUson  V.  Riddle  (1887)  123  U.  S.  608,  31  L.  ed.  280,  8  Sup.  Ct  255.  Desiring 
to  have  the  verdict  of  a  jury  on  certain  issues  involved  in  the  suit,  the  court, 
sitting  as  a  court  of  equity,  impaneled  a  jury  to  try  the  issues  and  to  give  a 

8<  2  Dan.  Ch.  Pr.  740.  dered  that  a  jury  come  at  the  next  term 

S7  Field  V.  Holland  (1810)   6  Crancb  on  the  law  side  of  this  court  to  ascertain 

22,  3  L.  ed.  140.  by  their  verdict,  whether  there  was  or 

s<In  Drope  v.  Miller  (1827)  Hempst.  was  not  a  partnership  in  trade  formed 

49,  Fed.  Cas.  No.  4,092a,  an  issue  on  by  said  Drope  and  Miller,  in  April  1819, 

the  controverted  question  of  the  exist-  and   that  the  verdict  of   the   jury  be 

ence  of  a  partnership  was  ordered  to  be  immediately  certified  to  this  court  as  a 

submitte4  thus:    "It  is,  therefore,  or-  court  in  chancerjr*" 
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special  verdict  in  the  form  of  specific  answers  to  questions  embodying  such  issues. 
The  trial  was  then  liad  on  those  issues  before  the  same  judge.  A  decree  was  sub- 
sequently entered  in  harmony  with  the  yerdict  of  the  jury  but  without  specific 
reference  to  it.  The  decree  merely  stated  that  the  cause  came  on  to  be  heard  and 
was  argued  by  counsel  and  that  ''the  court,  upon  proof  submitted,  finds  and 
decrees."  The  practice  followed  in  this  case  was  upheld  as  valid  throughout. 
The  losing  party  insisted  that  the  submission  to  the  jury  was  irregular.  Said 
the  supreme  court:  "There  is  no  force  in  this  objection.  It  appears  by  the 
record  that  the  same  judge  before  whom  the  jury  trial  vras  had  acted  as  chan- 
cellor in  making  the  decree  in  the  suit  in  equity;  and  that  the  proofs  taken  and 
relied  upon  in  the  hearing  in  the  suit  in  equity  were  the  same  proofs  which  were 
before  the  jury  on  the  trial  of  the  issues  of  fact.  Under  these  circumstances,  a 
previous  order  for  the  trial  by  jury,  and  any  certificate  of  the  result,  by  the  judge 
presiding  on  the  trial,  to  himself  as  chancellor,  were  unnecessary,  although  it 
would  have  been  more  formal  if  the  court  in  equity  had  ordered  a  jury  to  be 
impaneled  on  the  law  side  of  the  court,  and  the  verdict  had  been  certified  by  the 
cleric  to  the  equity  side,  as  was  done  in  Kerr  v.  South  Park  Gonunissioners." 

§  1686.  Zmpaneling  Jury  in  Patent  Suits. 

In  the  trial  of  patent  suits  our  circuit  courts  sitting  as  courts  of 
equity  are  expressly  authorized  by  statute  to  impanel  a  jury  in  their 
presence  and  there  submit  issues  to  them. 

Act  of  February  16,  1875,  ch.  77,  section  2:  Said  courts,  when  sitting  in  equity 
for  the  trial  of  patent  causes,  may  impanel  a  jury  of  not  less  than  five  and  not 
more  than  twelve  persons,  subject  to  such  general  rules  in  the  premises  as  may, 
from  time  to  time,  be  made  by  the  supreme  court,  and  submit  to  them  such  ques- 
tions of  fact  arising  in  such  cause  as  such  circuit  court  shall  deem  expedient ;  and 
the  verdict  of  such  jury  shall  be  treated  and  proceeded  upon  in  the  same  manner 
and  with  the  same  effect  as  in  the  case  of  issues  sent  from  chancery  to  a  court 
of  law  and  returned  with  such  findings.  <> 

§  15S7.  Proceedings  in  Conformity  with  Common-Law  TTsage. 

The  course  of  proceeding  in  the  court  of  common  law  on  the  trial 
of  an  issue  sent  from  the  court  of  equity  is  generally  the  same  as  that 
adopted  in  ordinary  trials  at  law,  subject,  however,  to  such  directions 
as  the  equity  court  may  have  given  in  making  the  order  for  the  trial 
of  the  issue.  The  pleadings  in  the  equity  suit  cannot  be  read  in  evi- 
dence before  the  jury  unless  the  court  of  equity  has  so  directed ;  and 
after  the  jury  is  sworn,  it  is  then  too  late  for  the  federal  court,  sitting 
as  a  court  of  law,  to  resolve  itself  into  a  court  of  equity  for  the  pur- 
pose of  making  an  order  for  the  reading  of  the  answer  before  the 
jury,  when  this  might  operate  as  a  surprise  to  the  other  party.^^ 

s»  is  Stat.  L.  316,  5  Fed.  Stat.  Anno.  4oKing  v.  Force  (1820)  2  Cranch,  C. 
S7e.  C.  208,  Fed.  Cas.  No.  7,791. 
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§  1538.  Form  of  Verdict 

The  verdict  should  correspond  with  the  issue,  or  issues,  submitted ; 
but  substantial  conformity  is  sufficient.  Excessive  technicality  will 
not  be  tolerated.  Thus,  where  an  issue  required  the  jury  to  determine 
whether  a  sale  of  goods  ^^  was  or  was  not  fraudulent  as  to  the  plain- 
tiffs," a  finding  that  the  sale  was  fraudulent  was  held  to  be  sufficient 
though  it  did  not  state  as  to  whom  it  was  fraudulent.** 

A  finding  inconsistent  with  the  pleadings  will  be  ignored.*' 

§  1539.  Certification  of  Verdict  to  Court  of  Equity. 

After  the  trial  has  been  had,  the  judge  before  whom  the  proceedings 
were  conducted  certifies  how  the  verdict  was  found,  and  his  certificate 
is  returned  into  the  court  of  equity,  no  judgment  being  entered  in  the 
court  of  law  on  the  verdict.  If  any  special  circumstances  occur  at  the 
trial,  which  the  judge  thinks  it  material  for  the  court  of  equity  to 
be  informed  about,  the  judge  of  the  law  court  will  state  those  circum- 
stances in  a  postea,  or  return,  accompanying  his  certificate  of  the 
verdict.*^ 

§  1540.  Adviftory  Character  of  Verdict. 

The  verdict  of  the  jury,  or  its  specific  finding  on  an  issue  submitted 
to  it,  is  not  binding  on  the  court  but  is  advisory  only.  The  equity 
court  may,  in  its  discretion,  set  the  same  aside  and  grant  a  new  trial ; 
or,  disregarding  the  finding,  it  may  proceed  to  hear  the  cause  and 
decide  contrary  to  the  verdict.  Or  it  may  adopt  the  verdict  partially 
and  give  it  limited  effect.**  The  verdict  of  the  jury  is  entitled  to 
much  weight,  but  it  is  advisory  only  and  not  conclusive.**^ 

41  Doss  V.  Tyack  (1852)  14  How.  297,       «  Silsby  t).  Foote  (1867)  20  How.  386, 

300,  14  L.  ed.  428,  429.  15  L.  ed.  966;  Goodyear  v.  Providence 

4  2  M'Ferrant?.  Taylor  (1806)  3  Cranch  Rubber   Co.    (18(VI)    2   Cliff.   351,   Fed. 

270,  2  L.  ed.  436.  Cas.  No.  6,583;  Sickels  v.  Youngs  (1855) 

43  2Dan.  Ch.  Pr.  746.  2   Blatchf.   293,   Fed.   Cas.   No.    12,838; 

4  4  Quinby  r.  Conlan  (1881)  104  U.  S.  Brooks  v,  Bicknell  (1845)  4  McLean  70, 

420,  424,  26  L.   ed.  800,   801;    Watt  V.  Fed.  Cas.  No.  1,946;  Ely  v.  Monson  etc. 

Starke   (1879)   101  U.  S.  247,  25  L.  ed.  Mfg.  Co.   (1860)  4  Fisher,  Pat.  Cas.  64, 

826;  Allen  t\  Blunt  (1845)  3  Story  742;  Fed.  Cas.  No.  4,431. 
Clyde  V.  Richmond  etc.  Co.   (C.  C.  A.;       Under  some  state  statutes  giving  an 

1806)  72  Fed.  121,  18  C.  C.  A.  467.  unconditional  rig:ht  to  have  issuesin  a 

The  supreme  court  has  power  to  dis-  suit  in  equity  tried  by  a  jury,  the  ver- 

regard  the  verdict  of  the  jury  on  an  diet  of  the  jury  is  controlling,  and  not 

issue  at  law  and  to  enter  a  decree  con-  merely   advisory   as    under    the   equity 

trary  to  that  verdict,  if  it  sees  fit  to  do  practice  of  the  federal  courts.     OsDorn 

so.    Prout  r.  Roby  (1872)  15  Wall.  471,  v.  Osbom  (1880)  6  Fed.  389. 
475,  21  L.  ed.  58,  69. 
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Idaho  and  Oregon  Land  Co.  v,  Bradbury  (1880)  132  U.  S.  500,  33  L.  ed.  433,  10 
Sup.  Ct.  177:  A  territorial  court  of  equity  submitted  several  issues  to  a  jury 
some  of  which  were  found  in  favor  of  the  plaintiff.  On  other  issues  the  jurota 
failed  to  agree,  but  they  brought  in  a  general  verdict  in  favor  of  the  plaintiff. 
The  court  set  aside  the  general  verdict,  filed  its  own  ^ding  of  facts,  adopting  the 
special  findings  of  the  jury  as  far  as  they  went,  and  entered  a  decree  in  favor  of 
the  plaintiff  for  a  much  larger  sum.  The  decree  purported  to  be  made  on  the 
proofs,  records,  and  evidence  produced  by  the  respective  parties.  Among  other 
things  the  supreme  court  said:  "  The  case  being  one  of  equitable  jurisdiction  only, 
the  court  was  not  bound  to  submit  any  issue  of  fact  to  the  jury,  and,  having  done 
so,  was  at  liberty  to  disregard  the  verdict  and  finding^  of  the  jury  either  by  set- 
ting them  or  any  of  them  aside,  or  by  letting  them  stand,  and  allowing  them  more 
or  less  weight  in  its  final  hearing  and  decree,  according  to  Its  dw)l  View  of  the 
evidence  in  the  cause.  By  the  settled  course  of  decision  in  this  court,  it  is  not 
necessary  that  a  court  of  equity  should  formally  set  aside  the  verdict  or  finding 
of  a  jury,  before  proceeding  to  enter  a  decree  which  does  not  conform  to  it." 

Even  in  intervention  proceedings  where  legal  causes  of  action  find 
their  way  into  the  court  of  equity  and  are  submitted  on  proper  issues 
to  a  jury,  the  verdict  is  not  binding  on  the  judgment  of  the  court,  but 
is  advisory  and  may  be  disregarded  by  the  court,  either  partially  or 
in  toto}^ 

§  1541.  Weight  of  Verdict. 

It  should  not  be  inferred  frotn  what  has  just  been  said  that  the  find- 
ings of  a  juify  on  the  issues  submitted  to  it  are  regarded  as  of  trivial 
import.  Issues  are  sent  to  a  jury  to  resolve  the  doubts  of  the  court; 
and  usually  the  case  is  one  where  a  slight  consideration  will  turn  the 
scale  eithp^  way*  In  such  a  situation  the  fact  that 'the  jury  finds  otie 
way  rather  than  the  other  is  an  important  factor.  The  verdict  is  not 
a  mere  form ;  and  it  will  be  made  the  basis  of  the  decree,  unless  the 
court  sees  good  reasons  foi*  rejecting  it  and  making  a  decree  againftt 
it.*^ 

A  x^nding  of  a  jury  on  an  issue  submitted  to  it  and  a  decree  of  the 
court  confirming  the  same  give  rise  to  a  prima  fcxie  presumption 
that  it  is  correct;  and  on  appeal  it  will  be  set  aside  only  in  case  of 
manifest  error  or  mistake.^^  It  is  to  be  supposed  that  the  concurrent 
finding  of  the  jury  and  court  is  entitled  to  about  the  same  weight  as 
the  concurrent  finding  of  a  master  and  court,  though  possibly  a  Ettle 

4tKohn  0.  McKulta  (1893)  147  U.  S.  670,   22   L.   ed.   462;    Garsed  v.   Beall 
238,  37  Jj.  ed.  160, 13  Sup.  Ct.  298;  Clyde    (1875)  92  U.  S.  684,  23  L<  ed.  086. 
V:  Richmond  etc.  R.  Co.  (C.  C.  A.;  1896)        ^s  McLaughlin  v.  Bank  (1849)  7  How. 
18  C.  C.  A.  467,  72  Fed.  121.  228,  12  L.  ed.  679. 

47  Baaey  v.  (iallagher  (1876)  20  Wall. 
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more  weight  should  be  conceded  where  the  matter  submitted  to  the 
jury  is  one  peculiarly  fit  for  the  consideration  of  such  a  body. 


§  1642.  Character  of  TTnoonilrmed 

The  finding  of  the  jury  on  an  issue  of  fact  is  not  of  any  effect  until 
it  is  confirmed  and  made  the  basis  of  a  decree  in  the  court  of  equity. 
The  mere  verdict  cannot  be  pleaded  as  res  jvdicata.^^ 

CorrecHon  of  Errors  in  Legal  Proceedings. 

§  1643.  Application  for  Hew  Trial. 

The  most  peculiar  and  characteristic  feature  of  the  practice  in  the 
trial  of  issues  sent  from  equity  into  the  court  of  law  is  found  in  the 
mode  of  proceeding  that  must  be  pursued  in  order  to  correct  errors  in 
the  legal  proceedings  and  to  obtain  a  new  trial  in  the  court  of  law. 
The  rule  is  that  the  application  for  the  setting  aside  of  the  verdict 
and  the  granting  of  a  new  trial  of  the  issue  should  be  made  to  the 
court  of  equity  that  directed  the  issue  to  be  tried ;  *^  and  such  applica- 
tion is,  of  course^  made  after  the  law  court  has  certified  the  verdict 
back  to  the  court  of  equity."* 

Though  as  a  rule  the  application  for  the  new  trial  of  the  issue  at 
law  should  be  made  to  the  court  of  equity^  it  does  not  necessarily 
result  that  the  proceedings  are  vitiated  by  the  circumstance  that  a 
new  trial  of  the  issue  is  granted  by  the  court  of  law  itself ,  before  cer- 
tifying the  verdict  to  the  court  of  equity.  If  a  new  trial  is  granted  in 
the  law  court  and  the  court  of  equity  adopts  the  second  verdict,  it 
thereby  ratifies  the  action  of  the  law  court  in  setting  the  first  verdict 
aside  and  granting  a  new  triaL"' 

§  1544.  Considerations  Ooveming  Oranting  of  Hew  Trial. 

In  considering  the  propriety  of  granting  a  motion  for  a  new  trial, 
the  court  of  equity  proceeds  upon  principles  very  different  from 
those  that  control  in  trials  at  law.     This  results  from  the  circum- 

49  Allen  V.  Blunt  (1S45)  Fed.  Cas.  No.  law  side  and  that  the  yerdict  then  ren- 

216.  dered  had  been  set  aside  by  the  law 

60  Rule  47,  £ng.  Orders  in  Chancery  court  without  being  certified  to  the 
(1828,  1831).  equity  side.     Tt  was  insisted  that  pro- 

61  Johnson  t;.  Harmon  (1876)  94  U.  ceedings  to  set  aside  such  verdict  could 
S.  378,  24  L.  ed.  273.  only  be  taken  in  the  equity  side  after 

S3  Kerr  v.  South  Park  Com'rs  (1886)  the  verdict  should  have  been  certified 
117  U.  S.  379,  388,  29  L.  ed.  924,  927,  6  back  and  that  consequently  the  act  of 
Sup.  Ct.  801,  806.  It  appeared  in  this  the  law  court  in  setting  the  verdict 
case  that  there  had  been  a  previous  aside  was  unavailing.  Hence,  it  was 
trial  of  this  issue  before  a  jury  on  the  argued,  the  second  trial  was  improper. 
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stance  that  the  trial  of  an  issue  in  an  equity  cause  is  obtained  solely 
to  assist  the  judgment  and  inform  the  conscience  of  the  chancellor. 
In  many  cases — ^and  this  is  practically  always  true  in  the  federal 
courts — ^the  judge  who  tries  the  cause  in  equity  also  presides  over  the 
trial  of  the  issue  at  law.  But  even  where  this  does  not  occur,  the 
judge  who,  as  chancellory  passes  on  the  motion  for  a  new  trial,  has 
before  him,  or  may  have  before  him,  a  sufficient  record  of  the  proceed- 
ings at  law.  Consequently  he  is  presumed  to  know,  and  must  know, 
whether  that  verdict  is  satisfactory  to  him.  The  very  circumstance 
that  the  motion  for  a  new  trial  is  made  in  the  equity  court  and  not  in 
the  court  that  tried  the  issue  is  due  to  a  recognition  of  the  fact  that  the 
propriety  of  the  verdict  should  be  passed  on  by  the  chancellor  who 
has  the  discretion  to  receive  or  reject  it.  It  has  been  ruled  that  if, 
on  the  trial  of  an  issue  out  of  chancery,  the  judge  excludes  evidence 
that  should  have  been  admitted  or  admits  evidence  that  should  have 
been  excluded,  such  error  is  no  ground  for  a  new  trial  if  the  court 
thinks  that  the  verdict  ought  to  have  been  the  same  in  the  event  the 
evidence  improperly  excluded  had  been  admitted  or  the  evidence 
improperly  admitted  had  been  excluded.  So  it  is  in  regard  to  errors 
in  the  instructions  to  the  jury.  They  are  no  ground  for  granting  a 
new  trial  unless  the  verdict  ought  to  have  been  different  from  what 
it  is.**  The  power  to  grant  a  new  trial  of  the  issues  is  unques- 
tionably vested  in  the  chancellor;  but,  in  determining  that  matter, 
the  usual  practice  is  to  consider  the  whole  of  the  evidence  given  at  or 
before  the  trial  and  what  has  since  become  known  to  the  court ;  and 
the  rule  is,  that  if  the  court  is  satisfied  that  full  and  complete  justice 
has  been  done  between  the  parties,  the  motion  for  a  new  trial  will  Ixi 
denied.'*  But  the  court  of  equity  may  undoubtedly,  in  its  discretion, 
refuse  to  go  into  the  whole  merits  of  a  cause  in  passing  on  a  motion 
for  a  new  trial  of  an  issue ;  and  may  pass  on  the  motion  merely  in 
the  light  of  the  proceedings  at  the  trial  of  the  issue.'* 

Misdirection  on  the  part  of  the  judge  is  a  circumstance  to  be  taken 
into  consideration  where  the  evidence  is  not  so  strong  as  to  be  conclu- 
sive in  favor  of  the  verdict  without  regard  to  that  error.'* 

the  previous   verdict  not  having  been       "Watt  v.  Starke   (1879)    101  U.  S. 

properlj  set  aside,  but  being  Rtill   in  251,  25  L.  ed.  827. 

leroe.    It  was  shown  however  that  the       s  4  Johnson  r.  Harmon    (1876)   94  U. 

proceedings  in  both  sides  of  the  court  8.  371,  378,  24  L.  ed.  271,  273. 

were  before  the  same  judge,  and  it  was       s^  Cohen  v.  Grate  (1862)  3  Wall.  Jr. 

held  that  his  action  in  basing  his  decree  379.  Fed,  Cas.  No.  2,963. 

as  chancellor  on  the  second  Terdict  oper-       &•  Watt  r.  Starke   (1880)   101  U.  S. 

ated  as  an  adoption  of  tlie  action  of  the  247,  25  L.  ed.  826. 

law  court  in  setting  the  earlier  verdict 

aside. 
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A  new  trial  will  not  te  granted  on  the  ground  that  the  verdict  la 
contrary  to  the  evidence  unless  the  preponderance  of  the  evidence  is 
very  clearly  against  the  finding.  An  issue  is  not  submitted  as  a 
mere  matter  of  form.**' 

§  1545.  Saving  Errors  for  Consideration  in  Appellate  Court. 

Errors  in  rulings  made  by  the  court  at  the  trial  of  an  issue  from 
chancery  are  available  on  a  motion  for  a  new  trial  before  the  chan- 
cellor; but,  generally  speaking,  they  do  not  constitute  a  ground  for 
the  reversal  of  the  decree  of  the  court,  unless  the  benefit  of  such 
errors  is  specially  reserved  in  the  manner  presently  to  be  indicated.*^ 
If  the  record  does  not  show  what  evidence,  oral  or  otherwise,  was 
put  before  the  jury,  and  no  objection  is  made  to  the  proceedings  at 
the  trial  before  the  jury,  a  decree  of  the  lower  court  in  conformity 
with  the  finding  of  the  jury  will  not  be  disturbed.*** 

If  objections  are  made  and  exceptions  reserved  to  proceedings  at 
law,  when  an  issue  is  sent  out  from  the  court  of  equity,  those  excep- 
tions must  be  called  to  the  attention  of  the  court  of  equity  when  the 
finding  of  the  jury  is  certified  back,  and  a  ruling  of  the  chancery  court 
must  be  obtained  on  them.  This  is  usually  done  by  a  motion  for  a  new 
trial  made  in  the  court  of  equity.  If  the  exceptions  are  not  so 
renewed,  they  are  of  no  avail  in  a  higher  court  when  the  cause  goes  up 
on  appeal.  This  rule  applies  where  the  same  judge  sits  in  both  courts 
in  the  different  capacities  of  common-law  judge  and  chancellor  to  the 
same  extent  as  where  there  are  different  judges.^® 

Watt  V,  Starke  (1870)  101  U.  S.  247,  25  L.  d<L  S26:  The  supreme  oonrt  here 
described  the  practice  by  which  the  proceedings  on  the  trial  of  an  issue  out  of 
chancery  may  be  made  a  part  of  the  record  so  as  to  save  J^e  benefit  of  errors 
to  the  hearing  ih  the  appeUate  court  as  f oUows :  *'  A  motion  for  a  new  trial  must 
be  made  to  the  court  of  chancery;  and  for  that  purpose  the  party  applying  for  a 
new  trial  must  procure  notes  of  the  proceedings  and  of  the  evidence  given  at  the 
trial  for  the  use  of  the  chancellor.  This  is  done  either  by  having  the  proceedings 
and  evidence  reported  with  the  verdict,  or  by  moving  the  chancellor  to  send  to  the 
judge  who  tried  the  issue,  for  his  notes  of  trial ;  or  procuring  a  statement  of  the 
same  in  some  other  proper  way.  The  chancellor  then  has  before  him  the  evidence 
given  to  the  Jury,  and  the  proceedings  at  the  trial,  and  may  be  satisfied,  by  an 
examination  thereof,  that  the  verdict  ought  not  to  be  disturbed.    The  evidence  and 

S7  Brooks  0.  Bicknell  (1845)  4  McLean  11  L.  ed.  786;  Watt  v.  Starke  (1880) 
70,  Fed.  Cas.  No.  1,946.  101  U.  S.  247,  25  L.  ed.  826. 

B«  Johnson  V,  Harmon  (1876)  94  U.  59  Prout  t?.  Roby  (1872)  15  Wall.  472, 
S.  378,  24  L.  ed.  273 ;  Wilson  v.  Riddle  21  L.  ed.  58. 

(1887)    123  U.  S.  615,  31   L.  ed.  283;        60  Brockett  r.  Brockctt  (1845)  3  How. 
Brockett  v.  Brockett  (1845)  3  How.  691,  691, 11  L.  ed.  786. 
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proceedings  then  become  a  part  of  the  reoordy  and  go  up  to  the  court  of  appeal,  if 
an  appeal  L»  takoi." 

If  the  evidence  given  at  the  trial  of  the  issue  is  not  incorporated 
in  the  record  and  carried  up  in  the  manner  described,  the  appellate 
court  will  not  reverse  the  action  of  the  lower  court  in  confirming  the 
verdict  and  rendering  a  decree  thereon,  and  this  notwithstanding  the 
objections  to  the  proceedings  might  otherwise  have  been  a  good  ground 
for  reversal. 

1.  Johnson  v.  Harmon  (1876)  04  U.  S.  371,  24  L.  ed.  271 :  In  a  suit  to  set  aside 
a  conveyance  as  having  been  made  by  the  plaintiff  when  in  such  ^te  of  intoxica- 
tion as  to  render  him  incompetent,  an  issue  as  to  his  competency  was  submitted  to 
a  jury,  and  was  found  for  the  plaintiff.  Exceptions  were  reserved  by  the  defend* 
ant  to  the  charge  of  the  Judge  who  tried  the  issue  and  a  bill  Of  exceptions  Was 
allowed  and  signed  by  him  after  the  manner  of  the  practice  In  actions  at  law. 
Subsequently  the  exceptions  were  heard  in  the  equity  court  and  overruled.  No 
motion  for  a  new  trial  was  made.  A  final  hearing  was  then  had  upon  the  plead- 
ings,  evidence,  and  verdict,  and  a  decree  was  rendered  for  the  plaintiff.  On  appeal 
from  that  decree,  the  only  error  assigned  was  on  the  charge  of  the  court  In  the 
trial  of  the  issue  ut  law.  The  decree  of  the  lower  court  was  affirmed.  Said  llr. 
Justice  Bradley:  "A  decree  in  equity  .  . .  does  not  stand  or  fall  according  to  the 
legality  or  illegality  of  the  proceedings  on  the  trial  of  a  feigned  issue  in  the  cause; 
for  the  verdict  may  or  may  not  have  been  the  ground  of  the  decree.  It  is  the  duty 
of  the  court  of  first  instance  to  decide  (as  was  done  here)  ypon  the  whola  case, 
pleadings,  evidence,  and  verdict,  giving  to  the  latter  so  much  effect  as  it  is  worth. 
An  appeal  from  the  decree  must  be  decided  in  the  same  way,  namely,  upon  the 
whole  case,  and  cannot  be  made  to  turn  on  the  correctness  or  incorrectness  of  the 
judge's  rulings  at  the  trial  of  the  feigned  issue." 

2.  McLaughlin  v.  Bank  (1849)  7  How.  227,  12  L.  ed.  678:  In  a  case  Where  an 
issue  had  been  tried  before  a  juiy  out  of  equity,  the  supreme  court  said:  "  This 
court  cannot  express  any  opinion  on  matters  ruled  in  any  other  court,  or  side  of 
the  court,  than  that  appealed  from;  and  if  it  be  necessary  to  go  into  other  courts 
to  get  verdicts  or  decisions  on  any  portion  of  the  case  in  its  progress  below,  any 
objections  to  rulings  on  the  points  arising  in  those  trials  or  decisions  must  be  pre- 
sented for  revision  to  the  court  which  orders  the  issue,  and  be  acted  upon  there, 
if  we  are  expected  to  take  cognizance  of  them  here." 

Directions  for  Institution  of  Action  at  Law. 

§  1546.  Order  for  Bringing  Legal  Action. 

Situations  are  sometimes  presented  in  the  court  of  equity  of  such 
character  that  the  plaintiff  can  have  no  good  title  to  equitable  relief 
until  he  has  established  his  legal  right  in  an  action  at  law.  If  the 
subject-matter  of  the  suit  appears  to  be  wholly  of  legal  cognizance  the 
suit  in  equity  will  of  course  be  dismissed ;  but  if  the  establishment 
of  the  legal  right  will  put  the  plaintiff  in  good  shape  to  obtain  relief 
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in  equity  that  could  not  be  had.  at  law,  it  is  not  necessary  to  dismiss 
the  suit  altogether.  Instead,  the  court  of  equity  has  the  power  to 
retain  the  suit  in  a  state  of  suspense  and  to  direct  an  action  at  law  to 
be  brought  to  test  the  plaintiff's  legal  right.  When  the  action  at  law  is 
finished  and  the  right  established,  the  result  of  that  proceeding  is  cer- 
tified to  the  equity  court ;  and  the  suit  then  proceeds  in  regular  course. 
This  practice  of  directing  the  institution  of  an  action  at  law  to  estab- 
lish a  legal  right  on  which  to  found  equitable  relief  seems  to  have  been 
frequently  resorted  to  in  the  English  chancery;  and  the  procedure 
incident  to  it  is  sufficiently  indicated  in  the  following  passage  from 
the  pages  of  Mr.  Smith. 

2  Smith,  Cbanoery  Practice  (2d  ed.)  91,  92:  "  The  decree  direstB  the  plaintiff's 
bill  to  be  retained  for  a  limited  time,  with  liberty  for  the  plaintiff  in  the  mean 
time  to  proceed  at  law,  touching  the  matters  in  question  in  the  cause,  as  he  shall 
be  advised.  But  in  case  the  plaintiff  shall  not  proceed  at  law,  and  proceed  to 
trial  within  the  time  aforesaid,  the  plaintiff's  biU  is  from  thenceforth  to  stand 
dismissed  out  of  this  court,  with  costs,  to  be  taxed,  etc.  But  in  case  the  plaintiff 
shall  proceed  at  law,  and  to  trial  as  aforesaid,  within  the  time  aforesaid,  the  con- 
sideration of  further  directions  and  costs  is  reserved,  and  liberty  is  given  to  the 
parties  to  apply.  In  an  action  brought  under  the  direction  of  the  court,  the 
like  order  will  be  made,  as  to  reading  depositions,  as  in  the  case  of  issue.  If 
necessary,  the  court  will  either  order  or  continue  an  injunction  to  restrain  defend- 
ant's taking  possession.    The  decree  also  directs  the  production  of  papers. 

''The  action  is  tried  in  the  usual  manner,  and,  after  verdict,  the  cause  is  set 
down  for  further  directions,  in  the  same  manner  as  after  the  trial  of  an  issue.  .  .  . 
]f  either  party  is  dissatisfied  with  the  verdict,  he  may  apply  for  a  new  trial.  The 
s.pplication  for  the  new  trial  is  not,  as  in  the  case  of  an  issue,  made  to  the  court  of 
chancery,  but  to  the  court  of  law  'which  tried  the  issue.  And  this  is  so,  although 
Ihls  court  directed  the  action  to  be  tried  with  special  directions;  as  that  the 
l«uikrupt<7  of  the  defendant  shall  not  be  pleaded  in  bar,  «nd  that  the  parties 
•hall  be  examined  upon  oath." 

In  the  practice  of  the  federal  courts,  the  direction  of  an  action  at 
law  IB  indicated  as  proper  in  partition  suits.  Upon  well  accepted 
principles  a  plaintiff  bannot  maintain  a  bill  of  partition  unless  he 
shows  title  in  himself,  and  such  a  title  as  will  establish  his  right,  as 
against  the  defendant,  to  a  partition.  Where  the  plaintiff's  legal  title 
is  disputed,  the  court  of  equity  declines  jurisdiction  to  try  the  ques- 
tion ;  but  in  analogy  to  the  case  of  dower,  will  retain  the  bill  for  a 
reasonable  time,  until  an  action  has  been  brought  and  the  issue  of 
title  has  been  determined  at  law.^^ 

<i  Brown  v.  Cranberry  Iron  etc.  Co.  Devereux  (1894)  8  C.  G.  A.  629,  M  Fed. 
(1889)  40  Fed.  849;  Bearden  t?.  Benner  311;  Fuller  v.  Montague  (189S)  8  C.  C. 
(190S)    120  Fed.  690.     See  Sanders  v.  A.  100,  ^9  Fed.  212. 
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§  1547.  Control  oyer  Parties  to  Action  at  Law. 

The  proceeding  in  question  has  one  advantage  that  should  prevent 
it  from  being  entirely  overlooked  This  is  found  in  the  fact  that 
the  court  of  equity  directing  the  action  to  be  brought  at  law  has  con- 
trol over  the  parties  to  that  action.  The  court  of  equity  can,  for 
instance,  enjoin  the  defendant  in  the  action  at  law  from  setting  up 
the  statute  of  limitations,  and  it  can  make  any  proper  orders  as  to  the 
admission  of  evidence  in  the  action  at  law.** 

But  the  court  of  equity  does  not  interfere  in  the  legal  proceedings 
after  they  are  instituted,  nor  does  it  assume  to  reverse  or  revise  those 
proceedings  for  any  error  committed  in  the  course  of  the  legal  trial. 
Such  an  action  involves  a  question  of  right  conclusively  determinable 
at  law;  and  the  court  of  equity  has  no  discretion  to  set  aside  the 
judgment  of  the  court  of  law  or  to  meddle  in  any  way  in  its  procedure. 
The  remedy  must  be  sought  either  in  the  court  of  law  itself  or,  upon 
writ  of  error,  in  the  appellate  court*' 

§  1648.  Suspension  of  Proceedings  in  Equity  Pendiiq^  Action  at  law. 

If  an  action  at  law  is  brought  in  pursuance  of  leave  granted  by  the 
court  of  equity,  and  within  the  time  limited  in  the  order,  the  suit  in 
equity  should  be  retained  until  the  action  at  law  is  finally  determined ; 
and  if  a  writ  of  error  has  been  sued  out  in  the  action  at  law,  the  court 
of  equity  must  wait  until  it  has  been  determined  in  the  appellate 
court.  For  the  court  of  equity  to  act  on  the  verdict  of  the  jury  in  the 
action  at  law,  before  the  case  has  been  affirmed  by  the  appellate  court, 
is  premature.** 

§  1649.  At  What  Stage  Order  Kay  Be  Kade. 

In  the  English  chancery  it  was  the  practice  to  direct  an  action  at 
law  only  by  a  decree  made  at  the  hearing  after  the  proofs  had  been 
taken.*'  There  seems  to  be  no  fundamental  reason  why  this  should 
be  insisted  on  in  all  cases ;  and  it  would  seem  to  be  proper  to  make 
the  order  either  at  the  hearing  on  the  proofs,**  or  at  a  hearing  on  a 
demurrer,*^  according  as  the  question  may  be  first  presented  at  the 
one  juncture  of  the  suit  or  the  other. 

•t  2  Smith  Ch.  Pr.  (2d  ed.)  90.  (C.  C.  A.;  1806)  18  C.  C.  A.  402,  72  Fed. 

•sWatt  r.  Starke   (1880)    101  U.  S.  103. 
2S0,  25  L.  ed.  827;  Brown  v.  Cranberry       •>  2  Smith  Ch.  Pr.  (2d  ed.)  01. 
Iron  etc.  Co.  (1896)  18  C.  C.  A.  444,  72       ••  See  Brown  r.  Cranberry  Iron  etc. 
Fed.  99  (1895)   13  C.  C.  A.  66,  65  Fed.  Co.  (C.  C.  A.;  1896)  18  C.  C.  A.  444,  72 
638;  Bootle  p.  BlundeU  (1815)  19  Ves.  Fed.  97. 
Jr.  500.  <7  Bearden  v.  Benner  (1003)  }20  Fe4, 

<«  Brown  v.  Cranberry  Iron  etc.  Co.  600,  694, 


949  FEDERAL  EQUITT  PRACTICE.  [§  1S50 

§  1660.  Stating  Case  for  Opinion  of  law  Jndgot. 

It  not  infrequently  happens  in  the  course  of  a  suit  in  equity  that  a 
question  arises  as  to  what  may  be  the  rule  of  law  applioable  to  a 
particular  state  of  facts ;  and  the  judge  of  the  court  of  equity  may 
be  in  doubt  as  to  what  the  rule  of  law  may  ba  Upon  the  happening 
of  this  contingency,  it  used  to  be  customary,  in  the  English  chancery, 
to  make  out  a  case  to  be  submitted  to  a  common-law  court  for  the 
opinion  of  the  judges.  The  sending  out  of  a  case  in  this  manner  was, 
of  course,  discretionary  with  the  chancellor,  the  same  as  the  submis- 
sion of  issues  to  a  jury.  The  practice  was  confined,  it  will  be  noted, 
to  the  situations  where  a  pure  question  of  law,  not  a  question  of 
equity,  was  presented  in  a  suit  in  equity  and  the  determination  of  it 
was  necessary  to  the  adjudication  of  the  equitable  matters. 

There  is  nothii^g  in  the  procedure  of  the  federal  courts  to  corre- 
spond with  this  English  practice  of  stating  cases  for  the  opinion  of 
the  judges  at  law;  and  indeed  the  organization  of  the  federal  courts 
is  not  such  as  to  make  a  similar  practice  either  desirable  or  feasible. 
By  a  sort  of  common  courtesy,  the  federal  judges,  especially  those 
withiA  the  6aix)e  circuit,  are  accustomed  from  time  to  time,  as  th^ir 
engagements  permit,  to  assist  each  other  in  the  hearing  of  hard  and 
important  cases,  This  custom  has  nothing  in  common  with  the  Eng- 
lish practice  mentioned  above.'® 

48  For  details  the  reader  may  consult     Ch.  Pr.  766*769;  2  Smith  Ch,  Pr.  (2d 
the  EngUsh  books  of  practice.    2  Dan.     ed.)  93-95. 
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O^neral  Principles. 

g  15S1.  Pro  Confeno  In  Kodorn  Bqvity  Praetloe. 

The  pracdoe  of  granting  orders  for  the  taking  of  hilla  prp  eanfHSO 
is  of  modem  origin*  Anciently  a  party  who  desired  to  eompel  the 
defendant  to  answer  the  bill  oonld  proceed  only  by  attachment  of  the 
defendant's  person  Mid  by  sequestration  of  his  property,  and  if  these 

943 
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measures  were  unsuccessfuly  there  was  no  way  by  which  an  answer 
oonid  be  enforced.^  The  plaintiff,  being  unable  to  obtain  the  desired 
discovery  from  the  defendant,  had  no  other  recourse  than  to  establish 
the  allegations  of  his  bill  by  other  proof.  This  practice  was  found  to 
involve  hardship;  and  accordingly,  by  the  oombinod  operation  of 
statutes  and  orders  of  court,  the  practice  of  allowing  the  entry  of 
decrees  pro  confesso  has  become  fully  established.  In  the  federal 
courts  the  subject  is  controlled  by  the  equity  rules  and  by  the  con- 
ventional practice  built  up  by  the  common  usage  of  courts  of  equity. 

§  1S62.  Oooasioni  When  Pro  Confetio  Ihy  Be  Taken. 

A  pro  confesso  may  be  taken  if  the  defendant,  on  being  duly 
served  with  process,  fails  to  appear  within  the  time  required ;  *  or  if^ 
having  appeared,  he  fails  to  plead,  demur,  or  answer  to  the  bill  within 
the  time  limited  for  that  purpose ; '  or  if  he  fails  to  answer  after  a 
demurrer,  plea,  or  former  answer  has  been  overruled  or  declared  insuf- 
ficient^ If  an  amended  bill  is  filed  after  the  original  bill  has  been 
answered,  a  pro  confesso  may  be  taken  against  the  defendant  if  hv 
fails  to  answer  the  amended  bill  on  or  before  the  next  rule  day,  unless 
the  time  is  enlarged.' 

Though  a  demurrer  is  actually  filed  within  the  time  allowed  by 
the  rules,  it  may  yet  be  treated  as  no  demurrer  at  all,  if  it  is  unae* 
companied  by  the  certificate  of  counsel  that  it  is  in  his  opinion  well, 
founded  in  point  of  law,  or  if  it  lacks  the  affidavit  of  the  defendant 
to  the  effect  that  it  is  not  interposed  for  delay.  In  such  case  an  order 
pro  confesso  can  be  taken  as  if  the  demurrer  had  not  been  filed.*  The 
same  is  true  of  a  plea  unaccompanied  by  the  necessary  certificate  and 
affidavit.^ 

§  1668.  Pro  Confesso  Hot  Orantable  as  Penalty  for  Contempt. 

After  a  defendant  has  filed  an  answer  in  due  form  and  according  to 
the  usual  course,  it  is  not  within  the  power  of  the  court  to  order 
that  the  answer  be  stricken  from  the  file  and  that  a  decree  pro  confesso 
be  entered  on  the  allegations  of  the  bill,  simply  because  the  defendant 
happens  to  be  in  contempt  for  a  refusal  to  obey  an  order  of  the 
court    A  court  of  equity  has  abondant  power  to  punish  a  defendant 

1  See  1  Dan.  Ch.  Pr.  670.  <  SheflSeld  Faniaoe  Co.  v.  Wltherow 

s  Equity  Rule  12.  (1893)    140  U.  S.  676,  37  L.  ed.  866;. 

s  Equity  Rule  18.  McFarland  «.  SUte  Sav.  Bank   (1004) 

4  Equity   Rules   34,   64;  Suydam    9.  129  Fed.  244. 

Beals  (1846)  4  McLean  19,  7  National    Bank    v.    Insurance    Co, 

•  Equi^  Rule  46,  (1081 )  ICM  U.  S.  76,  26  L.  ed.  702, 
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for  contempt  without  resorting  to  any  such  extraordinary  procedure. 
The  English  court  of  chancery  never  claimed  to  exercise  the  power  of 
striking  out  an  answer  and  rendering  a  decree  pro  confesso  as  a 
punishment  for  a  contempt,  and  there  is  nothing  in  the  practice  of  our 
own  courts  to  justify  it.  A  court  may  properly  refuse  to  entertain  a 
motion  or  petition  brought  by  a  person  in  contempt  of  the  court,  until 
he  has  cleared  himself  of  the  contempt ;  but  it  cannot  refuse  to  such  a 
party  the  right  to  defend  on  the  merits,  or  put  him  in  an  essentially 
worse  position  in  the  litigation  than  he  has  put  himself  in.® 


§  1664.  Service  of  Process  Prerequisite  to  Taking  of  Bill  Confessed. 

The  power  of  a  court  of  equity  to  make  an  order  for  the  taking  of  a 
bill  as  confessed  is  based  upon  jurisdiction  acquired  over  the  person 
of  the  defendant.  Hence,  in  the  absence  of  a  voluntary  appearance, 
an  order  pro  confesso  cannot  be  obtained  against  a  defendant  who  has 
not  been  served  with  process ;  and  the  service  must  have  been  eflFected 
in  a  proper  way.^  Material  irregularities  in  the  service  of  a  subpoena 
justify  the  setting  of  a  pro  confesso  aside.*®  The  rule  applies  to 
the  taking  of  a  pro  confesso  against  a  defendant  in  a  cross  bill  as 
well  as  to  the  taking  of  a  pro  confesso  upon  the  original  bill.** 

§  1566.  Plrocess  and  Pro  Conf  eno  on  Amended  Bill. 

If  an  original  bill  fails  to  state  a  case  within  the  jurisdiction  of  the 
court,  and  an  amended  bill  is  filed  to  cure  the  defect,  there  must  be  a 
second  service  of  process  upon  the  amended  bill  in  order  to  bring  in 
a  defendant  who  refused  to  appear  in  response  to  the  original  sub- 
poena.*^ If  the  amendment  of  the  bill  relates  to  a  point  not  affecting 
the  jurisdiction  of  the  court,  but  yet  making  a  different  case  against 
the  defendant,  a  pro  confesso  should  not  be  allowed  to  be  taken, 
unless  the  defendant  has  been  served  anew;  that  is,  if  he  has  not 
appeared  at  all.*'  Of  course,  if  a  defendant  has  once  appeared  in 
the  case,  and  the  court  has  thus  obtained  jurisdiction  over  him,  new 
service  of  process  would  not  be  necessary  unless  the  court  allowing  the 
amendment  so  orders. 

>Hovey  v,  Elliott  (1807)  107  U.  &  208,  65  Fed.  705;  Blythe  v.  Hinckley 
400,  42  L.  ed.  215.  (1807)  84  Fed.  228. 

•  Hurter  v.  Robbins  (1852)  21  Ala.  is  Non-Magnetic  Watch  Co.  v.  Abso- 
585;  Outhwiter.  Porter  (1865)  ISMicli;  eiation  Horlogere  Suisse  (1801)  45  Fed. 
533.  210;  Nelson  v.  Eaton   (C.  G.  A.;  1805) 

10  Blythe  v.  Hinckley  (1807)  84  Fed*  13  G.  C.  A.  523,  66  Fed.  376. 

228.  is: See  Blythe  v.  Hinckley   (1807)   84 

11  Mey^r  r.  Kuhn  (1805)  13  G.  G.  A.  Fed.  228. 
Eq.  Prae.  Vol.  II.— 60. 
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§  1566.  Withdrawal  of  Amended  Bill  as  Affecting  Bight  to  Pro  Con- 
fesso. 

Though  the  filing  of  an  amended  bill  usually  entitles  a  defendant 
who  has  not  appeared  to  a  second  service  of  process,  yot  if  the 
amended  bill  is  filed  informally  and  is  subsequently  withdrawn,  the 
plaintiff  can  proceed  to  take  a  pro  confesso  on  his  original  bill. 

ShefftelcT  Fumaee  Co.  v.  Wiiherow  (189S)  149  U.  8.  574,  37  L.  ed.  853,  13  Sup. 
Ct.  936:  The  defendant  filed  a  demurrer;  but  as  it  lacked  the  affidavit  of  defend- 
ant and  the  certificate  of  his  solicitor,  it  was  ignored,  and  an  order  was  entered 
that  the  bill  should  be  taken  pro  confesso.  Thereafter  the  plaintiff  filed  an 
amended  bill  without  any  order  of  court,  but  he  subsequently  withdrew  such 
amended  bill  as  having  been  improperly  filed.  This  withdrawal  was  accomplished 
by  the  solicitor's  indorsement  of  the  fact  of  such  withdrawal  on  the  amended 
bill.  It  was  held  that  this  withdrawal  left  the  record  as  if  no  amendment  had 
been  attempted  and  that  the  final  decree  might  properly  be  entered  on  the  pro 
confesso. 

§  1557.  Pro  Confesso  after  Snbttitnted  Proceu. 

A  pro  confesso  can  be  granted  against  one  who  has  been  properly 
brought  in  by  substituted  process  on  his  counsel ;  ^*  but  where  the 
jurisdiction  of  the  court  rests  exclusively  on  the  fact  that  the  suit 
involves  a  lien  upon  property,  and  publication  is  made  for  the  defend- 
ant but  he  fails  to  come  in,  it  would  not  be  permissible  to  take  a  pro 
confesso  against  him.  In  a  suit  of  this  kind  the  court  has  jurisdiction 
of  the  property,  and  it  can  proceed  to  make  a  decree,  but  the  allega* 
tions  of  the  bill  must  be  established  by  proof.*^  . 

§  1668.  Pro  Confesso  Hot  Allowable  against  Incompetent  Parties. 

Though  the  equity  rules  relating  to  pro  confessos  do  not  contain 
any  express  reservations  in  favor  of  infants  or  other  persons  under 
disability,  the  right  to  take  a  pro  confesso  is  not  to  be  understood  as 

14  In  American  Freehold  etc.  Co.  t?.  court  to  proceed  upon  substituted  serv- 

Thomas   (C.  C.  A.;   1896)    18  C.  C.  A.  ice  of  process  by  publication.     In  pro- 

.327,  71  Fed.  782,  substituted  service  had  ceedinpfs  under  this  statute,  it  is  neces- 

been  made  upon  an  attorney.    The  serv-  sary  for  the  plaintiff  to  prove  the  alle- 

ice  was  deemed  insufficient  to  support  gations  of  his  bill,  notwithstanding  the 

an  order  pro  confesso,  but  on  grounds  defendant  may  fail  to  appear  and  make 

apparently  peculiar  to  that  case.  defense.    It  would  not  be  permissible  to 

IB  Under  section  8  of  the  Act  of  March  take  a  pro  confesso  against  a  defendant 

3,    1875,   ch.    137,  the   circuit  court   is  who   failed  to  appear  in  such   a  suit, 

given  jurisdiction  to  proceed  against  an  Beach  c.  Mosgrove  (1883)   16  Fed.  .307. 

absent  defendant  in  any  suit  brought  to  See  American  Freehold  etc.  Co.  i;.  Thomas 

enforce  a  legal  or  equitable  lien  upon  (C.  C.  A.;  1896)  71  Fed.  782,  18  C.  C. 

property  in  the  district  where  the  suit  A.  327. 
is  brought.    The  statute  authorizes  the 
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extending  to  those  persons  who,  by  reason  of  their  incompetency,  ^re 
under  the  special  protection  of  the  court.  The  right  to  take  the  pro 
confesso  under  equity  rule  18  exists  only  as  against  a  defendant 
whose  duty  it  is  to  file  his  plea,  demurrer,  or  answer ;  and  an  infant 
or  lunatic  cannot  be  considered  as  being  subject  to  this  duty.  By  the 
common  usage  of  equity  courts,  it  is  not  allowable  to  take  a  pro 
confesso  against  an  infant;  ^®  and  the  rule  is  no  doubt  the  same  as 
against  other  persons  under  disability,  except  married  women.  Courts 
of  equity  universally  require  that  infants  and  persons  of  unsound 
mind  should  appear  by  guardian  or  committee,  before  the  plaintiflF 
can  proceed  with  his  cause ;  and  independent  proof  of  the  allegations 
of  the  bill  must  be  adduced,  or  a  decree  will  not  be  entered.*^  *'  If 
the  defendant  be  an  infant  or  lunatic,  and  so  incapable  of  answer- 
ing, the  court  will  not  proceed  against  him  at  all  without  proof."  ^®  It 
must  be  considered  that  the  court  has  some  discretion  in  regard  to  the 
requirement  of  proof  where  a  bill  is  taken  as  confessed ;  and  this  dis- 
cretion is  always  exercised  in  favor  of  persons  under  disability. 

Proceedings  Incident  to  Entering  Orders  and  Decrees  Pro  Confesso. 

§  1669.  Formal  Order  for  Taking  Bill  as  Confessed. 

The  course  to  be  pursued  in  order  to  obtain  a  decree  pro  confesso 
may  be  indicated  as  f oUows :  A  plaintiff  who  is  entitled  to  an  order 
for  the  taking  of  a  bill  as  confessed  applies  to  the  clerk  to  enter  such 
an  order  in  his  order-book,  and  the  same  is  accordingly  done  without 
more  ado.  Such  an  order  is  grantable  as  of  course  upon  any  of  the 
contingencies  mentioned  above  as  justifying  the  taking  of  a  bill  as 
confessed.  This  order  becomes  the  foundation  for  a  subsequent  final 
decree  in  the  cause,  and  the  effect  of  the  order  is  to  put  the  record 
in  the  same  condition  as  if  the  defendant  had  filed  an  answer  admit- 
ting the  allegations  of  the  bill.  After  the  pro  confesso  has  been 
entered,  the  cause  is  ready  to  be  proceeded  with  ex  parte;  and  the 
matter  of  the  bill  may  be  decreed  by  the  court  at  any  time  after  the 
expiration  of  thirty  days  from  the  entry  of  the  order,  if  the  record  is 
in  proper  shape  to  justify  a  decree.** 

i«Daily»8  Adm'r  r.  Reid    (1883)    74  1 9  Equity  Rule  18. 

Ala.  415;  Tucker  r.  Bean  (1876)  65  Me.  The  practice  of  the  federal  courts  in 

352;   Wells  f7.   Smith    (1870)    44  Miss,  regard  to  the  time  when  a  decree  pro 

206 ;  Mills  r.  Dennis  (1818)  3  Johns.  Ch.  confesso  can  be   taken,  has  undergone 

(N.  T.)  367.  several  changes  from  time  to  time.    Scho- 

17  Gibson,   Suits   In   Chan.    (2d  ed.)  field  v.  Horse  Springs  Cattle  Co.  (1895) 
§  206;  Fletcher,  Eq.  PI.  ft  Pr.  155.  65  Fed.  433,  436.     Illustrations  of  the 

18  Hazard  r.  Durant  (1878)   12  R.  I.  practice  prior  to  the  adoption  of  the 
100.  present  rules  may  be  found  in  the  fol- 
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Where  an  amended  and  supplemental  bill  is  filed,  making  new  par- 
ties defendant,  a  pro  confesso  can  be  taken  on  the  original  bill  and  on 
the  amended  and  supplemental  bill  at  one  and  the  same  time.^^ 


§  1560.  When  Formal  Order  Dispensable. 

The  preliminary  order  for  the  taking  of  a  bill  pro  confesso  is  in  its 
nature  an  interlocutory  proceeding,  and  as  such  it  supplies  the  proper 
foundation  for  the  subsequent  final  decree  which  follows  thereupon. 
Whether  a  valid  final  decree  can  be  entered  as  upon  a  pro  confesso 
where  no  formal  order  to  take  the  bill  for  confessed  has  been  taken, 
would  seem  to  be  a  matter  of  some  doubt.  Certainly  the  previous 
order  would  seem  to  be  necessary  in  most  cases ;  yet  it  has  been  held, 
in  a  case  where  an  interlocutory  decree  had  first  been  entered  and  then 
a  final  decree,  and  the  defendant  had  notice  of  both,  that  the  decree 
was  valid,  though  no  formal  order  to  take  a  pro  confesso  had  been 
entered.** 

§  1661.  Waiyer  of  Irregnlarity  in  Taking  Order  Pro  Confesso. 

The  circumstance  that  the  order  pro  confesso  is  erroneously  entered 
the  day  before  the  return  day  does  not  affect  the  validity  of  the  subse- 
quent decree,  if  the  defendant  wholly  fails  to  put  in  any  appearance  at 
all.  The  prematunity  of  the  entry  of  such  order  would,  of  course,  be 
available  if  the  defendant  should  appear  and  invoke  the  irregularity 
as  a  ground  for  setting  it  aside.  But  by  failing  to  appear  at  all  he 
waives  the  defect.** 

§  1662.  Defendant  Hot  Entitled  to  Notioe. 

After  an  order  pro  confesso  has  been  taken,  the  defendant  is  not 
entitled  as  a  matter  of  right  to  notice  of  such  proceeding,  nor  is  it 

lowing  cases:  Pendleton  v.  Evans  (1823)  to  provide  that  a  decree  may  be  taken 
4  Wash.  C.  C.  336,  391,  Fed.  Cas.  Nos.  after  the  expiration  of  thirty  days  from 
10,920,  10,921 ;  Halderman  r.  Halderman  and  after  the  entry  of  the  order  to  take 
(1839)  Fed.  Cas.  No.  6,908.  the  bill  pro  confesso,  which  decree  be- 
Under  •equity  rule  19,  as  originally  comes  absolute  unless  the  court  sets  it 
framed,  a  final  decree  could  not  be  aside  at  that  term.  Equity  rules  18  and 
entered  upon  a  pro  confesso  until  the  19  as  now  in  force  were  promulgated 
next  succeeding  term.  O'Hara  v.  Mac-  Oct.  28,  1878.  See  97  U.  S.  viii.,  20 
Connell    (1876)   93  V.  S.  163,  23  L.  ed.  L.  ed.  911. 

842:  Stewart  f?.  Smith  (1826)  2  Cranch,  20  Brown  v.  Lake  Superior  Iron  Co. 

C.  C.  616,  Fed.  Cas.  No.  13,436;  Walz  v.  (1890)   134  U.  S.  631,  33  L.  ed.  1023. 

Brookville  Nat.  Bank   (1879)   Fed.  Cas.  "  Linder  v.  Lewis  (1880)  1  Fed.  378. 

No.   17,137;   Consolidated  Fruit-Jar  Co.  « 2  Roberts  v.  Brooks    (1896)   71  Fed, 

r.   Strong    (1879)    Fed.  Cas.   No.  3,130.  914, 
But  the  rule  was  amended  in  1878  so  as 
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necessary  to  serve  upon  him  a  copy  of  the  order  for  the  taking  of  the 
bill  pro  confesso,  before  proceeding  to  a  final  decree.  Even  if  such 
service  is  ordered  by  the  court,  it  must  be  considered  a  mere  matter  of 
favor;  and  while  the  failure  to  effect  the  notice  might  justify  the 
court  in  delaying  the  proceedings  until  the  order  was  complied  with, 
it  would  not  supply  any  ground  for  interfering  with  the  decree  by  a 
bill  of  review  after  it  has  been  entered.^*  It  is  within  the  competency 
of  a  circuit  court  to  make  a  rule  requiring  notice  to  be  given  in  all 
cases  to  the  defendant  before  granting  the  order  for  the  taking  of  the 
bill  pro  confesso.^^ 

§  1668.  Final  Decree  on  Tro  Confesso. 

A  bill  on  which  an  order  pro  confesso  has  been  taken  does  not  have 
to  be  set  down  for  hearing  at  the  regular  term.  The  cause  is  proceeded 
with  ex  parte  J  under  equity  rule  18,  and  the  court  makes  the  proper 
decree  when  the  same  is  applied  for  after  the  expiration  of  the  thirty 
days.**  The  making  of  a  final  decree  upon  a  previous  order  pro 
confesso  is  governed  by  the  following  equity  rule. 

Equity  Rule  19  (as  amended  Oct  1878) :  When  the  bill  is  taken  pro  confesso 
the  court  may  proceed  to  a  decree  at  any  time  after  the  expiration  of  thirty  day9 
from  and  after  the  entry  of  the  order  to  take  the  bill  pro  confesso,  and  such  decree 
rendered  shall  be  deemed  absolute,  unless  the  court  shall,  at  the  same  term,  set 
aside  the  same,  or  enlarge  the  time  for  filing  the  answer,  upon  cause  shown  upon 
motion  and  affidavit  of  the  defendant.  And  no  such  motion  shall  be  granted, 
unless  upon  the  payment  of  the  cost  of  the  plaintiff  in  the  suit  up  to  that  time, 
or  such  part  thereof  as  the  court  shall  deem  reasonable,  and  unless  the  defendant 
shall  undertake  to  file  his  answer  within  such  time  as  the  court  shall  direct,  and 
submit  to  such  other  terms  as  the  court  shaU  direct,  for  the  purpose  of  speeding 
the  cause. 

§  1664.  Adminions  Incident  to  Pro  Confesso. 

A  defendant  who  allows  a  pro  confesso  to  be  taken  thereby  in  effect 
admits  that  the  allegations  of  the  bill  are  true;  and  in  allowing  a 
final  decree  to  be  entered,  the  court  assumes  the  truth  of  the  case  made 
in  the  bill.    It  will  be  observed,  however,  that  in  granting  a  decree 

ss  Bank  of  U.  S.  r.  White  (1834)  8  cient  ground  for  vacating  the  decree,  if 

Pet.  262,  209,  8  L.  ed.  038.  the    defendant    undertakes    to    file    an 

S4  In  the  tlnited  States  circuit  court  answer  or  otherwise  make  defense  by 

for  the  Eastern  District  of  Pennsylvania,  the  next  rule  day.     See  No.  3  of  the 

there  is  a  special  rule  of  court  requiring  rules  of  that  circuit, 
the  plaintiff  to  give  notice  of  his  inten-       >s  Thomson  r.  Wooster  (1886)  114  U. 

tion  to  take  a  pro  confesso;  and   the  6.  113,  29  L.  ed.  108. 
omission  to  give  such  notice  is  a  suffi- 
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upon  a  pro  confesso  only  those  facts  are  assumed  to  be  true  that  are 
well  pleaded,  and  pleaded  with  sufficient  certainty.  A  plaintiff  is  not 
entitled  to  have  a  final  decree  entered  in  his  favor  upon  an  order  pro 
confesso  where  the  bill  fails  to  state  a  case  for  relief ;  ^®  nor  can  he 
have  a  decree  extending  beyond  the  case  stated  in  the  bilL*''  The  fact 
that  a  bill  is  taken  as  confessed  does  not  justify  giving  the  plaintiff 
more  than  he  claims.  Consequently  the  defendant  against  whom  the 
pro  confesso  is  taken  is  not  precluded  from  contesting  the  sufficiency 
of  the  bill  or  from  insisting  that  its  averments  do  not  justify  the 
decree.*® 


§  1566.  Notice  of  Application  for  lUull  decree. 

As  a  defehdknt  is  hoi  entitled  to  any  notice  of  the  taking  of  the 
order  pro  confesso,  so  likewise  he  is  hot  entitled,  as  a  matter  of  right^ 
to  notice  6{  the  application  for  a  final  decree.*'  It  has  sometimes 
been  considered  that  the  case  of  a  defendant  who  has  once  appeared 
in  a  cause,  but  against  \Vhom  a  pro  confesso  is  subsequently  taken, 
rests  upon  a  somewhat  higher  ground  as  t^egards  the  right  to  have 
notice  of  the  application  for  a  final  decree  than  the  case  of  the  defend- 
ant who  has  not  appeared  at  all.  Certainly  it  is  not  unreasonable  for 
the  court  to  insist  that  such  a  defendant  should  be  heard  on  the  ques- 
tion of  the  form  of  the  decree,  to  the  end  that  the  decree  may  not  be 
permitted  to  go  beyond  the  case  made  in  the  bill  or  beyond  such 
proofs  as  the  plaintiff  may  make  in  the  cause.  Accorditigly  there  is 
some  authority  holding  that  such  a  defendant  is  entitled  to  notice  of 
the  application  for  a  final  decree.^**  Obviously  this  is  a  matter  that 
should  be  conceded  to  be  within  the  discretion  of  the  court  upon  the 
facts  of  each  particular  case ;  but  it  cannot  be  admitted  that  a  defend- 
ant is  entitled  to  such  notice  absolutely. 

§  1566.  Nature  of  Decree  Orantable  on  Pro  Confesso. 

A  final  decree  entered  on  a  bill  as  confessed,  and  by  virtue  of  an 
order  pro  confesso,  is  not,  properly  speaking,  a  decree  taken  or  made 
by  the  party.  This  decree  is  the  decree  of  the  court  and  should  be 
made  by  the  court  according  to  what  is  proper  to  be  decreed  upon  the 

2<  Wong  Him  0.  Callahan  (1002)  110       S9  Austin  v.  Riley  (1893)  55  Fed.  833. 
Fed.  381.  80  Bennett    v.     Hoefner     (1879)     17 

S7  Thomson  r.  Woosfcer  (1885)  114  U.  Blatchf.  341;  Bouthern  Pae.  R.  Co.  9. 
S.  110,  29  L.  ed.  107.  Temple  (1893)  59  Fed.  17. 

«8  Ohib  Cent.  R.  Co.  r.  Central  Trust 
Co.  (1890)  10  Sup.  Ct:  2S3,  133  U.  S.  83, 
33  L.  ed.  561. 
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statements  of  the  bill  assumed  to  be  true.  It  is  for  the  court  to  hear 
the  pleadings,  and  itself  to  pronounce  the  decree,  and  not  to  permit  tho 
plaintiff  to  take,  at  his  own  discretion,  such  a  decree  as  he  thinks  may 
be  justified  by  the  pleadings.  This  requirement  gives  the  decree  a 
greater  solemnity.  The  absolute  character  acquired  by  the  decree 
under  equity  rule  19  renders  it  highly  proper  that  this  course  should 
be  followed.  It  is,  of  course,  proper  that  the  decree  should  be  drawn 
up  by  the  plaintiff's  solicitor,  as  most  decrees  are.  But  the  matter  of 
the  bill  should  always  be  opened  and  explained  to  the  court  when  the 
decree  is  applied  for.  It  is  for  the  court  to  say  what  things  are  proper 
to  be  decreed.®* 

The  court  may,  in  any  case,  if  it  sees  fit  to  do  so,  permit  the  defend- 
ant to  appear  before  the  court  at  the  consideration  of  the  form  and 
contents  of  the  decree.®*  But  of  course  he  would  not  be  permitted 
to  controvert  the  right  of  the  plaintiff  to  have  a  decree  entered  in 
accordance  with  the  allegations  of  the  bill. 

§  1567.  Fraotice  Where  Some  Defendants  Make  Defense. 

It  sometimes  happens  that  a  bill  states  a  common  cause  of  action 
against  several  defendants,  some  of  whom  fail  to  appear  and  answer, 
while  the  others  come  in  and  make  defense.  In  such  a  situation  the 
question  arises  whether  a  final  decree  can  be  separately  taken  against 
one  or  more  defendants  on  a  pro  confesso  while  the  cause  is  proceeding 
against  the  other  defendants  on  the  merits.  The  rule  is  that  such  a 
decree  cannot  be  taken  against  any  defendant  until  the  cause  is  ripe 
for  a  decree  on  the  merits  against  the  others ;  and  if  the  defendants 
who  litigate  the  cause  succeed  in  establishing  a  good  defense,  this 
defense  inures  to  the  benefit-  of  the  defaulting  defendant,  and  no 
final  decree  can  be  had  against  any  of  them.  The  proper  mode  of 
proceeding  where  a  bill  makes  a  joint  charge  against  several  defend- 
ants, and  one  of  them  makes  default,  is  simply  to  enter  a  formal  order 
pro  confesso  as  against  him,  and  proceed  with  the  cause  upon  tho 
answers  of  the  others.  The  defaulting  defendant  merely  loses  his 
standing  in  court,  he  not  being  entitled  to  the  service  of  notices  in  the 
cause,  nor  to  appear  in  the  suit  in  any  way.  He  cannot  adduce  evi- 
dence ;  nor  can  he  be  heard  at  the  final  hearing.  If  the  case  is  finally 
decided  in  the  plaintiff^s  favor,  a  final  decree  is  then  entered  against 

SI  Thomson  !?.  Wooatcr  (1885)  114  U.  «2  See  Bennett  r.  Hoefner  (1879)  17 
8.  113,  114,  20  L.  ed.  108;  Andrews  v.  Blatchf.  341;  Southern  Pac.  R.  Co.  t?. 
Cole  (1884)  20  Fed.  410.  Temple  (1893)  69  Fed.  17. 
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all  the  defendants;  but  if  the  suit  should  be  decided  against  the 
plaintiff,  the  bill  will  be  dismissed  as  to  all  the  defendants  alike.'' 

§  1668.  When  Allegations  of  Bill  to  Be  Supplemented  by  Proof. 

If  a  bill  states  a  good  ground  of  action  and  jet  does  not  state  the 
facts  in  sufficient  detail  to  enable  the  court  to  make  a  proper  decree 
thereon,  the  plaintiff  must  supplement  his  cause  by  putting  in  enough 
proof  to  enable  the  court  to  determine  the  rights  of  the  parties  with 
precision  and  justice.^*  This  practice  is  similar  to  that  which 
requires  the  execution  of  a  writ  of  inquiry  after  a  judgment  by 
default  has  been  taken  in  an  action  at  law.'^ 

Williams  v.  Corwin  (1824)  Hopk.  Ch.  471:  The  bill  having  been  taken  as  con- 
fpftsed  a  reference  was  ordered  to  the  master.  In  tho  proceedings  before  him,  it 
bocame  a  question  how  far  the  plaintifT  was  bound  to  establish  the  allegations 
of  hiK  bill  by  proof.  In  discussing  this  matter.  Chancellor  Sandford  said:  *'W1ien 
the  allegations  of  a  bill  are  distinct  and  positive,  and  the  bill  is  confessed,  such 
a  1  locations  are  taken  as  true,  without  proof.  Where  the  allegations  of  a  bill  are 
indefinite,  or  the  demand  of  the  complainant  is  in  its  nature  uncertain,  the  cer- 
tain ty  requisite  to  a  proper  decree  must  be  afforded  by  proofs.  The  bill  when 
confessed  by  the  default  of  the  defendant,  is  taken  to  be  true  in  all  matters 
alleged  with  sufficient  certainty;  but  in  respect  to  matters  not  alleged  with  due 
itTtainty.  or  subjects  which  from  their  nature  and  the  course  of  the  court  require 
an  examination  of  details,  the  obligation  to  furnish  proofs  rests  on  the  com- 
plainant." 36 

§  1569.  Proof  Admissible  on  Beference  to  Master. 

If  a  reference  is  necessary  in  order  to  determine  the  extent  or 
amount  of  relief  to  which  tlie  plaintiff  is  entitled,  or  to  ascertain  facts 
necessary  for  the  court  to  know,  a  reference  will  be  ordered.  Upon 
such  a  reference,  the  order  pro  confesso  must  be  taken  as  conclusive 
against  the  defendant  upon  all  points  going  to  the  merits  of  the  case 
and  covered  by  the  interlocutory  decree.  A  defendant  cannot  intro- 
duce evidence  before  a  master  which  would  impair  the  principle  on 
which  the  decree  ordering  the  reference  is  based.    All  that  is  properly 

ss  Frow  9.  De  La  Vega    (1872)    15  default  by  ni^tZ  dictt,  judgment  is  tmm^- 

Wall.  552,  21  1»,  ed.  60.  diately  given  in  debt,  or  in  all  cases 

s 4  United  Statss  r.  Samperyac  (1831)  where  the  thing  demanded  is  certain; 

Fed.  Cas.  Xo.  16,216a.  but  where  the  matter  sued  for  consist*} 

36  In  Hawkins  v.  Crook   (1729)  2  P.  in  damages,  a  judgment  interlocutory  is 

Wms.  556,  559,  it  was  observed  in  the  given,  after  which  a  writ  of  inquiry  gne^ 

a  1-;) anient  of  counsel  that  this  method  of  to  ascertain  the  damages,  and  then  fol- 

takinpf  a  bill  pro  confesso  in  equity  is  lows  the  judgment  final.'' 
similar  to  the  rule  and  practice  of  courts       *•  Accord,  Thomson  v,  Wooster  (1885) 

of  law,  "  where,  if  the  defendant  makes  114  U.  6.  104,  111,  29  L.  ed.  105,  107. 
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open  for  inquiry  is  the  question  of  the  extent  of  the  relief  to  which 
the  party  is  entitled  and  such  other  incidental  matters  as  it  may  be 
desirable  for  the  court  to  know  in  order  to  carry  the  decree  into  effect 
The  proper  proceeding  for  a  defendant  who  wishes  to  question  the 
decree  of  reference  is  to  make  application  to  set  the  decree  pro  con- 
fesso  aside. 

Thomaon  v.  Wooaier  (1885)  114  U.  S.  104,  29  L.  ed.  105:  In  a  patent  infringe- 
ment suit  an  order  pro  confcsso  was  taken  as  of  course,  and  subsequently  a  regu- 
lar decree  pro  confesso  was  entered  in  the  cause  declaring  that  the  plaintiff's  let- 
ters patent  were  valid  and  that  the  defendant  was  infringing  the  same.  The 
decree  also  declared  that  the  plaintiff  was  entitled  to  an  accounting  of  profits 
and  a  reference  was  ordered  to  that  end  as  well  as  to  ascertain  the  damages.  The 
defendant  appeared  at  the  reference  before  the  master  and  undertook  to  set  up 
defenses  which  if  available  would  have  gone  to  the  foundation  of  the  suit  and 
would  have  subverted  the  main  decree.  But  the  supreme  court  said:  "The 
defendants,  after  the  entry  of  the  decree  pro  confeaao,  and  whilst  it  stood  unre- 
voked, were  absolutely  barred  and  precluded  from  alleging  anything  in  derogation 
of,  or  in  opposition  to,  the  said  decree,  and  they  are  equally  barred  and  precluded 
from  questioning  its  correctness  here  on  appeal,  unless  on  the  face  of  the  bill  it 
appears  manifest  that  it  was  erroneous  and  improperly  granted.  The  attempt, 
on  the  hearing  before  the  master,  to  show  that  the  reissued  patent  was  for  a  dif' 
ferent  invention  from  that  described  in  the  original  patent,  or  to  show  that  there 
was  such  unreasonable  delay  in  applying  for  it  as  to  render  it  void  under  the 
recent  decisions  of  this  court,  was  entirely  inadmissible  because  repugnant  to  the 
decree.  The  defendants  could  not  be  allowed  to  question  the  validity  of  the 
patent  which  the  decree  had  declared  valid.  The  fact  that  the  reissue  was  applied 
for  and  granted  fourteen  years  after  the  date  of  the  original  patent  would, 
undoubtedly,  had  the  cause  been  defended  and  the  validity  of  the  reissued  patent 
been  controverted,  been  strongly  presumptive  of  unreasonable  delay;  but  it  might 
possibly  have  been  explained,  and  the  court  could  not  say  as  matter  of  law,  and 
certainly,  under  the  decree  of  the  court,  the  master  could  not  say,  that  it  was 
insusceptible  of  explanation.  And  on  this  appeal  it  is  surely  irregular  to  ques- 
tion the  allegations  of  the  bill.  If  anything  appears  in  those  allegations  them- 
selves going  to  show  that  the  decree  was  erroneous,  of  course  it  is  assignable  for 
error;  but  any  attempt  to  introduce  facts  not  embraced  in  those  allegations,  for 
the  purpose  of  countervailing  the  decree,  is  manifestly  improper." 

§  1670.  Sight  of  Defendant  to  Appear  before  Kaster. 

According  to  the  practice  of  the  English  chancery  existing  at  the 
time  the  equity  rules  were  adopted,  a  defendant  against  whom  a  pro 
confesso  had  been  taken  could  always,  upon  obtaining  the  permission 
of  the  court,  appear  before  the  master  and  take  part  in  any  reference 
ordered  in  that  cause.  This  permission  was  granted  on  such  proper 
terms  as  the  court  saw  fit  to  impose.  Equity  rule  18  provides  that  if 
the  plaintiff  enters  an  order  pro  confesso,  upon  llie  failure  of  the 
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defendant  to  plead,  answer,  or  demur,  the  cause  shall  thereupon  be 
proceeded  with  ex  parte.  Whether  this  provision  is  to  be  construed 
as  changing  the  former  practice  so  as  thereby  wholly  to  deprive  the 
defendant  of  the  right  to  come  into  the  reference,  has  been  mooted 
by  the  supreme  court  but  not  decided.*''  A  fair  construction  of  the 
rule  seems  to  be  that  no  such  result  follows.  The  rule  certainly 
authorizes  the  proceedings  to  be  conducted  ex  parte,  but  apparently 
does  not  require  that  they  shall  be  so  conducted  when  the  defendant 
signifies  a  desire  to  come  in  at  the  reference  as  he  might  formerly  do 
under  the  established  rules  of  equity  practice.  We  think  it  clearly 
within  the  power  of  a  court  of  equity  to  grant  an  application  made  by 
a  defendant  against  whom  a  pro  confessa  has  been  taken  to  be  allowed 
to  come  into  the  reference  and  there  take  such  steps  as  may  be  neces- 
sary to  protect  his  legitimate  interests. 

§  1S71.  Force  and  Itfeet  of  Knal  DaotM. 

The  final  decree  entered  upon  &  pro  confesso  is  Ad  binding  and  con- 
clusive as  any  other  decree  of  the  court.^^  Like  other  final  decrees  it 
cannot  be  sot  aside  or  vacated  after  the  term  is  ended ;  *®  but  if  a 
decree  entered  upon  a  pro  confesso  is  not  a  final  decree  but  is  of  an 
interlocutory  nature,  it  may  be  set  aside  at  the  next  term.*® 

Though  under  rule  19  a  decree  entered  upon  a  pro  confesso  is 
declared  to  be  absolute  unless  set  aside  at  that  term,  such  decree  can, 
of  course,  be  subsequently  attacked  after  the  end  of  the  term  by  an 
original  proceeding  the  same  as  other  decrees.** 

Setting  Aside  Orders  and  Decrees  Pro  Confesso. 

g  1672.  Applicatioii  to  Set  Aside  Pro  Confesso. 

The  courts  are  inclined  to  be  indulgent  in  setting  aside  pro  con- 
fessos  or  opening  decrees  entered  upon  pro  confesso  orders ;  and  such 
applications,  if  timely,  will  be  granted  almost  as  a  matter  of  course 
upon  any  reasonably  shoxyii^  that  th^  defendant  probably  has  a 
n^eritorious  defense  and  that  he  was  not  culpably  negligent  in  failing 
to  put  in  Ms  defense  sooner.  Any  order  for  the  taking  of  a  bill  pro 
confesso  may  be  set  aside  upon  timely  application  of  the  defendant, 

St  Thomson  v.  Wooster  (1885)  114  U.  Fed.  833;  Schofield  v.  Horse  Springs  Cat- 

S.  110,  20  L.  ed.  110.  tie  Co.  (1805)  65  Fed.  433. 

38  Thomson  v,  Wooster  (1886)  114  U.  40  Blvthe  v,  Hinckley  (1807)  84  Fed. 

S.  104,  111,  20  L.  ed.  106,  107.  228. 

89  Stuart  t>.  Cit^  of  St  Paul  (1804)  4iSee  Dewey  v.  Stratton   (C.  C.  A.; 

63  Fed.  644;  Austin  V,  Riley  (1803)  55  1002)  52  C.  C.  A.  135,  114  Fed.  179. 
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and  he  trill  be  permitted  to  dome  in  and  defend  upon  reasonable 
c&nse  shown.**  Likewise  after  a  final  decree  has  been  entered  upon 
a  pro  confesso,  the  court  may,  at  the  same  term,  set  the  decree  aside 
and  allow  the  defendant  to  come  in  and  make  defense  upon  motion 
and  affidavit  showing  good  cause  why  he  should  be  allowed  to  do  so.*^ 

A  defendant  will  usually  be  relieved  from  the  consequences  of  any 
mere  inadvertence  or  oversight  on  the  part  of  himself  or  his  counsel.** 
Thus,  where  a  pro  confesso  is  entered  after  the  filing  of  a  demurrer, 
and  for  the  lack  of  a  certificate  to  the  demurrer,  the  pro  confesso 
will  be  set  aside  if  it  appears  that  the  failure  to  file  the  certificate  was 
due  to  the  mistake,  in&dvertenee,  or  ignoranee  ef  his  eoussel.*^ 

A  decree  entered  upon  a  pro  conftsso  must  be  vacated  on  motion  as 
having  been  improvidently  entered  where  it  appears  that  no  valid 
service  of  the  subt)oeiia  was  effeeted  pr  that  iot  any  other  reason  the 
court  was  devoid  of  essential  jilrisdictiot.*^ 

A  pro  confesso  will  not  be  set  aside  merely  on  the  ground  that  the 
plaintiff  had  an  adequate  remedy  at  law  where  it  ap{)eair8  that  the 
subject  of  the  suit  was  proper  matter  for  consideration  in  $  court  of 
equity.*'' 

An  application  to  set  aside  a  pro  confesso  will  not  be  entertained 
when  the  defendant  who  makes  the  application  is  already  in  contempt 
of  court.    He  must  first  purge  himself  of  his  contempt*^ 

§  1573.  labhes  and  Aoqniescenoe. 

A  plaintiff  who  regularly  appears  in  a  cause  and  then  allows  the 
bill  to  be  taken  as  confessed  and  who  pertnits  the  proceedings  to  go  pn 
for  many  months  during  which  time  he  acquiesces  in  the  appointment 
of  a  receiver,  will  not  be  permitted  then  to  come  in  and  resist  the 
proceedings.    Whatever  rights  he  may  have  had  are  lost  by  inaction.*^ 

§  1674.  Affidavit  in  Support  of  Application. 

The  affidavit  in  support  of  a  motion  to  set  aside  a  decree  pro  corir 
fesso  must  show  that  the  defendant's  failure  to  make  a  defense  was 

4 s  French  t7.  Hay  (1874)  22  Wall.  238,  (1900)  103  Fed.  209;  Nelson  v.  Eaton 
22  L.  ed.  854.  (C.  C.  A.;  1895)  06  Fed.  376;  13  C.  C. 

45  Equity  Rule  19.  A.  523. 

44  Benjamin  Schwarz  o.  Kennedy  47  Western  Electric  Co.  o.  Reedy 
(1907)  156  Fed.  316.  (1895)    66  Fed.  163,  affirmed  Reedy  v, 

46McFarland  v.  State  Savings  Bank  Western  Electric  Co.  (1897)  83  Fed.  709, 
(1904)  129  Fed.  244.  28  C.  C.  A.  27. 

46  Non-Magnetic  Watch  Co.  of  Amer-  4  8Hovey  ©.  Elliott  (1897)  167  U.  S. 
ica  V.  Association  Horlogere  Suisse  of  437,  42  L.  ed.  227. 

Geneva  (1891)  45  Fed.  210;  Eldred  V.  49  Brown  v.  Lake  Superior  Iron  Co. 
American  Palace-Car  Co.  of  New  Jersey   (1890)  134  U.  S.  535,  33  L.  ed.  1024. 
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excusable  and  not  due  to  any  fault  of  his  own.  It  must  also  appear 
that  he  in  fact  has  a  good  and  meritorious  defense.  Furthermore,  the 
defense  must  be  specifically  set  forth  so  that  the  court  itself  can  judge 
of  the  merit  of  the  defendant's  contention.^®  On  such  a  motion  the 
court  is  averse  from  accepting  the  ai&davit  of  counsel  to  the  effect 
merely  that  on  the  case  as  stated  to  him  he  thinks  the  defendant  has 
a  good  defense.  If  the  party  making  the  application  needs  time  to 
get  the  requisite  affidavits  stating  the  particular  facts,  the  court  will 
grant  time,  and  if  necessary  continue  the  motion  to  the  next  term.'^ 

It  is  not  a  bad  practice  for  the  defendant  to  tender  with  his  applica- 
tion a  formal  answer  embodying  the  defense  which  he  proposes  to  set 
up.  The  answer  should  be  good  in  form  and  in  substance.  A  pro 
confesso  will  not  be  set  aside  in  order  to  permit  the  filing  of  an 
answer  that  appears  to  be  subject  to  the  defect  of  inconsistency,  or 
that  is  otherwise  bad  as  a  defensive  pleading.'^ 

§  1575.  Offer  to  Bestore  Benefit  Obtained  by  Decree. 

A  party  making  application  to  set  aside  a  decree  pro  confesso 
should  restore  or  offer  to  restore  any  substantial  benefit  accruing 
under  the  decree ;  and  a  failure  to  do  so  is  a  consideration  that  makes 
against  the  propriety  of  setting  the  pro  confesso  aside.*' 

so  Schofleld  D.  Hone  Springs  Cattle       bs  New   England   Mortgage    Security 
Co.  (1805)  65  Fed.  433.  Co.  v,  Tarver  (0.  G.  A.;  lSd4)  GO  Fed. 

Bi  Ozark  Land  Co.  v.  Leonard  (1885)    660,  9  C.  C.  A.  100. 
24  Fed.  660. 

»  Ozark  Land  Co.  o.  Leonard  (1885) 
24  Fed.  660. 
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Oeneral  Principles. 
§  1576.  Heceuity  for  Proof. 

When  the  cause  has  come  to  be  at  issue,  it  behooves  the  plaintiff  to 
collect  and  present  to  the  court  the  proof  necessary  to  sustain  his 
cause.  Likewise  the  defendant,  if  he  has  any  case  to  establish  in  oppo- 
sition to  that  made  by  the  plaintiff,  must  also  substantiate  it  by  evi- 
denca  Necessarily  the  first  consideration  with  both  parties  must  be 
the  question,  what  is  necessary  to  be  proved  ?  Having  decided  upon 
that  point,  they  must  then  proceed  to  determine  the  manner  in  which 
proof  should  be  made. 

§  1577.  Scope  of  Proof  as  Determined  by  Pleadings— Allegata  et  Pto- 
bata. 

The  range  and  compass  of  the  evidence  that  can  be  properly 
adduced  in  any  case  is  primarily  determined  by  the  pleadings.  These 
determine  the  issues  of  the  cause ;  and  it  is  a  fundamental  rule  of 
evidence  that  no  proof  is  admissible  in  behalf  of  either  party  unless  it 
relates  to  the  facts  alleged  in  the  pleadings.  A  court  will  not  notice 
matter,  however  clearly  proved,  unless  it  is  put  in  issue.  Omissions 
and  allegations  in  the  bill  cannot  be  supplied  by  evidence.  As  com- 
monly stated,  the  rule  is  that  the  proof  must  conform  to  the  allega- 
tions. Allegations  unsupported  by  proof  amount  to  nothing,  and 
proof  that  does  not  sustain  the  case  made  in  the  bill  or  the  defense 
set  up  in  the  answer  is  ineffectual  for  any  purpose.  "  The  allegata 
and  the  probata  must  reciprocally  meet  and  conform  to  each  other."  * 

1  Harrison  !?.  Nixon  (1835)  9  Pet.  483,  ed.  667;  Blandy  v,  Griffith  (1869)   Fed. 

9  L.  ed.  201;  Poster  v.  Goddard  (1861)  Cas.  No.  1,529;  Taylor  r.  Luther  (1835) 

1  Black  518,  17  L.  ed.  232;  Rubber  Co.  2  Sumn.  228,  Fed.  Caa.  No.  13,796. 
r.  Goodyear   (1869)   9  Wall.  793,  19  L. 
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Proof  outside  of  the  issues  made  in  the  bill  and  answer  is  irrelevant 
and  inadmissible. 

1.  Crocket  v.  Lee  (1S22)  7  Wheat.  622,  6  L.  ed.  614:  Where  the  case  made  in 
the  bill  and  answer  turns  on  the  yalidity  of  a  location  or  entry  of  land,  evidence 
tending  to  show  that  the  location  is  bad  for  vagueness  and  uncertainty  will  not 
be  noticed.  But  in  a  suit  where  the  parties  had  taken  proof  on  the  question  of 
the  uncertainty  of  the  location,  the  case  was  remanded  with  directions  that  the 
bill  be  amended* 

2.  Qroeholz  v.  Neuman  (1874)  21  Wall.  481,  22  L.  ed.  471:  A  bill  was  filed  to 
procure  the  cancellation  of  a  deed  which  was  alleged  to  be  void  because,  though 
the  deed  covered  land  forming  part  of  the  homestead,  the  wife  did  not  join.  Under 
such  bill  it  was  held  that  the  plaintiff  could  not  have  the  benefit  of  proof  which 
tended  to  show  that  though  the  deed  was  in  form  absolute,  it  was  in  fact  intended 
as  a  mortgage.  Such  fact  in  order  to  be  the  basis  of  relief  should  have  been 
alleged  in  the  bill. 

3.  Bradley  v.  Converse  (1876)  4  aiff.  36jS,  Fed.  Gas.  No.  1,776:  The  bill  charged 
that  the  defendants,  as  officers  and  agents  of  a  railroad  company,  were  employed 
to  buy  up  certain  mortgage-bonds  of  that  company.  It  was  alleged  that  they  had 
bought  many  of  the  bonds  at  less  than  par  value  but  that  on  settlement  the  road 
bad  been  charged  full  par  value.  An  accounting  for  this  profit  was  sought.  The 
bill  proceeded  on  the  ground  that  the  railroad  company  had  supplied  the  defend- 
ants with  bonds  secured  by  its  own  corporate  property,  which  bonds  were  to  be 
used  to  take  up  the  outstanding  bonds  in  question.  The  proof  showed,  on  the 
contrary,  that  the  defendants  proceeded  without  authority  throughout,  and  that 
the  bonds  used  to  procure  the  funds  were  never  placed  in  the  defendants'  hands 
by  the  railroad  company.  It  was  held  that  the  proof  did  not  correspond  with  the 
allegations  and  that  relief  could  not  be  granted  in  the  existing  state  of  the  plead- 
ings.    The  case  was  one  where  the  bill  should  hfve  been  given  a  double  aspect. 

§  1578.  Irrelevant  Allegations. 

The  rule  that  the  proof  must  be  confined  to  the  issues  mnst  be 
understood  as  limiting  the  proof  to  the  material  and  real  issues  of  the 
suit.  The  mere  circumstance  that  a  particular  fact  is  allied  in  the 
bill  and  denied  in  the  answer,  or  that  it  is  set  up  independently  in  the 
answer,  does  not  necessarily  justify  the  introduction  of  proof  upon 
that  point.  Testimony  taken  in  support  of  an  impertinent  allegation 
in  a  bill  or  answer  is  irrelevant,  and  it  may  be  stricken  out  on  motion ; 
or  it  will  be  ignored  at  the  hearing,  and  the  party  introducing  it  will 
be  charged  costs.^ 

s  Griffith  V.  Shaw  (1898)  89  Fed.  313w  up  such  a  defense  are  impertinent;  and 
In  a  suit  for  infringement  brought  by  though  the  plaintiff  should  fail  to  have 
the  assignee  of  a  patent  against  his  those  allegations  stricken  from  the 
assignor,  the  latter  is  estopped  from  answer,  vet  their  presence  does  not  jus- 
showing  that  the  letters  patent  in  ques-  tify  the  introduction  of  proof  to  support 
tion  are  invalid  for  lack  of  utility  or  them.  Such  testimonv  is  irrelevant  and 
novelty  or  for  other  like  ground.  Con-  at  the  hearing  will  be  stricken  out  at 
sequently  parts  of  an  answer  that  set  the  costs  of  the  defendant. 
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§  1579.  AdmiBsioiis  of  Parties  as  Dispensing  with  Proof. 

As  the  pleadings  determine  the  proper  scope  of  the  proof,  it  is 
always  desirable  to  examine  the  pleadings  with  care  in  order  to  deter- 
mine just  what  facts  are  respectively  admitted  by  the  parties,  for  it 
is  manifest  that  such  facts  as  are  admitted  are  ont  of  the  controversy. 
If  an  allegation  of  the  bill  on  a  particular  point  is  explicitly  admitted 
in  the  answer  without  qualification,  evidence  establishing  that  fact 
is  unnecessary,  and  the  court  will  not  receive  it.^  Likewise  the 
defendant  may  avail  himself  of  any  favorable  admission  contained 
in  the  bill.* 

§  1580.  Gonstmotive  Admissions. 

The  admissions  contained  in  pleadings  may  be  either  constructive 
or  actual.  A  constructive  admission  is  one  that  arises  by  implication 
from  the  nature  or  form  of  the  pleading.  An  actual  admission  con- 
sists in  the  positive  statement  of  a  specific  fact  in  a  pleading.  Tho 
most  conmion  instance  of  the  constructive  admission  is  that  which 
arises  where  a  plea  is  put  in  by  the  defendant.  In  this  case,  such  of 
the  facts  stated  in  the  bill  as  are  not  controverted  by  the  plea  ar.^ 
admitted  ly  the  defendant  to  be  true ;  and  if  the  plaintiff  replies  to 
the  plea  and  the  issue  of  fact  raised  by  it  is  tried,  it  is  not  necessary 
for  the  plaintiff  to  bring  forward  any  evidence  in  support  of  the 
facts  not  controverted  by  the  plea.  Another  illustration  of  a  con- 
structive admission  was  formerly  found  in  the  case  where  a  plaintiff 
filed  a  special  replication  to  the  defendant's  answer.  In  that  case, 
all  parts  of  the  answer  that  were  not  denied  by  the  replication  were 
admitted  to  be  true.  The  abolition  of  special  replications  has  of 
course  put  this  case  out  of  the  range  of  present-day  experience.  Pos- 
sibly the  most  important  of  constructive  admissions  now  familiar  to 
equity  practice  is  that  which  arises  from  the  plaintiff's  act  in  setting 
down  a  cause  for  hearing  on  bill  and  answer.  If  a  cause  is  set  for 
hearing  on  bill  and  answer  only,  then  under  the  settled  practice  the 
answer  is  to  be  taken  as  true.* 

Constructive  admissions,  it  will  be  noted,  play  a  much  less  impor- 
tant part  in  equity  pleading  than  in  pleading  at  common  law.  In  the 
common-law   system,   constructive   admissions   are   encountered    at 

s  Robinson  v.  Philadelphia  etc.  R.  Co.  4  L.  ed.  266;  Lake  Erie  etc.  R.  Co.  v. 
(1886)  28  Fed.  577.  Indianapolis  Nat.  Bank  (1805)  65  Fed. 

4  Langdell,  Eq.  PI.  90.  6W;  U.  S.  r.  Tran«-Mi«ftoiiri  etc.  Assoc. 

sGettingH  t\  Burch  (1815)  9  Cranch    (1893)   24  L.R.A.  13,  7  C.  C.  A.  15,  5S 
372,  3  L.  ed.  763;  Leeds  r.  Marine  Ins.   Fed.  58. 
Co.  of  Alexandria  (1817)  2  Wheat  380, 
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almost  every  tum^  owing  to  the  existence  of  the  rule  that  every  allega- 
tion in  any  pleading  upon  which  a  traverse  can  be  properly  taken 
shall  be  considered  as  admitted  by  the  adverse  party  to  be  true^  unless 
he  traverses  it.®  No  such  general  rule  is  recognized  in  equity  plead- 
ing; and  apart  from  the  particular  cases  mentioned  above,  equity 
pleading  takes  no  account  of  constructive  admissions. 

§  1681.  Ho  Construotive  Admisiion  txom  InsuAciency  of  Answor. 

The  failure  of  the  defendant  to  respond  in  his  answer  to  a  material 
all^ation  of  fact  contained  in  the  bill,  or  the  irrelevancy  or  insuf- 
ficiency of  his  answer  does  not  inure  to  the  plaintiffs  advantage  by 
operating  as  a  constructive  admission  of  anything  stated  in  the  bill. 
If  the  answer  neither  admits  nor  denies  the  allegations  of  the  bill, 
they  must  be  proved  at  the  final  hearing,  or  a  decree  cannot  be  made 
in  favor  of  the  plaintiff.^ 

Broum  v.  Pieroe  (1868)  7  Wall.  £05,  19  L.  ed.  134:  Bill  to  quiet  pUintirs 
title  by  declaring  void  a  deed  executed  bj  the  plaintiff  under  duress.  One  of  the 
defendants  answered,  stating  that  he  was  a  judgment  creditor  of  the  grantee 
named  in  that  deed  and  claiming  a  lien  on  the  land  by  virtue  of  such  judgment. 
As  to  the  other  matters,  he  stated  that  he  had  no  knowledge  or  information  about 
the  facts  alleged  In  the  bill,  but  on  the  contrary  was  an  utter  stranger  to  all 
those  matters  and  things  and  could  not  answer  oonceming  them  because  he  bad 
no  knowledge,  information,  or  belief  on  the  subject.  The  ease  came  on  for  hear- 
ing without  proof.  The  plaintiff  insisted  that  inasmuch  as  the  defendant  had 
not  denied  the  facts  constituting  the  equity  of  the  bill,  his  answer  must  be  con- 
strued as  admitting  those  facts.  Clifford,  J.,  said :  **  Authorities  are  not  want- 
ing to  the  effect  that  all  matters  well  alleged  in  the  bill  of  complaint,  which  the 
answer  neither  denies  nor  avoids,  are  admitted,  but  the  better  opinion  la  the  other 
way."  « 

«  C.  C.  Langdell,  Discovery  under  the  (1861)  1  Cliff.  692,  Fed.  Cas.  No,  2,292, 
Judicature  Acts,  11  Harvard  Law  Rev.  Mr.  Justice  Clifford,  at  circuit,  made  a 
139.  suggestion  to  the  same  effect.    8aid  he: 

7  Toung  V,  Grundy  (1810)  6  Cranch  ''  We  think  it  is  a  settled  rule  in  plead- 
51,  3  L.  ed.  149;  United  States  r.  Fergu-  inf  in  chancery  that  in  respect  to  an 
son  (1892)  64  Fed.  28.  See  Parker  V,  allegation  well  pleaded,  and  material  to 
Town  of  Concord  (1889)  39  Fed.  718.        the  issue,  and  one  where  it  is  charged 

8  The  view  here  referred  to  as  erro-  that  the  facts  set  forth  were  within  the 
neous  and  expressly  repudiated  by  the  knowledge  of  the  defendant,  that  his 
court  finds  some  countenance  in  3  Green-  silence  upon  the  subject  amounts  to  a 
leaf  on  Evidence,  §  276.     In  Surget  v.  conclusive  admission." 

Byers  (1845)  Hempst.  715,  Fed.  Cas.  No.  These  suggestions  undoubtedly  point 

13,629,  it  was  observed  that  in  courts  of  to  a  certain  truth,  but  it  is  conoemed 

common   law  every  material   averment  with  the  weight  of  the  evidence  rather 

that  is  not  denied  will  be  regarded  as  than  with   the  burden  of  proof.     For 

admitted ;  and  it  is  added  that  this  rule  instance,  where  the  testimony  is  in  oon- 

would    seem    to    apply    a    fortiori    in  flict  and  there  is  some  proof  in  the  rec- 

Tourts  of  equity.     In  Gaboon  v.  Ring  ord  in  support  of  the  plaintiff's  oonteii- 
E<j.  Prac.  Vol.  II.— 61, 
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BUI  as  Evidence. 

§  1582.  Bill  Hot  AdmiMible  as  Proof  for  Plaintiff. 

Let  us  now  proceed  to  consider  the  conditions  under  which  the 
bill  and  answer  can  be  nsed  as  evidence  in  the  cause  by  the  respective 
parties,  or  the  conditions  under  which  the  statements  of  the  bill  or 
answer  can  be  taken  to  dispense  with  the  production  of  other  evidence. 
To  begin  with,  the  bill  is  ordinarily  a  mere  pleading,  and  it  is  not 
capable  of  being  used  as  evidence  by  the  plaintiff.  The  plaintiff 
must  prove  the  allegations  of  his  bill,  and  his  own  assertions  consti- 
tute no  proof  of  the  truth  of  his  statements.  A  sworn  bill  can  some- 
times be  used  as  an  ordinary  ai&davit,  but  it  is  never  admissible  as 
proof  in  any  proper  sense  at  the  hearing.  To  the  rule  that  the  plain- 
tiff cannot  use  his  bill  as  evidence  in  his  own  behalf,  there  is  an  excep- 
tion in  the  case  wLere  the  bill  is  taken  pro  confesso  upon  default  of 
the  defendant ;  but  this  exception  is  more  apparent  than  real.  It  is 
the  plaintiff's  pleading  that  is  admitted  by  the  pro  confesso,  and  no 
evidence  is  necessary  at  all  to  make  out  the  plaintiff's  caaa 

§  1683.  Admissions  of  Bill  Conclnsive  against  Plaintiff. 

But  if  the  plaintiff  cannot  use  his  own  bill  as  evidence  for  himself, 
it  is  not  so  with  regard  to  the  right  of  the  defendant  to  use  the  bill. 
Any  admission  in  the  bill  favorable  to  the  defendant  can  be  used  by 
the  latter  ®  with  the  same  effect  as  if  the  fact  admitted  were  proved  by 
incontestable  evidence.  The  facts  alleged  in  the  bill  can  be  accepted 
by  the  defendant  as  being  true ;  for  whether  they  are  true  or  not,  the 
plaintiff,  by  introducing  them  into  his  bill  and  making  them  a  part  of 
the  record,  precludes  himself  from  afterwards  disputing  their  truth. 
This  rule  applies  to  facts  that  are  positively  allied  and  not  to  such 
facts  as  are  hypothetically  introduced  into  the  bill  for  the  purpose  of 
raising  an  answer  to  an  anticipated  defense.^® 

§  1684.  Admissions  of  Amended  Bill. 

Though  the  defendant  has  the  right  to  read  the  plaintiff's  bill  in 
evidence  against  him,  such  right  is  confined  to  the  bill  as  it  stands  in 

tion,  it  is  certainly  a  cogent  circum-  rather  a  rule  of  interpretation,  and  can- 

stance  in  support  of  the  plaintiff's  posi-  not   be    understood    as    justifying    the 

tion  that  the  defendant,  having  knowl-  acceptance  of  such  a  quasi-admission  aa 

edge  of   the   particular   fact,   failed  to  full  proof. 

deny  it  in  his  answer.    Here  the  princi-  9  Metcalfe  v,  Metcalfe  (1787)   1  Atk^ 

pie  may  well  be  applied  which  is  embod-  63. 

led  in  t|ie  maxim,  Qui  t^cet,  cum  loqui  lo  g  Dan,  Ch.  Pr.  896. 

^het,  consentire  videiur.    But  this  is 
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the  record.  If  the  bill  has  been  amended,  the  amended  bill  is,  in  con- 
templation of  law,  the  only  one  upon  the  record,  and  the  defendant 
has  no  right  to  read  the  original,  except  perhaps  to  explain  an  obscur- 
ity, or  otherwise  for  the  purpose  of  arriving  at  the  correct  meaning  of 
the  amended  pleading.^  ^  Where  a  damaging  and  untrue  admission 
is  inadvertently  made  in  a  bill,  especially  in  a  bill  not  required  to  be 
sworn  to,  the  court  will,  on  proper  application,  allow  the  bill  to  be  so 
amended  as  to  avoid  the  effect  of  the  injurious  admission.^^ 

§  1S88.  Bill  as  Evidence  in  Another  Suit — Common-Law  Bnle. 

The  bill  is  most  commonly  used  as  evidence  against  the  plaintiff 
in  the  particular  suit  in  which  the  bill  is  filed;  and,  as  suggested 
above,  the  main  ground  on  which  it  is  so  admitted  as  evidence  is  that 
the  plaintiff  is  estopped  from  denying  the  truth  of  his  statements. 
A  more  difficult  question  arises  where  an  attempt  is  made  to  intro- 
duce a  bill  filed  in  one  cause  as  a  written  admission  in  another  suit. 
The  courts  of  law  seem  to  have  been  inclined  to  treat  the  bill  in 
equity  like  a  declaration  at  law,  that  is,  as  a  sort  of  legal  rigmarole 
fabricated  by  counsel  and  containing  allegations  framed  largely  for 
the  purpose  t  ^  eliciting  the  truth  from  the  other  party,  and  not  corre- 
sponding necessarily  with  the  true  state  of  facts.^'  In  conformity 
with  this  view,  the  general  rule  at  common  law  seems  to  be  to  the 
effect  that  a  bill  in  equity  is  not  evidence  in  another  suit,  except  to 
show  that  such  a  bill  did  exist,  and  that  certain  facts  were  in  issue 
between  the  parties,  in  order  to  introduce  the  answer  or  depositions 
of  witnesses.^* 

§  1586.  Same— Bnle  in  Equity. 

The  courts  of  equity  have  acted  on  a  different  principle,  and 
authority  is  found  in  support  of  the  view  that  a  bill  filed  in  one  cause 
may  be  used  in  another  suit  as  a  written  admission  of  the  truth  of  the 
facts  stated  in  the  bill.^^    But  before  a  bill  is  admissible  in  evidence 

11  2  Dan.  Ch.  Pr.  399.  is  Mountford  v.  Raine  (1670)  2  Keble 

It  Gibson,  Suits  in  Chan.  (2d  ed.)  468.  499;  Snow  v,  Phillipa  (1605)  1  Sid.  pt. 

isPennell  v.  Meyer   (1838)  2  Moody  1,  p.  220;  Handeside  v.  Brown  (1753)  1 

^  R.  99.  Dick.  236  ( Lord  Hardwieke  admitted  a 

14  2  Dan.  Ch.  Pr.  399.  biU   In   another   cauBe   to   be   read   as 

A  declaration  or  complaint  not  nnder  legal  evidence  to  prove  that  a  canse  of 

oath  nor  signed  by  the  plaintiff  but  only  action  was  stale).     In  Gaines  r.  Relf 

by  his  attorney  is  not  competent  as  an  (1851)  12  How.  580,  13  L.  ed.  1116,  the 

admission  against  the  plaintiff  to  prove  supreme  court  seems  to  have  assumed 

the  facts  s&ted  in  the  declaration  or  that  a  bill  in  equity  cannot  be  intro- 

complaint.    Delaware  County  v.  Diebold  duced  in  another  equity  cause  against 

Safe  Co.  (1890)  133  U.  S.  473,  487,  33  I^,  the  party  filing  the  biU. 

ed,  674,  680. 
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in  another  suit  against  the  plaintiff,  it  should  be  made  to  appear  that 
the  bill  in  question  was  filed  by  him  or  with  his  consent  and 
privity ;  "  for  any  person  may  file  a  bill  in  another  person's  name."  *• 
The  rule  that  admits  a  bill  filed  in  one  suit  to  be  used  as  an  admis- 
sion in  another  cause  is  supported  by  good  sense.  Pleadings  in  equity 
are  based  on  statements  of  fact ;  and  parties  do  not  plead  facts  accord- 
ing to  their  legal  effect,  as  at  law.  Undoubtedly  there  are  circum- 
stances that  may  detract  from  the  weight  of  statements  contained  in 
a  bill,  considered  as  admissions;  but  if  a  statement  is  deliberately 
made  and  is  based  upon  the  personal  knowledge  of  the  plaintiff,  it 
would  seem  reasonable  to  use  such  statement  in  evidence  against  him 
in  another  suit.  Where  a  bill  is  sworn  to  by  the  plaintiff  the  argu- 
ment in  favor  of  admitting  it  as  evidence  in  another  cause  is  of  course 
much  stronger. ^^  But  if  a  bill  is  not  signed  by  the  plaintiff  but  only 
by  his  counsel  and  is  not  sworn  to  by  the  plaintiff,  it  should  not  be 
received  as  an  admission  against  him  in  another  suit.^^ 

Answer  as  Evidence. 

a.  Anmcer  o«  Evidenee  for  Plaintiff. 

:§  1587.  Answer  AdmistiUe  as  Proof  for  Plaintilf. 

As  the  plaintiff  is  bound  by  any  admissions  in  his  bill  favorable 
to  the  defendant,  so  is  the  defendant  bound  by  statements  in  his 
answer  favorable  to  the  plaintiff.  Any  statement  of  fact  or  admission 
found  in  the  answer  and  relevant  to  the  plaintiff's  case  is  evidence  for 
the  plaintiff  in  the  full  and  proper  sense.  This  rule  applies  whether 
f.he  answer  is  under  oath  or  not.  In  every  case  the  answer,  or  parts 
of  it,  may  be  read  against  the  defendant  at  the  hearing  whether  the 
facts  are  admitted  on  the  defendant's  own  personal  knowledge  or 
merely  on  bis  information  and  belief.  If  a  defendant  says  that  he  is 
informed  and  believes  that  such  and  such  a  fact  is  true,  this  will  be 
Bufficient,  unless  such  statement  is  coupled  with  some  reservation  that 
prevents  it  from  being  considered  an  admission.  The  general  rule  in 
<5quity  is  that  what  the  defendant  believes  the  court  will  believe.^® 
"  It  does  not  lie  in  the  mouth  of  a  defendant  in  equity  to  complain 
that  the  court  assumed  his  answer  made  under  oath  to  be  true  and 
decreed  accordingly."  '^ 

i«Woollet  9.  Roberts    (1866)    1  Ch.  404,  IC  L.  ed.  116;  Boilean  r.  RatUn 

Oas.  64.  (1S48)  2  Excb.  665. 

17  Rankin  p,  MaxweU  (1820)  2  A.  K.  i0  See  Potter  v.  Potter  (1749)  1  Ves. 
Marsh.    488;     Chipman    r.    Thompson  Sr.  274. 

n844)   Walk.  Ch.   (Mich.)   405.  20  Cayender  V.  Cavender    (1885)    114 

18  Combs  V,  Hodge    (1858)    21   How.  U.  S.  464,  29  L.  ed.  212,  6  Sup.  Ot  955, 
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But  a  mere  statement  in  an  answer  that  a  defendant  has  been 
informed  that  the  fact  is  as  stated,  without  an  answer  as  to  his  belief 
oonceming  it,  will  not  be  such  an  admission  as  can  be  read  as  evi- 
dence of  the  fact.  Such  an  answer  is,  in  effect,  insufficient,  and  the 
plaintiff  should  except  for  insufficiency  in  order  to  force  the  defend- 
ant either  into  an  express  admission  or  into  a  statement  of  his  belief, 
on  the  point  in  question.^^ 

§  1688.  Adminions  of  Answer  Hot  Affeoted  by  Beplieation. 

The  right  of  the  plaintiff  to  avail  himself  of  admissions  contained 
in  the  defendant's  answer  is  not  at  all  affected  by  the  circumstance 
that  the  plaintiff  has  put  the  answer  in  issue  by  filing  a  replication. 
The  replication  denies  the  truth  of  the  defendant's  answer,  but  such 
denial  goes  only  to  the  answer  as  a  pleading.  It  does  not  at  all 
prejudice  the  plaintiff's  right  to  avail  himself  of  the  discovery  con- 
tained In  the  answer.*^  As  we  have  already  seen,  one  of  the  main 
purposes  of  the  lill  in  equity  has  always  been  to  obtain  evidence  from 
the  defendant  to  be  used  in  establishing  the  plaintiff's  cause. 

§  1689.  Constmetion  of  Admissions  in  Answer. 

The  admissions  of  an  answer  are  to  be  reasonably  construed  and 
they  should  never  be  so  interpreted  as  to  render  the  statements  of  the 
answer  meaningless  or  idle. 

Leonard  etc  Co.  v.  Brmk  of  America  (C.  C.  A.;  189S)  30  C.  C.  A.  821,  86  Fed. 
502:  To  a  bill  to  foreclose  a  deed  of  trust  executed  by  the  defendant  company  to 
secure  a  note  an  answer  was  filed  admitting  that  the  note  and  deed  of  trust  were 
executed  at  the  time  stated.  This  was  held  to  be  an  admission  that  the  officers 
Who  executed  the  note  and  deed  and  affixed  the  corporate  seal  thereto,  to  wit,  the 
president  and  secretary,  were  duly  authorized  to  take  such  action.  Said  the  court: 
''  Any  other  construction  of  the  pleading  would  render  the  admission  meaningless 
and  of  no  effect.  If  it  was  the  intention  of  the  defendant  company,  when  it  filed 
its  answer,  to  challenge  the  validity  of  the  note  and  deed  of  trust  on  the  ground 
that  the  officers  who  executed  the  same  did  so  without  the  sanction  or  approval 
of  the  board  of  directors,  it  should  have  presented  that  defense  either  by  plea  or 
answer.  Not  having  done  so,  the  only  question  open  for  consideration  is  one 
which  is  raised  by  the  answer,  namely,  whether  the  note  in  controversy  was  exe- 
cuted without  any  consideration  moving  from  the  bank  to  the  real  estate  company." 

Though  a  particular  admission  in  an  answer  be  withdrawn  by  per- 
mission, as  having  been  made  under  a  misconception  of  the  tenor  of 

SI  2  Dan.  Ch.  Pr.  402.  ss  2  Dan.  Ch.  Pr.  400. 
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the  bill,  it  may  yet  at  the  hearing  be  given  such  weight  as  an  admis- 
sion of  fact  as  the  circumstances  seem  to  warrant.^' 

§  1590.  Admissioiis  in  Answer  of  Infant 

The  answer  of  an  infant  is  not  admissible  in  evidence  against  him 
under  any  conditions.  The  answer  of  an  infant  is  made  by  his 
guardian,  and  generally  consists  of  a  mere  submission  of  the  infant's 
rights  and  interests  to  the  care  and  protection  of  the  court.  The 
infant  is  not,  therefore,  bound  by  the  answer  upon  any  point  that  it 
is  against  his  interest  tq  admit.^^  But  though  an  infant  is  not  bound 
by  the  admissions  of  his  own  answer,  he  may  sometimes  be  held  to 
be  bound  by  the  admissions  of  the  answer  of  a  person  under  whom  he 
derives  title.  It  has  been  held,  for  instance,  that  if,  in  a  suit  to  estab- 
lish a  will,  an  heir  puts  in  his  answer  admitting  the  wiU,  and  then 
(lies,  an  infant  claiming  under  such  heir  will  be  bound  by  the  admis- 
sion contained  in  the  answer  of  the  person  under  whom  he  claims.*' 

Upon  arriving  at  full  age,  an  infant  who  has  answered  by  a  guard- 
ian during  his  infancy,  has  a  right  to  answer  anew;  and  if  instead 
of  doing  this  he  prays  a  hearing  upon  the  cause  de  novo,  without 
answering  anew,  the  answer  put  in  for  him  during  his  minority  is 
available  as  evidence  against  him.*® 

Though  an  answer  put  in  for  an  infant  by  a  guardian  cannot  be 
read  against  the  infant,  it  can  sometimes  be  read  against  the  guardian 
himself  in  his  individual  capacity.*^ 

§  1691.  Whether  Farts  of  Answer  Admissible  against  Defendant. 

In  considering  the  right  of  the  plainti£P  to  use  the  admissions  of 
the  answer  as  evidence  in  the  plaintiff's  favor,  it  is  important  to  con- 
sider the  question  whether  the  plaintiff  can  take  the  disconnected 
admissions  and  use  them  without  introducing  the  whole  answer  in 
evidence.  The  point  is  quite  important,  for  if  the  whole  answer  were 
required  to  be  admitted  as  evidence,  the  result  would  be,  so  it  seems 
to  have  been  supposed,  to  give  the  defendant  the  full  benefit  of  his 
own  answer.    It  will  be  noted  at  the  outset  that  there  is  a  distinction 

21  Kenah   V.   The   John   Markee,   Jr.  sons  not  being  on  the  same  footin<^  as 

(1880)    3    Fed.    46    (a    proceeding    in  infants.     2  Dan.  Ch.  Pr.  403.    But  our 

admiralty).  courts  would  probably  be  chary  of  adopt- 

J4  2  Dan.  Ch.  Pr.  400.  ing  this  rule. 

It  is  said  that  the  answer  of  an  idiot,       ss  Robinson  r.  Cooper  (1831)   4  Sim. 

lunatic,  or  a  person  of  weak  intellect,  131;  Lock  r.  Foote  (1833)  4  Sim.  132. 
put  in  by  a  committee  or  guardian,  may       2«  2  Dan.  Ch.  Pr.  403. 
be   read   against  the   person   in  whose       27  Beasley  v,  MaQrath  (1804)  2  Sch. 

behalf  the  answer  is  put  in,  such  per-  &  Lef.  34. 
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between  the  case  where  the  answer  is  being  used  by  the  plaintiff  as 
evidence  in  the  very  suit  wherein  the  answer  is  filed,  and  the  case 
where  the  answer  is  being  used  as  evidence  in  an  action  at  law  or  in 
some  other  suit  in  equity  than  that  in  which  the  answer  was  put  in. 

§  1682.  When  Answer  Must  Be  Bead  as  Whole. 

It  is  the  general  principle  in  the  law  of  evidence  that  a  party  who 
proposes  to  uso  a  writing  or  document  as  evidence  of  admissions  made 
by  another  must  introduce  the  entire  statement.  The  whole  of  a 
single  document  must  be  put  in  and  treated  as  evidence  of  the  party 
desiring  to  offer  a  part  only,  even  though  the  actual  reading  of  the 
whole  be  postponed.  A  written  admission  must  be  used  as  a  whole, 
and  a  party  desiring  to  avail  himself  of  it  cannot  introduce  it  in  frag- 
ments.*® 

In  conformity  with  this  doctrine,  it  is  settled  that  when  an  answer 
has  been  obtained  from  a  defendant  in  a  chancery  proceeding 
brought  for  purposes  of  discovery  in  aid  of  an  action  or  defense  at 
law,  the  plaintiff  in  the  suit  in  equity,  upon  offering  the  answer  in 
evidence  in  the  trial  at  law,  must  introduce  the  whole  of  the  answer, 
and  he  cannot  pick  out  such  parts  as  are  favorable  to  him  to  the 
exclusion  of  the  other  parts.  The  answer  is  to  be  read  in  the  sense  of 
the  party  making  it,  and  it  must  be  taken  as  an  entirety.*®  The 
same  principle  applies  where  an  answer  obtained  in  one  suit  in  equity 
is  introduced  in  evidence  as  an  admission  in  an  independent  suit  in 
equity.  The  whole  of  it  is  admissible.  The  answer  is  treated  like  any 
other  document;  and  the  party  introducing  it  must  introduce  the 
whole.'**  If  an  answer  to  a  bill  in  equity  is  produced  in  evidence  in 
another  suit  against  the  party  putting  in  the  answer,  the  latter  has  a 
right  to  insist,  if  he  chooses  to  do  so,  that  the  bill  be  read  which  called 
forth  the  answer.'* 

§  1593.  Bnle  Permitting  Plaintiff  to  TTse  Separate  Admissions  of 
Answer. 

Where  the  answer  is  to  be  used  by  the  plaintiff  in  the  very  case  in 
which  the  answer  is  given,  the  rule  is  different;  and  we  find  that, 
according  to  the  established  practice  of  the  English  court  of  chancery, 
the  plaintiff  has  the  right  to  pick  the  answer  to  pieces,  so  to  speak, 

ss  See  3  Wigmore  on  Evidence,  §  2102.  so  Boardman    v.    Jackson     (1813)     2 

s»  2  Dan.  Ch.  Pr.  402;  Gilbert  on  Evi-  Ball  &  B.  382. 

dence,  SO;  Ormond  r.  Hutchinson  (1806)  si  Pennell  v,  Meyer   (1838)   2  Moody 

13  Ves.  Jr.  47  (1800)  16  Yea.  Jr.  94.  &  R.  08. 
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and  use  such  specific  admissions  contained  in  it  as  are  favorable  to 
him.  The  possibility  of  thus  using  the  answer  only  arises  in  bills 
seeking  relief.  If  a  bill  seeks  discovery  only,  the  answer  cannot  be 
used  as  evidence  at  all,  except  in  the  action  at  law  in  aid  of  which  the 
suit  for  discovery  was  brought,  and  in  that  action  the  whole  answer 
must  be  read,  as  we  have  already  stated.'* 

The  reason  for  the  exceptional  rule  which  permits  the  plaintiff  to 
use  part  of  the  defendant's  answer  (given  in  the  same  suit)  without 
introducing  the  whole  is  found  apparently  in  the  following  con- 
siderations. In  the  first  place,  according  to  the  orthodox  view,  a 
defendant's  answer  is  never  evidence  in  his  own  favor;  and  if  the 
plaintiff  were  compelled  to  introduce  the  whole  answer  as  a  con- 
dition precedent  to  his  right  to  get  the  benefit  of  any  part  of  it,  the 
answer  would  become  evidence  in  the  defendant's  favor,  which  can- 
not be  permitted.  In  the  second  place,  it  must  be  remembered  that 
the  answer  is  a  pleading,  and  the  court  has  a  right  to  look  to  its 
several  independent  admissions  for  the  purpose  of  ascertaining  what 
are  the  real  facts  in  dispute.  Lastly,  it  may  be  observed,  the  answer 
does  not  necessarily  have  to  be  considered  as  one  indivisible  whole; 
for  it  contains  (or  is  supposed  to  contain)  distinct  responses  to  the 
various  charges  contained  in  the  bill  and  to  the  special  interroga- 
tories. The  purpose  of  the  rule  is  to  prevent  the  defendant  from  get* 
ting  the  benefit  of  new  and  unresponsive  matter. 

§  1594.  Limitation  on  This  Bole. 

The  right  of  the  plaintiff  to  avail  himself  of  distinct  admissions  in 
the  answer  is  guarded  from  abuse  by  the  fact  that  he  is  not  allowed  to 
misrepresent  the  tenor  of  any  admission  contained  in  the  answer  by 
taking  it  out  of  its  proper  context  or  out  of  its  proper  grammatical 
and  logical  relations.  In  other  words,  the  plaintiff,  in  using  any 
admission  of  the  answer,  is  required  to  use  in  addition  whatever 'is 
immediately  connected  with  it  so  as  to  qualify  its  meaning.^' 

1.  2  Daniell,  Chancery  Pleading  and  Practice,  400,  401:  ''It  must  not,  how- 
ever, be  supposed  that,  in  permitting  a  plaintiff  to  read  a  portion  only  of  the 
defendant's  answer  in  support  of  his  case,  a  court  of  equity  will  aUow  a  plaintiff 
to  read  a  passage  from  a  defendant's  answer,  for  the  purpose  of  fixing  a  defend- 

SS2  Dan.  Ch.  Pr.  400.  Whitchurch   (1830)   3  Sim.  562;  Nurse 

"Ormond  v.  Hutchinson    (1806)    13   v,  Bunn  (1832)  5  Sim.  225;  Connop  i?. 

Yes.  Jr.   47,  53;    Robinson  r.   Scotney  Hayward   (1841)   1  Younge  &.  Ch.  Gas. 

(1816)  10  Yes.  Jr.  582;  Davis  i?.  Spurling  33,  34. 

(1829)    1  Russ.  &  M.  64,  68;  Rude  v. 


§  1595]  EVIDENCE.  969 

ant  with  an  admission,  without  reading  the  explanations  and  qualifications  by 
which  the  admission  may  be  accompanied,  even  though  such  explanations  and 
qualifications  be  contained  in  a  distinct  passage  from  that  offered  to  be  read.  •  .  • 
But  it  is  to  be  observed,  that  although  a  defendant  has  a  right  to  insist  that, 
where  a  plaintiff  reads  a  passage  from  his  answer,  he  shall  read  other  passages 
in  the  answer  which  are  connected  in  meaning  with  the  first  passage,  whether 
such  pcMsages  are  connected  in  point  of  grammatical  construction,  or  separated 
by  passages  relating  to  distinct  subjects,  the  court  will  not,  where  a  plaintiff 
reads  a  passage  in  a  defendant's  answer,  as  evidence  of  a  particular  fkct,  allow  a 
defendant  to  read,  as  evidence,  any  subsequent  matter,  although  it  may  be  con- 
nected with  the  passage,  which  the  plaintiff  had  read,  by  such  words  as  '  but '  or 
'and,'  unless  the  subsequent  matter  is  explanatory  of  the  passage  read  by  the 
plaintiff." 

2.  Bartleit  v.  Oillard  (ld26)  S  Russ.  Ch.  149:  Where  an  answer  contained  a 
passage  beginning  with  the  words,  "  before  such  demand  was  made,"  the  plaintiff 
was  not  allowed  to  read  that  passage  from  the  answer  without  reading  the  pas- 
sage immediately  preceding,  in  which  the  demand  was  spoken  of.  Lord  Eldon 
observed :  ''  Where  a  plaintiff  chooses  to  read  a  passage  from  a  defendant's 
answer,  he  reads  all  the  circumstances  stated  in  the  passage.  If  the  passage  so 
read  contains  a  reference  to  any  other  passage,  or  to  a  fact  stated  in  any  other 
passage,  that  other  passage  must  be  read  also:  but  it  is  to  be  read  only  for  the 
purpose  of  explaining,  so  far  as  explanation  may  be  necessary,  the  passage  pre- 
viously read,  in  which  the  reference  to  it  is  made.  If,  in  the  passage  thus  referred 
to,  new  facts  and  circumstances  are  introduced,  in  grammatical  connection  with 
that  which  must  be  read  for  the  purpose  of  explaining  the  reference,  the  facts  and 
circumstances  so  introduced  are  not  to  be  considered  as  read." 


§  1595.  When  Clause  of  Diseliarge  Kiut  Be  Bead  with  Claiuie  of 
Charge. 

As  may  readily  be  conceived,  the  application  of  the  rule  requiring 
the  plaintiff  to  read  all  of  an  admission  toother,  in  order  to  prevent 
garbling  it,  has  been  attended  with  some  difficulties.  For  instance,  it 
was  long  in  dispute  whether  a  plaintiff  could  read  a  clause  in  the 
answer  admitting  the  receipt  of  money  without  at  the  same  time  read- 
ing another  clause  in  the  same  or  ensuing  sentence  alleging  a  pay- 
ment,— ^in  other  words,  whether  a  clause  of  discharge  had  to  be  read 
with  a  clause  of  charge.  In  the  'end  it  came  to  be  established  that  the 
two  must  be  read  together,  where  they  relate  to  the  same  trans- 
action.** 


t4  Kirkpatrick  v.  Ijove  (174S)  Ambl.  on   one  day  and   alleging  payment  on 
689;   Blount  v.  Burrow   (1792)    1   Ves.   another   day   could   not   suJnee   to   din- 
Jr.  546;  Kidgeway  v,  Darwin  (1802)  7   charge  the  defendant  as  it  was  a  dis- 
Ves.  Jr.  404.     In  Thompson  r.  Lambe  tinct  transaction. 
(1802)  7  Ves.  Jr.  587,  it  was  ruled  that      See  3  Wigmore  on  Ev.  (  2122. 
an  answer  admitting  receipt  of  money 
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§  1696.  Sequirement  as  to  Formal  BoadiiLg  of  Aniwer  as 

In  connection  with  this  matter  of  the  right  of  the  plaintiff  to  read 
a  part  of  the  defendant's  answer  in  evidence  without  introducing  the 
whole,  it  should  be  observed  that  a  certain  change  has  supervened  in 
the  practice  of  our  courts.  In  the  English  court  of  chancery,  both  the 
bill  and  answer  were  necessarily  considered  to  be  always  before  the 
court  08  pleadings;  but  they  were  considered  to  be  before  the  court 
as  evidence  only  in  so  far  as  they  were  formally  introduced  and  read 
as  evidence  a!  the  hearing.  Hence,  it  was  always  necessary,  at  least 
in  theory,  for  the  plaintiff,  in  opening  his  case  at  the  hearing,  to  point 
out  and  specify  the  particular  passages  in  the  answer  which  he  desired 
to  use  as  evidence.  As  a  consequence  the  point  of  controversy  always 
was  over  the  right  to  read  particular  passages  from  the  answer ;  and 
the  action  of  the  court  in  deciding  that  point  determined  the  extent 
to  which  the  answer  could  be  so  used  as  evidence. 

In  the  practice  of  our  courts,  the  actual  reading  of  the  answer  as 
evidence  at  the  hearing  is  dispensed  with.  The  introduction  of  the 
bill  and  answer  as  pleadings  suffices  to  bring  those  documents  before- 
the  court  for  every  purpose  for  which  they  can  be  legitimately  used  in 
the  cause.  Accordingly  we  no  longer  read  of  disputes  over  the  right 
to  read  parts  of  the  answer  as  evidence  for  the  plaintiff.  The  ques- 
tion always  is  whether  such  and  such  a  statement  in  the  answer 
operates  as  evidence  in  favor  of  the  plaintiff  and  whether  it  is  to  be 
taken  as  being  qualified  by  such  and  such  other  statements  in  the 
answer.  In  other  words,  the  document  being  before  the  court,  the 
only  thing  to  be  considered  is  its  legal  effect ^^ 


§  1597,  Admissibility  of  Bill  as  Explanatory  of  Answer. 

In  using  the  answer  as  evidence  in  plaintiff's  behalf,  it  is  sometimes 
permissible  and  indeed  necessary  for  the  plaintiff,  after  having  read 
the  admission  from  the  answer,  to  read  his  bill,  or  a  part  of  it,  in 
order  to  show  the  extent  of  the  admission  made  by  the  defendant 
Thus,  if  a  bill  sets  forth  a  deed  or  will,  and  the  defendant  in  his 
answer  admits  the  deed  or  will  to  have  been  properly  executed 

ssObseire  the  following  language  of  his  case  as  admissions,  and  the  def end- 
Chancellor  Cooper:  "Neither  the  bill  ant  reads  such  part  of  the  bill  as  he 
nor  the  answer  is  evidence,  in  a  tech-  relies  on  as  admissions.  We  read  the 
nical  sense,  on  the  hearing  of  a  cause  in  pleadings,  ad  informandum  cofucten- 
chancery,  nor  is  either  allowed  to  be  tiam  curiae^  in  lieu  of  the  preliminary 
read  in  ewtenso  under  the  English  prac-  statement  of  counsel  required  in  Eng- 
tice.  The  plaintiff  only  reads  such  part  land."  Beech  v.  Haynes  (1874)  1  Tenn. 
of  the  answer  as  he  relies  on  to  support  Ch.  576. 
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and  to  be  of  the  tenor  and  effect  set  forth  in  the  bill,  the  plaintiff  has 
a  right  to  refer  to  his  bill  for  the  exact  terms  of  the  instrument.  In 
doing  this,  the  plaintiff  reads  his  bill  only  in  so  far  as  it  has  been 
adopted  by  the  defendant's  answer.  Of  course  an  admission  in  an 
answer  must  be  very  explicit  and  unqualified  in  order  to  operate  as 
an  adoption  of  the  allegations  of  the  bill.'^ 

§  1588.  Answer  as  ETidence  against  Co-defendant. 

As  a  general  rule,  the  answer  of  one  defendant  cannot  be  read  by 
the  plaintiff  as  evidence  against  a  co-defendant.'^  This  rule,  how- 
ever, does  not  apply  where  one  defendant  claims  under  another 
defendant  or  holds  in  privity  with  him.'®  Wherever  two  defendants 
stand  in  such  a  relation  to  each  other  that  the  admission  of  one  of 
them  out  of  court  would  be  admissible  in  evidence  against  the  other, 
the  answer  of  one  of  them  is  likewise  admissible  against  the  othet.'* 

§  1588.  Bnle  as  to  Answer  of  Partner. 

On  account  of  the  identity  of  their  interests,  the.  answer  of  one 
pntmer  may  be  read  against  his  co-partner,  when  they  are  defend- 
ants in  the  same  cause.^^  An  answer  of  one  defendant  is  not  evi- 
dence against  his  co-defendant  who  was  also  co-partner  unless  it 
appears  that  the  partnership  was  of  such  nature  as  to  enable  one  part- 
ner to  bind  the  other  in  respect  to  the  particular  transaction  out  of 
which  liability  is  alleged  to  have  arisen.  That  is  to  say,  the  admis- 
sion in  an  answer  of  one  partner  is  not  evidence  against  the  other 
except  in  regard  to  transactions  within  the  scope  of  the  partnership 
business.*^ 

6.  Answer  as  Evidence  for  Defendant, 

§  1600.  Effect  of  Waiving  Oath. 

We  are  now  to  consider  the  conditions  under  which  the  defendant's 
answer  may  be  treated  as  evidence  in  his  own  favor.    Where  the  bill 

s<  2  Ban.  Ch.  Pr.  397.  No.  3,859;  Lenox  v.  Notrebe  (1834)  Fed. 

< 7  Leeds  v.  Marine  Ins.  Co.  of  Alex-  Cas.   No.  8,246c;   Robinson  v.  Cathcart 

andria    (1817)    2   Wheat.  380,  4  L.  ed.  (1826)  Fed.  Cas.  No.  11,946;  Van Reims- 

266.  dyk  v.  Kane  (1813)  Fed.  Cas.  No.  16,872. 

ss  Osbom  r.  Bank  of  United  States  The    co-partner    against    whom    the 

(1824)  9  Wheat.  738,  6  L.  ed.  204;  Field  answer  is  sought  to  be  used  must  be 

r,  Holland  (1810)  6  Cranch  8,  8  L.  ed.  living,    otherwise    the    answer    is    not 

130.  admissible.     Earle  r.  Art  Library  Pub. 

«»Dlck    r.    Hamilton    (1867)    Deady  Co.  (1899)  96  Fed.  644. 

322,  Fed.  Cas.  No.  3,890.  *»  Clark  v.  Van  Riemsdyk   (1816)   9 

40  Dexter  r.  Arnold  (1837)  Fed.  Cas.  Cranch  163,  3  L.  ed.  688. 
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waives  the  answer  under  oath,  as  is  now  oommonly  done,  the  problem 
is  easy  enough.  The  answer  to  a  bill  that  waives  the  oath  cannot  be 
considered  as  evidence  in  favor  of  the  defendant  under  any  conditions 
whatever,  except  where  the  cause  is  specially  set  for  hearing  on  bill 
and  answen^^  This  is  true  whether  the  answer  is  in  fact  verified  by 
the  defendant's  oath  or  not.^*  Answers  are  sometimes  put  in  under 
oath,  notwithstanding  the  oath  is  waived  in  the  bill,  because  of  a 
desire  on  the  part  of  a  defendant  to  give  a  certain  moral  weight  to 
the  denials  contained  in  the  answer.  This  is  sometimes  done  where 
the  bill  charges  that  the  defendant  has  been  guilty  of  f raud/^  So  far 
as  the  legal  weight  of  such  an  answer  is  concerned,  the  oath  is  super- 
fluous and  ineffectual.^'  The  proposition  that  the  sworn  answer  to 
a  bill  waiving  the  oath  cannot  be  used  as  evidence  means  that  it  can- 
not be  used  as  evidence  at  the  trial  of  the  issue  on  the  merits.  A 
sworn  answer  may  always  be  used  with  the  force  and  effect  of  an 
affidavit  at  the  hearing  of  any  interlocutory  motion ;  and  the  waiving 
of  the  answer  under  oath  has  no  effect  upon  the  right  to  do  this.  A 
defendant  who  wishes  to  read  his  answer  as  an  affidavit  to  sustain  or 
oppose  a  motion  may  do  so  in  any  case  where  he  would  be  entitled 
to  use  an  ordinary  affldavit.*^ 

§  1601.  Sworn  Answer  as  Evidence  for  Befendant— Orfhodoz  Anle. 

If  the  plaintiff  fails  to  waive  the  answer  under  oath,  and  a  sworn 
answer  is  filed  in  accordance  with  the  ancient  practice  of  the  court, 
the  rule  is  different ;  and  certain  kinds  of  statements  contained  in  the 
answer,  but  not  all,  either  become  evidence  for  the  defendant  or  have 
substantially  the  effect  of  evidence.  We  shall  presently  define  the 
conditions  under  which  this  occurs;  but  before  attempting  to  do  so, 
we  must  point  out  an  incongruity  between  the  rule  on  this  subject  as 
found  in  the  old  English  books  of  practice  and  the  rule  as  stated  in 
the  modern  decisions  and  laid  down  in  modem  treatises.  The 
ancient  and  orthodox  rule  is  to  the  effect  that  an  answer  that  has  been 

4  >  Equity  Rule  41  (as  amended  Decern-  which  the  oath  is  waived  does  not  give 

ber  Term  1871 ) .  his  representative  the  right  to  rely  upon 

Unless    the    answer    under    oath    is  such  answer  as  evidence  in  the  cause, 

expressly  waived,   it  should  be  put  in  Treadwell  v.  Lennig  (1892)  50  Fed.  872. 

under  oath.    Failure  to  call  for  a  sworn  4^  Boyd  v.  Wyley  (1883)  18  Fed.  356, 

answer  does  not  operate  as  a  waiver  of  357. 

the  oath.    Conley  d.  Nailor  (1886)  118  «(  Uhlmann  v.  Amholt  etc.  Co.  (1800) 

U.  S.  127,  30  L.  ed.  112;  Jacobs  v.  Van  41  Fed.  360. 

Sickle  (O.  C.  A.)  1003)  61  C.  C.  A.  598,  <«  Woodruff    v,    Dubuque    etc.    Co. 

127  Fed.  62.  (1887)    30   Fed.  01,  03;   United  States 

4sThe  death  of  the  defendant  after  v.  Workingmen's  Amalgamated  Council 

putting  in  a  sworn  answer  to  a  bill  in  (1893)  54  Fed.  094,  26  L.RA.  158. 
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replied  to  is  never  evidence  in  any  sense  in  favor  of  the  defendant;  *'' 
and  certainly  under  the  practice  of  the  English  chancery,  the  defend- 
ant was  not  permitted  to  read  any  part  of  the  answer  as  evidence  in 
his  own  favor.*® 

§  1602.  Same— American  Doctrine. 

As  stated  in  the  modem  books  and  in  the  American  decisions,  the 

rule  is  that  the  sworn  answer  of  the  defendant  is  evidence  in  his 

favor  in  so  far  as  its  statements  are  responsive  to  the  allegations  of  the 

bill.    Without  pausing  at  this  juncture  to  explain  the  reason  for  the 

conflict  between  the  two  modes  of  statement,  we  shall  proceed  to 

examine  the  scope  and  bearing  of  the  rule  as  it  has  been  formulated 

and  dealt  with  in  our  own  courts.    The  general  principle  involved 

is  exhibited  in  the  following  passages. 

• 

1.  Cfould  V.  Qould  (1844)  3  Story  616:  Story,  Circuit  Judge,  stated  the  rule 
OS  follows:  '*  It  is  a  perfectly  well  settled  rule  in  equity,  that  an  answer,  respon- 
sive to  the  allegations  of  the  bill,  is  positive  evidence  for  the  defendant,  and  is  to 
he  taken  as  true,  unless  disproved  by  the  testimony  of  two  credible  witnesses,  or 
by  one  credible  witness  and  facts  entirely  equivalent  to,  and  as  corroborative  as, 
.another  witness." 

2.  2  Story,  Equity  Jurisprudence,  f  1528:  The  same  learned  judge,  in  the 
treatise  here  referred  to,  expounds  the  rule  more  at  large  as  follows.  We  may 
observe  that,  in  the  federal  courts,  this  statement  of  the  doctrine  has  been  fully 
accepted  and  uniformly  acted  upon.  "  In  every  case  the  answer  of  the  defendant 
to  a  bill  filed  against  him  upon  any  matter  stated  in  the  bill  and  responsive  to 
H  is  evidence  in  his  own  favor.  Nay,  the  doctrine  of  equity  goes  further;  for 
mot  only  is  such  an  answer  proof  in  favor  of  the  defendant  as  to  the  matters  of 
ifact  of  which  the  bill  seeks  a  disclosure  from  him,  but  it  is  conclusive  in  his  favor 
unless  it  is  overcome  by  the  satisfactory  testimony  of  two  opposing  witnesses,  or 
of  one  witness  corroborated  by  other  circumstances  and  facts  which  give  to  it  a 
greater  weight  than  the  answer,  or  which  are  equivalent  in  weight  to  a  second 
i^tness.  Or,  to  express  the  doctrine  in  another  form,  it  is  an  invariable  rule  in 
«>quity  that  where  the  defendant  in  express  terms  negatives  the  allegations  of  the 
bill,  and  the  evidence  is  only  of  one  person  affirming  as  a  witness  what  has  been 
so  negatived,  the  court  will  neither  make  a  decree  nor  send  the  case  to  be  tried 
at  law,  but  will  simply  dismiss  the  bill.  The  reason  upon  which  the  rule  stands 
is  this:  The  plaintiff  calls  upon  the  defendant  to  answer  an  allegation  of  fact 
which  he  makes,  and  thereby  he  admits  the  answer  to  be  evidence  of  that  fact. 
If  it  is  testimony,  it  is  equal  to  the  testimony  of  any  other  witness;  and  as  the 
plaintiff  cannot  prevail  unless  the  balance  of  proof  is  in  his  favor,  he  must  either 
have  two  witnesses,  or  some  circumstances  in  addition  to  a  single  witness,  in 

47Langdell,  Eq.  PI.   $  66.     For  the  ''Where  an  answer  has  been  replied  to 

genesis  of  this  notion,  see  po$t  |»  1615  et  generally,  it  can  in  no  case  be  read  as 

seq.  evidence  on  the  part  of  the  defendimt 

48  Mr.  Daniell  observes  on  this  point:  himself."  2  Dan.  Ch.  Pr.  404, 
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order  to  turn  the  balance.  We  say  a  second  witeess  or  circumstances;  for  cer- 
tainly there  may  be  circumstances  entirely  equivalent  to  the  testimony  of  any 
single  witness.''  4» 

3.  Oodden  v,  Kimmell  (1878)  99  U.  8.  207,  25  L.  ed.  433:  Said  Clifford,  J.,  in 
this  ease :  ''  Chancery  courts  inyariably  hold,  where  the  answer  is  responsive  to 
the  bill  and  positively  denies  the  matters  chai^ged,  and  the  denial  has  respect  to 
a  transaction  within  the  knowledge  of  the  respondent,  the  answer  is  evidence  in 
his  favor;  and  unless  it  is  overcome  by  the  testimony  of  two  credible  witnesses, 
or  of  one  witness  corroborated  by  other  facts  and  circumstances  which  give  it 
greater  weight  than  the  answer,  it  is  conclusive,  so  that  the  court  will  neither 
make  a  decree  nor  send  the  case  to  trial,  but  will  simply  dismiss  the  bill." 

4.  Gibson,  Suits  in  Chancery  (2d  ed.),  $  4(M):  "When  the  complainant  makes 
the  defendant  a  witness,  by  calling  for  his  answer  on  oath,  such  answer  is  not 
only  evidence  in  favor  of  the  complainant  in  so  far  as  it  admits  the  all^;ations 
of  the  bill,  but  it  is  also  evidence  in  favor  of  the  defendant,  in  so  far  as  it  directly 
and  positively  denies  such  allegations,  or  is  otherwise  responsive  to  the  bill.  The 
general  rule  is,  that  such  an  answer  is  evidence  in  so  far  as  it  is  directly  respon- 
sive to  the  allegations  and  charges  made  in  the  bill;  and  if  it  directly  and  posi- 
tively denies  the  material  allegations  and  charges  of  the  complainant,  his  bill 
must  be  dismissed  unless  he  can  overcome  the  answer,  (1)  by  the  testimony  of 
two  witnesses  to  the  substantial  facts,  or  (2)  by  one  witness  and  corroborating 
circumstances,  or  (3)  by  circumstances  of  greater  weight  than  the  evidence  of 

4»  Accord:     Field  v,  Holland    (1810)  Fed.  798;  Savings  ft  Loan  Soc  v.  David- 

6  Cranch  8,  3  L.  ed.  136;  Lenox  v.  Prout  son  (C.  C.  A.;  1899)  38  C.  C.  A.  366,  97 
(1818)  3  Wheat.  620,  4  L.  ed.  449;  Fed.  696;  Hill  r.  Ryan  Grocery  Co. 
Union  Bank  v.  Geary  (1831)  6  Pet.  99,  (1896)  23  C.  C.  A.  624,  78  Fed.  26;  Bad- 
8  L.  ed.  60;  Carpenter  v.  Providence  etc.  ger  v.  Badger  (1862)  Fed.  Cas.  No. 
Ins.  Co.  (1846)  4  How.  185,  11  L.  ed.  718;  Clark  v.  Hackett  (1869)  Fed.  Cas. 
931;  Eyre  v.  Potter  (1853)  16  How.  56,  No.  2,823;  Gushing  v.  Smith  (1844) 
57,  14  L.  ed.  598,  599;  Parker  v.  Phette-  Fed.  Cas.  No.  3,611;  Daniell  r.  Mitchell 
place  (1863)  1  Wall.  684,  17  L.  ed.  675;  (1840)  Fed.  Cas.  No.  3,562;  Delano  r. 
Tobey  17.  Leonard  (1864)  2  Wall.  428,  17  Winsor  (1860)  Fed.  Cas.  No.  3,754; 
L.  ed.  842;  Voorhees  v.  Bonesteel  (1872)  Gould  V.  Gould  (1844)  Fed.  Cas.  No. 
16  Wall.  30,  21  L.  ed.  271;  Vigel  r.  5,637;  Harper  t\  Dougherty  (1822)  Fed. 
Hopp  ( 1881 )  104  U.  S.  441,  26  L.  ed.  765 ;  Cas.  No.  6,087 ;  Higbie  v.  Hopkins,  ( 1805 ) 
American  File  Co.  v.  Garrett  (1884)  110  Fed.  Cas.  No.  6,460;  Hayward  r.  Eliot 
U.  S.  288,  28  L.  ed.  149;  Morrison  r.  Nat.  Bank  (1874)  Fed.  Cas.  No.  6,273; 
Durr  (1887)  122  U.  S.  618,  30  L.  ed.  1225,  Hughes  v,  Blake   (1818)    Fed.  Cas.  No. 

7  Sup.  Ct  1215;  Dravo  v,  Fabel  (1889)  6,845;  Langdon  v.  €k)ddard  (1842)  Fed. 
132  U.  S.  489,  33  L.  ed.  421 ;  Cattle  Co.  Cas.  No.  8,060;  Parker  v.  Phetteplace 
r.  Becker  (1893)  147  U.  S.  47,  37  L.  ed.  (1861)  Fed.  Cas.  No.  10,746;  Powden  r. 
72,  13  Sup.  Ct.  217i  Slessinger  r.  Buck-  Johnson  (1878)  Fed.  Cas.  No.  11,853: 
ingham  (1883)  17  Fed.  454;  Berry  r.  Searcy  v.  Pannell  tl812)  Fed.  Cas.  No. 
Sawyer  (1882)  19  Fed.  286;  Peeler  v.  12,584;  Walker  v,  Derby  (1870)  Fed. 
Lathrop  (1891)    1  C.  C.  A.  93,  48  Fed.  Cas.  No.  17,068. 

780;  Walcott  t\  Watson  (1892)  53  Fed.  A  sworn  answer  in  support  of  a  plea 

429;  Childsr.  N.  B.Carlstein  Co.  (1896)  is  entitled  to  the  same  weight  as  any 

76  Fed.  86;  Calivada  Colonization  Co.  v,  other  answer.  Hughes  v.  Blaka   (1821) 

Hays    (1902)    19  Fed.  202;   Coonrod  v.  6  Wheat.  453,  6  L.  ed.  303. 

Kelly  (1902)  56  C.  C.  A.  353,  119  Fed.  A  sworn  answer  to  a  cross  bill  has 

841;  Jacobs  v.  Van  Sickle  (1903)  61  C.  the  same  probative  weight  as  the  sworn 

C.  A.  698,  127  Fed.  60;  Penn  Mut.  Life  answer  to  the  original  bill.  Penn  Mut- 

Ins.  Co.  V,  Union  Trust  Co.  (1897)   83  ual  Life  Ins.  Ck>.  v.  Union  Trust  Co, 

Fed.  891;  Schultze  v.  Holts   (1897)   82  (1897)    83  Fed.  891, 
Fed.  448;  De  Roux  v.  Girard  (1901)  105 
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one  witneas,  or  (4)  by  documentary  evidence  of  greater  weight  than  one  witness. 
These  corroborating  circumstances  may  be  found  in  the  answer  itself,  or  in  the 
evidence  in  the  cause,  the  corroboration  requisite  being  only  so  much  as  may  be 
necessary  to  produce  a  clear  preponderance  of  proof  in  favor  of  the  complainant." 


§  1603.  Partial  Waiver  of  Oath  to  Special 

If  a  plaintiff  calls  upon  a  defendant  to  answer  certain  specific  inter- 
rogatories upon  oath  but  waives  the  oath  as  to  all  other  parts  of  the 
answer,  the  defendant's  sworn  answer  is  evidence  for  him  only  as 
regards  the  answers  that  respond  to  those  particular  interrogatories.'^ 


§  1604.  Qnalifleation  of  Defendant's  Bight  to  Bely  on  Besponiive  An- 
swer. 

In  order  that  a  responsive  allegation  in  an  answer  may  be  oon* 
sidered  as  constituting  evidence  in  favor  of  the  respondent,  the  fol- 
lowing conditions  must  be  fulfilled:  The  statement  of  the  answer 
must  be  direct  and  unequivocal,  and  it  must  be  based  upon  the 
personal  knowledge  of  the  respondent.  If  the  answer  is  evasive  or 
equivocal,  or  if  it  is  based  on  ignorance,  information  only,  or  hearsay, 
it  cannot  be  received  as  evidence  in  the  respondent's  favor;  and  in 
such  case  the  allegations  of  the  bill  can  be  established  by  the  testimony 
of  a  single  witness,  or  by  circumstances  alone.'^ 

1.  Clark  V,  Van  RiemBdyk  (1815)  9  Cranch  163,  3  L.  ed.  688:  The  suit  was 
against  the  executors  of  C ;  and  liability  depended  on  the  authority  of  one  M,  as 
supercargo  of  a  vessel,  to  draw  a  bill  of  exchange  on  a  firm  of  which  C  had  been 
a  member.  The  sworn  answer  of  C's  executors  asserted  that  no  such  authority 
existed.  The  court  held  that  this  answer  was  refuted  by  circumstances  connected 
with  the  transaction.  The  chief  element  in  this  proof  was  that  the  firm  had 
appropriated  the  cargo  of  wine  purchased  with  the  proceeds  of  the  bill,  without 
making  any  complaint.  Other  circumstances  showed  that  the  firm  had  treated 
the  drawing  of  the  bill  as  an  act  done  with  authority  and  in  ordinary  course  of 
business.  Furthermore,  the  court  held  that  the  answer  of  the  executors  was  not 
entitled  to  the  usiuil  weight  of  a  sworn  answer,  because  the  matter  of  the  answer 
was  not  within  the  personal  knowledge  of  the  executors  but  was  founded  on  infor- 
mation and  was  largely  made  up  of  mere  conclusions. 

2.  Duiilh  V.  CowriOMli  (1837)  5  Cranch  C.  C.  349,  Fed.  Cas.  No.  4,206:  It  waa 
held  that  the  answer  of  a  defendant  in  chancery,  who  has  no  personal  knowledge 
of  the  facts  he  states,  and  whose  conscience  cannot  be  affected  thereby,  is  not  evi- 
dence in  the  cause  although  responsive  to  the  allegations  of  the  bill.    The  only 

so  Wren  v.  Spencer  Optical  Mfg.  Co.  17;  Blair  v.  Silver  Peak  Mines  (1899)| 

(1879)  5  Bann.  ft  Ard.  61,  Fed.  Cas.  Ko.  93  Fed.  832;  Berry  r.  Sawyer  (1882)  10 

18,062.  Fed.  286;  White  v.  Jone«   (1878)   Fed. 

Bi  Allen  V,  O'Doauld  (1886)  28  Fed.  Cas.  No,  17|600. 
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effect  of  such  an  answer  is  to  present  an  issue,  and  put  the  plaintiff  to  the  proof 
of  his  allegations. 

3.  Blaier  v.  Maxtcell  (1868)  6  Wall.  268,  18  L.  ed.  796:  In  a  bill  to  set  aside  a 
tax  sale  the  defendant  purchaser  was  directly  charged  with  having  made  a  f raudu- 
ent  statement  at  the  time  of  the  sale  which  prevented  others  from  bidding.  Ue 
answered  that  he  had  no  recollection  of  making  the  statement  and  that  he 
believed  the  charge  to  be  untrue.  It  was  held  that  this  answer  was  evasive  and 
unsattofftctoiy  and  that  it  could  be  overcome  by  the  testimony  of  only  one  witness. 

An  averment  in  an  answer  to  the  effect  that  the  defendant  has  '^  no 
knowledge,  information,  remembrance,  or  belief  "  as  to  the  truth  of 
a  certain  fact  stated  in  the  bill  is  sufficient  to  put  a  plaintiff  to  his 
proof  of  that  fact,  for  such  a  statement  in  the  answer  is  not  equivalent 
to  an  admission  of  the  truth  of  the  allegation  in  the  bill;  but  con- 
sidered as  a  negative  averment,  such  a  denial  in  the  answer  is  not 
entitled  to  probative  weight  in  favor  of  the  defendant,  such  as  will 
require  two  witnesses  or  one  witness  and  corroborative  circumstanoes 
to  overturn.  Nor  is  the  effect  of  such  a  denial  strengthened  by  tlie 
addition  of  general  words  denying  the  truth  of  the  allegation  in  the 
bill." 

Hancheti  v.  Blair  (C.  C.  A.;  1900)  41  C.  C.  A.  76,  100  Fed.  817:  Jurisdiction 
beii^  dependent  on  citizenship  of  the  plaintiff  in  New  Jersey,  the  fact  that  he  was 
a  citizen  of  that  state  was  duly  alleged  in  the  bill.  The  sworn  answer  denied  that 
he  was  a  citizen  of  New  Jersey,  but  the  denial  on  this  point  was  based  on  "  igno- 
rance," for  the  answer  itself  showed  that  the  respondent  had  neither  knowledge, 
information  nor  belief  as  to  the  citizenship  of  the  plaintiff.  It  was  held  that  thin 
denial  made  an  issue  such  as  to  require  some  proof  of  the  citizenship  of  the  plain- 
tiff, but  it  did  not  constitute  evidence  in  favor  of  the  defendant  on  that  issue. 

§  1606.  Answer  of  Corporation  Not  Eyidenoe  for  Defendant. 

The  probative  weight  of  a  verified  answer  in  equity  is  derived  from 
the  oath.  Accordingly  an  answer  put  in  by  a  corporation  under  its 
common  seal  is  not  entitled  to  weight  as  evidence  although  it  is  respon- 
sive. Indeed,  such  an  answer  is  hardly  to  be  considered  more  tiian 
merely  as  a  pleading  designed  to  put  the  allegations  of  the  bill  in 
issue  or  to  set  forth  other  facts  by  way  of  defense.'* 

This  rule  applies  even  though  the  corporate  answer  is  verified 
by  the  oath  of  one  of  the  ofiioers  of  the  corporation.    But  the  sworn 

Bt  The  Holladay  Case  (18S6)  27  Fed.  09,  8  L.  ed.  60:  Savings  ft  Loan  Soc.  v, 

830»  841;  Earle  v.  Art  Library  Pub.  Co.  Davidson  (C.  C.  A.;  1890)  97  Fed.  006, 

(1899)  95  Fed.  644.  38  C.   C.  A.  865,  affirming  Sanford  r. 

ps  Union  Bank  v.  Geary  (1831)  5  Pet  Savings  ft  Loan  Soc.  (1893)  80  Fed.  54, 
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individual  answer  of  an  officer  of  a  corporation  who  is  made  defelid- 
ant  for  purposes  of  discovery  is,  like  other  answers  of  natural  persons, 
evidence  so  far  as  it  is  based  on  personal  knowledge  and  is  responsive 
to  the  bill." 

§  1606.  When  Answer  SesponiiTe  and  When  UnresponiiTe. 

The  proposition  that  a  sworn  answer  is  evidence  in  favor  of  a 
defendant  only  in  so  far  as  it  is  responsive  to  the  allegations  of  the 
bill  necessarily  imports  that  an  unresponsive  answer  cannot  be  con- 
sidered evidence  for  the  defendant  under  any  conditions ;  and  do  the 
authorities  hold.'^  This  brings  us  to  consider  the  difference  between 
the  responsive  and  the  unresponsive  answer.  When  is  an  averment  in 
the  answer  to  be  considered  responsive  so  as  to  constitute  evidence  in  a 
defendant's  favor,  and  when  is  it  to  be  considered  unresponsive  so  as 
to  be  of  no  value  to  him  ?  Upon  this  point  the  following  three  propo- 
sitions can  be  laid  down : 

L  A  statement  in  the  answer  admitting  an  allegation  of  the  bill  is, 
of  course,  responsive  to  the  bill ;  but  inasmuch  as  admissions  are  sup- 
posed to  make  in  favor  of  the  plaintiff's  cause,  they  are  not  spoken  of 
as  being  evidence  for  the  defendant.  They  are  evidence  for  the  plain' 
tiff,  if  he  needs  to  use  them. 

11.  A  plain  and  direct  denial  of  a  material  fact  stated  in  the  bill 
is  responsive ;  and  such  denial  is  accepted  as  evidence  in  favor  of  the 
defendant.  As  we  have  already  seen,  the  plaintiff  can  overcome  such 
a  denial  only  by  the  proof  of  two  witnesses  or  by  something  more 
than  the  testimony  of  a  single  witness.  This  proposition  is  supported 
by  all  the  authorities  already  cited. 

m.  Any  affirmative  fact  set  up  in  the  answer  by  way  of  avoidance 
of  the  case  made  in  the  bill  is  not  responsive.  Such  a  fact  constitutes 
new  matter.  An  allegation  of  this  sort  is  not  evidence  for  the 
defendant ;  and  he  can  have  no  benefit  from  it  unless  he  establishes  it 
by  independent  proof,  the  burden  being  on  him."' 

S«  See  BavinsB  A  Loan  Soc.  v.  David-       b<  Clark  r.  Wiiite  (1838)  12  Pet  178, 

son  (1899)  38  C.  C.  A.  365,  97  Fed.  696.  9  L.  ed.  1046;  Clements  t?.  Moore  (1867) 

B8  Flagg  V.  Mann  (1837)  Fed.  Cas.  No.  6  Wall.  299,  18  L.  ed.  786;  McCoy  v. 

4347;  Qemon  r.  Boccaline  (1808)  Fed.  Rhodes   (1850)    11  How.  131,  13  L.  ed. 

Caa.    No.    5,366;    Randall    r.    Phillips  634;  Allen  r.  O'Donald   (1886)   28  Fed. 

(1824)   Fed.  Cas.  No.  11,555;  Robinson  17  afflrmed  Cross  r.  Allen  (1891)  141  U. 

V.  Cathcart  (1825)  Fed.  Cas.  No.  11.946,  8.  528,  35  L.  ed.  843;  Pennsylvania  Co.  v. 

(1828)    Fed.  Cas.  No.  11,947;   Wren  v.  Cole  (1904)  132  Fed.  668. 
Spencer  Optical  Mfg.  Co.    (1879)    Fed. 
Cas.  No.  18,062. 

Eq.  Prac.  Vol.  IJ.— 62. 
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§  1607.  Answer  irnresponrive  as  to  Afflrmative  Defenie. 

The  defense  of  innocent  purchase  is  new  matter,  and  an  answer  set- 
ting up  such  defense  is  not  evidence  for  the  defendant.®^  In  a  suit 
to  foreclose  a  mortgage  executed  by  the  defendant  as  surety  for  the 
debt  of  another,  an  answer  setting  up  a  discharge  of  the  surety 
(resulting  from  transactions  had  between  the  creditor  and  principal 
debtor)  is  not  evidence  for  the  defendant,  such  a  defense  being  matter 
in  avoidance.^® 


§  1608.  niustrationB  of  Besponrive  and  irnrefponrive  Aniwen. 

Different  aspects  of  the  principle  with  which  we  are  dealing  are 
exhibited  in  the  following  decisions.  In  some  of  these  cases  the 
answer  was  held  to  be  responsive,  and  therefore  evidence  in  the 
defendant's  favor :  in  others  the  answer  was  held  to  be  tmresponsive, 
and  therefore  not  evidence. 

1.  Vigel  V.  Hopp  ( 1881 )  104  U.  S.  441,  26  L.  ed.  766:  This  wM  a  suit  in  equity 
to  set  aside  a  deed  executed  by  the  plaintiff  to  the  defendant,  on  the  ground  tliat 
the  deed,  though  absolute  on  its  face,  was  intended  only  as  security  for  a  debt 
that  was  alleged  to  have  been  paid  in  full.  The  purpose  of  the  suit  was  to  estab- 
lish a  trust  and  get  back  the  property.  There  were  numerous  allegations  of  fraud, 
but  the  defendant  denied  these  and  insisted  that  the  deed  was  intended  as  an 
absolute  conveyance  and  not  as  security.    The  answer  was  held  to  be  responsive. 

2.  Prentiss  Tool  etc.  Co.  v.  Godchaux  (1895)  66  Fed.  234:  Bonds  belonging  to 
a  corporation  were  pledged  to  one  6.  As  pledgee,  G  filed  a  bill  to  enforce  his 
pledge.  The  defendants  insisted  that  the  pledge  was  unauthorized  and  filed  a 
cross  bill  to  recover  the  bonds.  In  the  sworn  answer  to  this  cross  bill  G  stated 
that  the  pledge  was  made  in  good  faith  for  the  purposes  of  the  corporation  and 
that  the  proceeds  of  the  loan  which  the  pledge  was  given  to  secure  were  received 
and  used  by  the  corporation.  It  was  held  that  this  statement  was  responsive  to 
an  allegation  of  the  cross  bill  which  asserted  that  the  pledge  had  not  been  made 
by  the  corporation  and  that  the  bonds  were  illegally  obtained  by  G.  Accordingly 
the  answer  was  held  to  be  evidence  in  G's  favor. 

3.  McCoy  t7.  Rhodes  (1850)  11  How.  131,  13  L.  ed.  634:  A  judgment  creditor 
of  R  filed  a  bill  against  R  and  his  wife,  seeking  to  set  aside  a  conveyance  of  land 

67  Napier  V.  Elam  (1834)  6  Terg.  114;  ought  not   to  be   specifically   enforced. 

68  Roach  V,  Summers  (1873)  20  Wall,  goes  into  the  histonr  of  the  controversy 
165,  22  L.  ed.  252;  Allen  v.  O'Donald,  and  sets   forth   equitable   circumstances 
(1S86)  28  Fed.  17.  to  defeat  the  right  of  specific  perform- 
In  a  suit  for  the  specific  performance  ance,    such    sta^ments    constitute    new 

of  a  contract,  a  statement  in  the  defend-  matter  in  avoidance ;  and  the  answer  as 

ant's  answer  denying  the  existence  of  to  such  matters  is  not  evidence  in  favor 

the  contract  would  be  responsive  to  the  of  the  defendant,  but  he  must  establish 

allegations  of  the  bill;  but  if  the  defend-  such  facts  by  independent  proof .  Sargent 

ant  admits  the  existence  of  the  contract,  v.  Lamed  (1855)  2  Curt.  C.  C.  340,  Fed. 

and  for  the  purpose  of  showing  that  it  Cas,  No.  12^364, 
is  unconscientious  and  unreasonable  and 
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from  one  M  to  the  wife  and  to  subject  the  land  to  the  payment  of  the  judgment. 
It  was  alleged  that  the  property  really  belonged  to  R  at  the  time  it  was  held  by 
M,  and  was  only  held  in  M's  name  to  prevent  the  creditors  of  R  from  reaching  it. 
The  answer  denied  that  the  property  had  ever  belonged  to  R  and  insisted  that  it 
was  originally  the  property  of  M  and  had  been  conveyed  to  R's  wife  in  considera- 
tion of  money  due  her  from  M.  It  was  held  that  the  answer  was  responsive  on 
this  point.  Another  piece  of  land  involved  in  the  suit  had  originally  been  held 
in  R's  name  and  had  been  conveyed  by  R  to  M  and  from  M  to  the  wife  of  R.  The 
answer  insisted  that,  at  the  time  R  held  the  title  to  this  land,  it  belonged  in  equity 
to  M  (who  had  advanced  the  money  to  pay  for  it) ;  and  that  in  conveying  the 
land  to  M,  R  only  did  that  which  he  was  in  equity  bound  to  do.  If  this  story 
was  to  be  believed,  the  wife  had  obtained  a  title  to  the  property,  by  conveyance 
from  M»  good  against  her  husband's  debts.  But  it  was  held,  on  this  point,  that 
the  answer  set  up  new  matter  and  was  not  evidence  for  the  defendants ;  and  as  the 
statement  of  the  answer  was  not  established  by  proof,  a  decree  was  entered  in 
favor  of  the  plaintiff.  50 

4.  SeiU  V.  Mitchell  (1876)  94  U.  8.  680,  24  L.  ed.  179:  A  judgment  creditor 
of  one  8  filed  a  bill  in  equity  to  subject  to  the  payment  of  his  debt  certain  real 
property,  the  title  to  which  had  been  taken  in  the  name  of  the  wife  of  8.  It  was 
allied  that  the  property  was  paid  for  with  the  money  of  S,  and  that  the  deed 
was  taken  in  the  wife's  name  for  the  purpose  of  hindering  and  delaying  creditors. 
The  answer  denied  that  8  purchased  the  property  in  question,  or  paid  for  it,  or 
advanced  any  money  for  his  wife  to  pay  for  it  with.  It  was  held  that  this  state- 
ment in  the  answer  was  responsive  to  the  allegations  of  the  bill. 

The  answer  further  averred  that  the  wife,  acting  in  her  own  name  and  right, 
purchased  the  property  for  her  sole  and  separate  use  and  paid  for  the  same  out 
of  money  earned  wholly  by  herself,  which  money  was  not  obtained  from  her  hus- 
band nor  from  any  one  acting  for  him.  It  was  held  that  this  allegation  in  the 
answer  constituted  matter  in  avoidance  and  hence  could  not  be  considered  as  evi- 
dence for  the  defendant. 

§  1609.  Wlien  Hatter  of  Sisoharge  Sesponrive  in  Suit  for  Accounting. 

One  of  the  most  common  situations  involving  the  right  of  the 
defendant  to  use  his  answer  as  evidence  in  his  own  favor  arises  in 
suits  for  an  accounting.  In  such  a  suit  the  answer  will  usually  be 
found  to  contain  matters  of  discharge  as  well  as  matters  of  charge. 
The  general  rule  is  that  if  the  payment  or  discharge  is  alleged  at  a 
different  time  from  the  receipt,  or  by  a  distinct  transaction,  the 
answer  cannot  be  taken  as  evidence  of  the  payment.  In  some  juris- 
dictions the  official  accounts  of  executors,  administrators,  and  other 

69  The  following  case  is  noteworthy  acknowledgment.  The  answer  was  held 
as  having  been  incorrectly  decided:  In  to  be  responsive  not  only  as  concerned 
a  suit  to  foreclose  a  mortgage  on  real  the  admission  of  the  execution  of  the 
property  the  defendant  a<£nitted  sign-  mortgage  but  as  concerned  the  fact  that 
ing  the  mortgage,  but  alleged  that  it  it  was  obtained  by  fraud.  Reid  r.  Mc- 
was  done  on  false  and  fraudulent  repre-  Callister  (1885)  49  Fed.  16.  The  allega- 
sentations  made  by  the  plaintifTs  agent,  tion  that  the  mortgage  was  procured  by 
who  obtained  the  signature  and  took  the  fraud  was  obviously  matter  in  avoidance. 
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trustees,  given  in  oonformity  with  the  statutes,  operate  as  prima  facie 
evidence  in  favor  of  the  accountant  as  to  matters  of  discharge  as  well 
as  to  matters  of  charge.  Such  an  account  of  course  derives  its  force 
from  statute*  So  far  as  the  rules  of  equity  practice  are  concerned,  an 
answer  setting  up  a  discharge  is  not  evidence  in  favor  of  the  defend* 
ant,  imless  the  discharge  is  so  coupled  with  the  matter  of  charge  as  to 
constitute  one  transaction  with  it. 

1.  Eart  V.  Ten  Eyck  (1816)  2  JohnB.  Ch.  62,  90:  In  a  suit  against  an  adminis- 
trator for  an  accounting,  Chancellor  Kent  had  occasion  to  examine  the  authorities 
on  the  question  of  the  right  of  the  defendant  to  rely  on  his  answer  as  evidence  for 
the  purpose  of  establishing  his  discharge.  He  quoted,  with  approval,  the  following 
statement  of  the  rule  by  Lord  Hardwicke :  "  If  a  man  admits  by  his  answer  that 
he  received  several  sums  at  particular  times,  and  in  the  same  answer  swears  he 
paid  away  those  sums  at  other  times  in  discharge,  he  must  prove  his  discharge, 
otherwise  it  would  be  to  allow  a  man  to  swear  for  himself  and  to  be  his  own 
witness/'  60  Said  Chancellor  Kent:  "I  am  satisfied  that  the  rule  is  perfectly  just, 
and  that  a  Contrary  doctrine  would  be  pernicious,  and  render  it  absolutely  dan* 
gerous  to  employ  the  jurisdiction  of  this  court,  inasmuch  as  it  would  enable  a 
defendant  to  defeat  the  plaintiff's  •  just  demands,  by  the  testimony  of  his  own 
oath,  settling  up  a  discharge  or  matter  in  avoidance." 

2.  Tilghman  v.  Tilghman  (1832)  Baldw.  464,  Fed.  Cas.  No.  14,045:  In  a  suit 
brought  by  legatees  under  a  will  against  an  executor  for  an  accounting  and  pay- 
ment of  the  legacies,  the  defendant  admitted  the  receipt  of  moneys  but  insisted 
that  he  had  a  right  to  retain  and  appropriate  the  same  under  an  agreement  that 
had  existed  between  himself  and  the  testator.  It  was  held  that  this  was  new  mat- 
ter in  avoidance,  and  that  the  answer  setting  up  this  defense  was  not  evidence  for 
the  defendant.  Among  other  things,  it  was  said:  "  In  his  answer,  he  [thd  defend- 
ant] admits  the  receipt  of  money  as  executor,  by  which  he  is  bound  to  the  extent 
of  the  charges  against  himself.  If,  in  his  answer,  he  had  averred  the  simulta- 
neous payment  of  the  sum  so  admitted,  the  whole  must  be  taken  as  evidence,  so  as 
to  put  the  plaintiff  to  disprove  the  payment.  But  if  the  payment  or  discharge  is 
alleged  at  a  different  time  from  the  receipt,  or  by  a  distinct  transaction,  the 
answer  will  be  taken  as  an  admission  of  the  rece!pt>  but  not  as  evidence  of  the 
payment.  So,  where  the  answer  sets  up  an  affirmative  right  or  claim,  as  a  bar  to 
an  account,  or  to  retain  the  money  in  the  hands  of  the  defendant,  he  must  establish 
it  independently  of  his  oath.  So,  where  he,  in  his  answer,  alleges  any  distittOt 
independent  fact  as  a  bar  to  the  plaintiff's  claim.  So  of  matter  of  avoidance  set 
up  by  plea." 

§  1610.  ReBponBiveness  of  Answer  as  Determined  by  Burden  of  Proof. 

The  term  **  responsive,"  as  used  in  connection  with  the  allegations 
of  an  answer,  must  not  he  understood  as  necessarily  covering  all  mat- 
ter that  directly  responds  to  the  charges  in  the  bill  or  that  directly 

<o  Talbot  V.  Rutlege  (1747)  cited  ill  Blount  v.  Purrow  (1702)  4  Bro.  Ch.  74, 
75, 
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answera  the  interrogatories  contained  in  the  bill.  The  term  refers 
rather  to  that  which  meets  the  case  made  in  the  bill  than  to  that  which 
falls  within  the  compass  of  the  interrogatories  or  charges.  In  other 
wordsy  responsive  is  here  used  in  a  limited  and  technical  sense  and 
not  in  the  broadest  sense  of  which  it  is  capable.  If  matter  is  new  in 
the  sense  of  constituting  an  affirmative  defense^  that  is,  if  it  is  in 
avoidance  of  the  case  made  in  the  bill,  it  is  not  responsive,  and  it  is 
therefore  not  evidence  for  the  defendant,  though  there  should  actually 
be  found  some  question  in  the  interrogating  part  of  the  bill  that  calls 
for  an  answer  on  the  particular  point,  or  some  charge  in  the  bill 
covering  the  matter  contained  in  the  answer.  For  the  purpose  of 
determining  whether  matter  is  really  in  avoidance^  it  is  necessary  to 
look  to  the  nature  of  the  case  and  to  consider  the  ordinary  canons 
governing  the  burden  of  proof  on  the  particular  facts.  If  the  burden 
is  on  a  defendant  to  establish  a  certain  defense  set  up  in  his  answer, 
the  answer  itself  cannot  be  taken  as  evidence  of  the  matters  consti- 
tuting that  defense.  On  the  other  hand,  if  there  is  no  legal  rule  or 
presumption  imposing  on  the  defendant  the  burden  of  proof,  as  to 
particular  matters,  the  answer  as  to  those  matters  is  evid6nce  in  his 
favor,  if  the  statements  are  relevant  at  all.  For  instance,  if  a  bill 
states  a  case  of  fraud,  and  the  eircumstances  are  such  as  to  raise  a 
legal  or  equitable  presumption  against  a  defendant,  his  answer  deny- 
ing the  fraud  in  question  will  not  be  evidence  in  his  favor,  but  the 
defense  must  be  supported  by  proof.*^  If,  however,  the  circum- 
staneeS)  in  the  case  imagined,  are  not  such  as  to  give  rise  to  any  pre- 
'simiption  of  fraud  on  the  part  oi  the  defendant,  his  denials  of  fraud 

•iSee  Seiiz  v.  MitoheU  (1876)  94  V.  poroeeeded  was  that  the  attorney  had 
S.  580,  24  L.  ed.  179:  In  a  auit  to  sub-  collnded  with  the  purchasers  and  sold 
Ject  to  the  husband's  debts  certain  prop-  the  i>roperty  for  less  than  its  value, 
erty  the  title  to  whieh  had  been  taken  in  The  eircumstanoes  were  sueh  that,  upon 
the  name  of  the  wife,  the  wife  answered,  equitable  principles,  the  burden  was  cast 
denying  the  fraud  and  stating  that  the  upon  the  defendants  to  show  that  the 
noney  used  lor  purchasing  the  property  transaction  had  been  carried  out  in  good 
constituted  her  separate  estate.  It  was  faith.  The  answer  of  the  defendants 
held  that  there  was  a  presumption  was  put  in  under  oath,  and  it  contained 
against  the  wife  in  such  case  which  she  full  denials  of  the  alleged  fraud.  The 
must  overcome  by  affirmatiye  proof  show-  majority  of  the  court  refused  to  con- 
ing the  source  from  which  the  money  was  cede  to  the  answer  the  weight  that 
derived.  The  existence  of  this  pre-  would  ordinarily  attach  to  a  sworn  an- 
sumption  was  held  ta  dsf^vc  her  an-  swer^  In  this  they  were  no  doubt  fully 
swer  of  the  weight  that  wojM  ofdinarily  justified.  E|ut  they  also  proceeded  on 
attach  to  a  reepoasive  answer.  the  idea  that  even  conceding  the  answer 

Snow  V.  Hazlewood  (C.  C.  A.;  1908)  to  be  entitled  to  such  we^^ht,  it  was  re- 
157  Fed.  898,  seems  to  be  referable  to  butted  and  oveiconie  by  documentary 
this  principle.  The  suit  was  brought  to  and  circumstantial  evidence  more  oon- 
imjpeach  a  sale  of  land  n^gotiated^  an  elusive  than  the  evidence  of  a  single 
attorney.    The  ground  on  which  the  bill  witness. 
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contained  in  his  sworn  answer  will  be  evidence  in  his  favor  to  tho 
same  extent  as  any  other  sort  of  denials.** 

§  l'611.  Erroneous  View  as  to  BesponsiTeness  of  Answer  Noted. 

A  failure  to  note  the  distinction  between  matter  responsive  to  the 
equity  of  the  bill  and  matter  responsive  to  the  mere  interrogatories  of 
the  bill  has  led  to  some  confusion  in  the  equity  courts  of  several  of 
the  states.  The  court  of  appeals  of  the  state  of  New  York  seems  to  be 
chargeable  with  having  first  made  this  blunder.  For  instance,  that 
court,  on  appeal,  reversed  the  case  of  HiMrt  v.  Ten  Eyck,  ante,^^ 
which  had  been  decided  by  Chancellor  Kent  in  the  court  below  in 
conformity  with  the  orthodox  rule-  The  ground  on  which  the  court 
of  appeals  based  its  reversal  appears  to  have  been  this,  that  the 
defendant  had  been  interrogated  in  the  bill  and  required  to  set  forth 
an  account  of  all  just  debts  owing  by  the  intestate,  and  how  and  in 
what  manner  his  estate  had  been  applied  or  disposed  of.  It  was  con- 
sidered that,  in  so  far  as  the  answer  showed  what  had  become  of  the 
estate,  it  was  no  more  than  a  fair  compliance  with  the  interrogatories 
in  the  bill.  Accordingly  the  defendant  was  given  the  benefit  of 
the  matter  of  discharge  in  his  answer.  This  ruling  of  the  court  of 
appeals  of  New  York  led  to  the  adoption  in  that  state  of  the  doctrine 
that  an  answer  is  always  to  be  considered  as  being  responsive  to  the 
bill  and  as  being  evidence  in  favor  of  the  defendant  when  the  answer 
is  within  the  discovery  sought  in  the  bill.  The  effect  is  to  make  an 
answer  evidence  even  as  to  facts  set  up  by  way  of  avoidance  merely, 
whenever  the  interrogating  part  of  the  bill  or  the  charges  can  be  con- 
strued as  being  broad  enough  to  include  the  matter  in  question.** 
This  heresy  appears  to  have  exercised  considerable  influence  upon 
the  equity  practice  of  some  other  states.  Thus,  in  Virginia,  it  has 
been  said  that  the  rule  making  a  responsive  answer  evidence  in  favor 
of  the  defendant  not  only  applies  where  a  material  allegation  of  the 
bill  is  denied  by  the  answer,  but  also  where  a  material  disclosure  is 
called  for  by  the  bill  and  made  by  the  answer.  "  The  answer  is  as 
much  responsive  to  the  bill  in  the  latter  as  in  the  former  case,  and 
comes  as  plainly  within  the  very  terms  of  the  rule."*'     In  those 

<t  Morrison  v.  Durr  (1887)  122  U.  S.  6a  See  Woodcock  v.  Bennet  (1823)   1 

518,  7  Sup.  Ct.  1215,  80  L.  ed.   1225 ;  Cow.  744,  and  note. 

Peeler  v.  Lathrop  (C.  C.  A.;  1801)  1  C.  < 4  Woodcock  v.  Bennet  (1823)  1  Cow. 

C    A.  03,  48  Fed.  780;  Childs  r.  X.  B.  712. 

Carlstein  Co.    (1806)   76  Fed.  86;   Cal-  66  Fant  v.  Miller  (1867)  17Gratt.206. 

ivada  Colonization  Co.  v.  Hays   (1002)  Accord:     Beech  v.  Haynes    (1874)    1 

110  Fed.  202;  Coonrod  t?.  Kelly   (C.  C.  Tenn.    Ch.    560;    Mayo    v.    Carrington 

A.;  1002)  56  C.  C.  A.  353,  110  Fed.  841.  (1860)    10   Gratt.   116. 
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jurisdictions  where  everything  in  the  answer  is  taken  to  be  responsive 
that  is  within  the  scope  of  the  interrogating  part  of  the  bill,  the  plain- 
tiff,  in  framing  a  bill  for  discovery  and  relief^  should  take  care  to 
confine  the  discovery  within  a  narrow  compass,  so  as  not  to  call  for 
details  but  only  for  such  matter  as  will  directly  meet  the  equity  of 
the  plainti£Ps  case.®^  The  circumstance  that  such  a  necessity  arises 
shows  that  the  rule  in  question  is  not  in  harmony  with  fundamental 
principles  of  equity  pleading.  The  policy  of  courts  of  equity  in 
regard  to  discovery  has  always  beeh  to  allow  the  plaintiff  the  utmost 
range  and  latitude  in  framing  his  questions  and  in  making  charges 
of  evidence.  To  impose  on  the  plaintiff  a  condition  to  the  effect  that 
he  can  only  obtain  discovery  at  the  cost  of  making  all  answers  called 
for  by  him  evidence  in  the  defendant's  favor  greatly  hampers  the 
right  of  discovery  and  violates  sound  principle.  The  New  York  doc- 
trine has  received  no  countenance  in  the  supreme  court  of  the  United 
States,  and  is  repudiated  by  the  federal  courts  generally. 

§  1612.  Weight  of  Answer  as  Evidence. 

Continual  reiteration  of  the  proposition  that  a  responsive  answer 
cannot  be  overcome  except  by  the  testimony  of  two  witnesses  or  by  the 
testimony  of  one  witness  and  corroborating  circumstances  naturally 
tends  to  engender  the  idea  that  there  is  something  peculiarly  weighty 
about  the  answer  when  considered  as  evidence.  But  according  to 
modem  notions,  this  is  a  mistake.  It  should  not  be  forgotten  that  the 
answer  is  after  all  merely  a  species  of  evidence.  By  asking  for  dis- 
covery, the  plaintiff  uses  the  defendant  as  a  witness  and  thereby 
accredits  him  to  the  court.  The  plaintiff  would  therefore  not  be 
allowed  to  impeach  the  character  of  the  defendant  for  truth  and 
veracity,  as  he  might  impeach  an  ordinary  witness  produced  by 
his  adversary.'^  But  subject  to  this  very  reasonable  qualification, 
the  sworn  answer  is  to  be  treated  as  ordinary  evidence.^^    It  is  in  no 

ctln  Beech  r.  Haynes  (1S74)  1  Tenn.  would  be  if  it  appeared  in  a  deposition 
Ch.  009,  the  interrogating  part  of  the  disconnected  from  the  defendant's  plead- 
bill  was  so  limited;  and  as  a  result  the  ing;  and  the  fact  that  the  defendant  is 
plaintiff  escaped  from  the  danger  of  interested  in  the  event  of  the  suit  has 
making  the  answer  evidence  for  the  the  same  effect  in  discrediting  his  story 
defendant  in  regard  to  matters  set  up  that  it  does  in  an  ordinary  case  at  law. 
by  way  of  avoi&nce.  Again,  if  the  answer  is  evasive  or  equiv- 

<7  Snow  r.  Hazelwood  (1908)  157  Fed.  ocating,  it  lessens  its  force  as  evidence 
907;  Brown  v,  Bulkley  (1861)  14  N.  J.  precisely  as  such  circumstances  impair 
Eq.  294.  the  story  of  a  witness  told  on  the  wit- 

•  8  In  this  connection  it  has  been  well  noss  stand.  In  short,  the  answer  when 
said :  "  The  answer,  considered  as  evi-  used  as  evidence  is  subject  to  the  same 
denoe,  is  to  be  weighed  precisely  as  it  proper  criticism  and  the  same  legal  in- 
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caae  conclusive  but  can  be  overcome  by  other  toRtimoiiy.  Proof  suf- 
ficient to  overcome  a  responsive  answer  may  be  bused  on  the  testimony 
of  witnesses,  or  on  documentary  proof  ^  or  on  circiunstantial  evidence, 
or  partly  on  one  and  partly  on  the  other.** 

Clark  V.  Van  Riemadyh  (1815)  9  Cranch  153,  160,  3  L.  e<L  688,  600:  In  this 
case  Marshall,  C.  J.,  in  discussing  the  rule  that  two  witnesses,  or  one  witness  and 
corroborating  circumstances,  are  necessary  to  outweigh  an  answer  asserting  a  fact 
responaively  to  a  bill,  observed:  "The  reason  upon  which  the  rule  stands  is 
this:  The  plaintiff  calls  upon  the  defendant  to  answer  an  allegation  he  makes, 
and  thereby  admits  the  answer  to  be  evidence.  If  it  is  testimony,  it  is  equal  to 
the  testimony  of  any  other  witness;  and  as  the  plaintiff  cannot  prevail  if  the 
balance  of  proof  be  not  in  his  favor,  he  must  have  circumstances  in  addition  to  his 
single  witness.  In  order  to  turn  the  balance.  But  certainly  there  may  be  evidence 
arising  from  circumstances  stronger  than  the  testimony  of  any  single  witness. 
The  weight  of  an  answer  must  also,  from  the  nature  of  evidencey  depend,  in  some 
degree,  on  the  fact  stated." 

The  answer  to  a  bill  of  discovery  in  aid  of  a  suit  at  law  is  not  con- 
clusive when  introduced  in  the  trial  at  law  J* 

Though  the  interest  of  the  defendant  in  the  subject-matter  of  a 
suit  cannot  be  taken  as  destroying  the  competency  or  credibility  of 
his  answer/^  it  is  a  circumstance  to  be  considered  with  other  factors 
in  determining  the  weight  to  be  given  to  the  answer  J* 

§  1618.  Answer  to  be  Considered  as  Whole— Inference  from  Silence. 

In  weighing  an  answer  as  evidence  it  may  properly  be  scrutinized 
according  to  the  ordinary  canons  by  which  other  sorts  of  human  testi- 
mony are  judged.  It  is  to  be  considered  not  only  in  respect  to  its 
particular  statements  but  as  a  whole.  Even  silence  on  a  material 
point  to  which  the  attention  of  the  respondent  must  necessarily  have 
been  drawn  Is  some  evidence  that  he  could  not  on  that  point  give  an 
answer  favorable  to  himself  because  the  fact  was  to  the  contrary. 
This  hurtful  inference  from  silence  has  been  drawn  where  the  answer 
of  a  co-defendant,  not  in  itself  evidence  against  the  defendant  whose 
answer  was  under  consideration,  contained  a  statement  adverse  to  the 
interest  of  the  latter,  but  nevertheless  the  latter,  instead  of  stating  the 

firmities  that  attach  to  all  evidence  in  7 o  District  of  Columbia  D.  Robinson 

whatsoever    form    it    is    introduced    in  (1901)  180  U.  S.  02,  21  Sup.  Ct.  283,  45 

court."    Veile  v,  Blodgett  (1877)  49  Vt.  L.  ed.  440. 

270,277.  71  Lenox  v,  Prout   (1818)    3  Wheat. 

ft 9  Snow    V,    Hazlewood     (C.    C.    A.;  520,  4  L.  ed.  449. 

10(y8)    157   Fed.  898;   Berrv  v.  Sawyer  7 « Snow    v,    Haslewood    (C.    0.    A.; 

(ISS2)   19  Fed.  286;  Parker  v.  Phette-  1908)  157  Fed.  898,  902;  Veile  v.  Blodg- 

place   (1861)   Fed*  Cat.  No.  10,746.  ett  (1877)  49  Vt  277. 
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fact  differently  in  his  answer,  preserved  a  significant  silence  on  the 
particular  point  J^ 

§  1614.  Effeet  of  Deliberate  Falsehood  on  Material  Point. 

The  maxim  falsus  in  uno  falms  in  omnibus  may  properly  be 
invoked  in  weighing  the  probative  value  of  a  sworn  answer.  Thus, 
if  a  defendant  appears  to  have  answered  falsely  on  one  material  point 
about  which  it  cannot  reasonably  be  supposed  that  he  could  have  been 
mistaken,  the  entire  answer  may  be  rejected.^* 

§  1616.  History  of  Testimonial  Bnle  Beqniring  Two  Witnesses. 

The  practice  of  the  English  chancery  is  largely  based,  the  reader 
may  be  reminded,  on  the  procedure  of  the  English  ecclesiastical 
courts ;  and  the  practice  of  these  courts  wi^s  derived  in  turn  from  the 
system  of  the  canon  law  and  from  the  civil  system  of  law  prevailing 
in  the  continental  countries  of  Europe,  Now  it  is  a  historical  fact 
that  these  systems  of  law  recognized  the  following  principle  in  regard 
to  the  amount  of  proof  necessary  to  establish  a  fact  in  a  court  of  law, 
namely,  that  one  witness  alone  is  insufficient  upon  any  material  point, 
and  that  consequently  at  least  two  witnesses  are  necessary  to  make  out 
a  case.  This  notion  was  accepted  in  the  later  Boman  law ;  ^^  and 
at  an  early  day  it  had  become  thoroughly  engrounded  in  the  canon  or 
eoolesiastical  law.  It  was  the  more  easy  for  the  ecclesiastical  law 
to  accept  this  principle,  for  the  reason  that  the  testimonial  rule  requir- 
ing two  witnesses  is  recognized  in  many  passages  of  the  Bible.''^ 

§  1616.  Application  of  This  Xnle  in  Chancery  CauBCf. 

The  English  court  of  chancery  appears  to  have  followed  the 
ecclesiastical  rule  from  the  beginning,''''  at  least  in  a  qualified  way ; 

vs  Spring  A  Sons  v.  South  Carolina  76  **  Et  nunc   manifeste   sancimus  ut 

Ins.  Co.  (1823)  8  Wheat.  268,  284,  5  L.  unius  omnino  testis  responsio  non  au- 

ed.  617.  diatur,  etiamsi  praeclare  curiae  honore 

If  the  burden  of  proof  on  a  pari^icular  praeful^at."    Codex,  iv.  9,  sec.  1. 

point  is  an  the  deleHdant,  and  the  cir-  7<  "For  any  iniquity    .    •    •    at  the 

cumstances  are  such  as  to  impose  on  mouth  of  two  witnesses,  or  at  the  mouth 

him  the  duty  of  making  a  full  explana-  of  three  witnesses,  shall  the  matter  be 

tion,  his  answer  will  mot  be  received  as  established."    Num.  xxxy.  30.    Bee  also 

evidence  in  his  favor,  unless  it  is  en-  Deut.  xvii.  6;  Matt,  zviii.  16. 

tinly  satisfactory.    If  the  defendant  is  77  See  Wigmore  on  Evidence,  |  9047. 

silent   where   he   should   speak,   or  his  The  full  history  of  the  testinMOial  rule 

answer  otherwise  insincere,  it  will  not  requiring   proof   to  be   made  1^  more 

operate  in  his  favor.    Clements  v.  Moore  than  one  witness  is  found  la  the  smae 

(1867)  6  Wall.  315, 18  L.ed.  789.  work.    Bee    3    Wigmore    m    Svid«poe, 

74  Scammon  v.  Hobaon  (1872)  1  Hask-  %%  2030-2074. 
ell  406,  Fed.  Cas.  No.  12,434. 
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for  we  find  it  laid  down  in  the  early  chancery  reports  that  two  wit- 
nesses are  necessary  to  make  out  a  case  where  the  answer  denies  the 
all^ations  of  the  bill.  ^'  No  decree  can  be  made  against  a  man's 
answer  upon  the  proof  of  one  witness."  ^*  The  denial  of  the  defend- 
ant seems  to  have  been  taken  merely  as  making  an  issue  and  was  thus 
considered  sufficient  to  put  the  plaintiff  to  proof  by  the  testimony  of 
two  witnesses,  but  it  was  not  treated  or  considered  as  being  evidence 
for  the  defendant.'^*  That  an  answer  denying  the  allegations  of  the 
bill  was  not  considered  evidence  for  the  defendant  is  obvious  from 
the  fact  that  the  defendant  was  not  allowed  to  read  it  in  evidence. 
Still  the  answer,  being  a  part  of  the  pleadings,  was  always  before  the 
court;  and  though  the  defendant  could  not  read  it  in  evidence,  he 
could  yet  point  out  that  certain  allegations  in  the  bill  were  positively 
denied  by  his  answer,  for  the  purpose  of  showing  that  sudi  all^ations 
could  not  be  proved  by  the  testimony  of  a  single  witness.®^ 

§  1617.  One  Witness  and  Corroborating  CircninfltaiLGei  SniBoient  to 
Overturn  Answer. 

Though  two  witnesses  were  at  first  required  to  establish  a  material 
fact  in  the  ecclesiastical  court,  it  as  in  course  of  time  recognized 
in  these  courts  that  one  witness  with  corroborating  circumstances 
might  be  sufficient  to  make  out  a  case.^^  The  same  principle  was 
accepted  in  the  chancery,  and  it  became  settled  in  this  court  that 
the  denials  of  a  sworn  answer  could  be  met  and  overturned  by  one 
witness  with  corroborating  circumstances.®^  The  following  passage 
from  Mr.  Daniell  shows  the  light  in  which  the  responsive  answer, 
denying  the  allegations  of  a  bill,  was  viewed  in  the  English  chancery. 
It  will  be  noted  that  where  the  answer  is  read  on  the  question  of  costs, 
in  accordance  with  the  suggestion  here  made,  it  is  used  substantially 
as  an  affidavit  on  a  matter  lying  within  the  discretion  of  the  court ; 
tad  it  is  not,  strictly  speaking,  evidence  in  the  ordinary  sense,  for 
the  use  contemplated  is  not  addressed  to  a  question  of  merits. 

78  Bath  and  Mountague's  Case  (1693)    Attwood  v.  Small  (1838)  .6  Clark  &  F. 
3  Ch.  Cas.  123.  232,  297. 

In  Wakelin  9.  Walthom  (1679)  2  Ch.  so  Disco venr    under    the    Judicature 

Cas.  8,  it  was  said:     "To  an  original  Acts,  C.  C.  Langde^I,  12  Harv.  L.  Rev 

bill  here,  if  he  in  his  answer  deny  the  153,  154. 

agreement*  one  witness  will  not  convict  si  Crompton  v.  Butler  (1790)  1  Hagg. 
him."  The  same  principle  is  recognized  Consist.  Rep.  460,  463 ;  Hutchins  v.  Den- 
in  Hobbs  V,  Norton  (1682)  1  Vern.  137;  ziloe  (1792)  1  Hagg.  Consist.  Rep.  181, 
Alam  V.  Jourdon   (1683)    1  Vern.   161;  182. 

Christ-College  v,  Widdrington  (1692)  2  szGresley,  Evidence  in  Equity  4. 

Vern.  283.  See,  ante,  §  1602. 

79  See  language  of  Lord  Brougham  in 
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2  Daniell,  Chancery  Practice,  404 :  *'  Where  an  answer  has  been  replied  to  gen^ 
erally,  it  can  in  no  case  be  read  as  evidence  on  the  part  of  the  defendant  himself. 
In  disposing  of  the  question  of  costs,  however,  the  court  will  permit  the  defend- 
ant's answer  to  be  read  in  his  own  behalf;  and  it  has  been  held,  that  a  peer's 
answer  upon  protestation  of  honour  may  also  be  read  on  the  question  of  costs,  on 
behalf  of  the  defendant  who  has  put  it  in.  Although  a  defendant  cannot  read  his 
own  answer  as  evidence  for  himself,  as  to  any  other  point  than  that  of  costs,  he  is 
entitled  to  have  benefit  by  his  answer,  so  far  as  it  amounts  to  a  denial  of  the 
plaintiff's  case,  unless  the  denial  by  the  answer  is  contradicted  by  the  evidence  of 
more  than  one  witness;  the  rule  of  courts  of  equity  being,  that  where  the  defend- 
ant in  express  terms  negatives  the  allegations  in  the  bill,  and  the  evidence  of  one 
person  only  affirms  what  has  been  so  negatived,  then  the  court  will  neither  make 
a  decree,  nor  send  it  to  a  trial  at  law.  The  denial,  however,  by  the  answer,  must 
in  such  cases  be  positive,  otherwise  the  rule  will  not  apply ;  as  where  a  defendant, 
by  his  answer,  denies  a  fact  as  to  his  belief  only." 

§  1618.  Tranntion  to  Viow  tliat  Answer  Is  ETidenco  for  Defondant. 

It  thuB  appears  that  the  rule  requiring  two  witnesses  to  make  out 
a  case  against  the  denials  of  the  answer  had  its  origin  in  the  arbitrary 
rule  which  prohibited  the  making  of  a  decree  upon  the  testimony  of  *a 
single  witness,  and  that  it  was  not  founded  on  any  idea  that  the 
defendant's  answer  is  to  be  treated  as  the  testimony  of  a  credible  wit- 
ness. Yet  the  transition  from  one  point  of  view  to  the  other  was  quite 
natural;  and  when  this  change  was  accomplished,  it  became  cus- 
tomary to  speak  of  the  answer  as  being  evidence  for  the  defendant, 
in  so  far  as  it  is  responsive.  All  that  was  necessary  to  this  end  was 
that  the  real  origin  of  the  rule  requiring  two  witnesses  should  be  for- 
gotten and  that  a  false  but  plausible  explanation  should  be  given  for 
its  existence,  namely,  that  the  answer  is  entitled  to  credit  equal  to 
that  of  the  testimony  of  a  single  witness.  This  necessarily  involves 
the  idea  that  the  denials  of  the  answer  constitute  evidence  for  the 
defendant.  The  sources  of  this  misconception  are  indicated  in  the 
f  oUowing  passages. 

1.  2  Daniell  Chancery  Practice,  404,  405:  Mr.  Daniell,  continuing  the  passage 
from  which  we  have  already  quoted,  proceeds  to  explain  the  basis  of  the  rule 
requiring  two  witnesses  to  overcome  the  denials  of  an  answer,  in  the  following 
language:  "The  reason  for  the  adoption  of  this  rule,  by  the  courts,  is  because 
there  being  a  single  deposition  only,  against  the  oath  of  the  defendant  in  his 
answer,  the  denial  of  facts  by  the  answer  is  equally  strong  with  the  affirmation 
of  them  by  the  depositions ;  where,  therefore,  there  are  any  corroborative  circum- 
Btances  in  favor  of  the  plaintiff's  case,  which  give  a  preponderance  in  his  favor, 
the  court  will  depart  from  the  rule,  and  either  make  a  decree,  or  direct  an  issue." 

2.  Gresley,  Evidence  in  Equity  (1837)  4:  *'  Where  a  material  fact  was  directly 
put  in  issue  by  the  answer,  the  courts  of  equity  followed  the  maxim  of  the 
dvil  law,  respofisfo  uniua  n<m  omnino  audiatur,  and  required  the  evidence  of  two 
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witnesses  as  a  foundation  for  a  deevee.  But  of  late  yeafs,  the  rule  has  been 
referred  more  closely  to  the  equitable  prineiple  on  which  it  is  grounded,  namely, 
the  equal  right  to  credit  which  the  defendant  may  claim  when  his  oath,  poaitively, 
clearly,  and  precisely  given,  and  consequently  subjecting  him  to  the  penalties  of 
perjury,  is  oppoeed  to  the  eatii  of  a  siqgle  witaeas.* 

The  idea  of  considering  the  sworn  answer  to  be  equivalent  to  the 
testimony  of  a  single  credible  witness  in  defendant's  favor  was 
accepted  by  the  American  courts  of  equity  from  an  early  day ;  and  in 
this  country  the  doctrine  blossoms  out  into  the  fully  developed 
proposition  that  the  defendant's  answer  is  evidence  for  him,  in  so  far 
as  it  is  responsive  to  the  allegations  of  the  bill.®*  So  far  as  practical 
results  are  concerned,  the  difference  between  the  old  rule  and  the 
modem  one  is  a  difference  in  modes  of  expression  or  a  difference  in 
two  points  of  view  rather  than  a  difference  of  substance.  The  modem 
view,  however,  obscures  the  origin  of  the  practice  and  is  capable  of 
being  misunderstood,  while  the  older  mode  of  statement  could  not 
possibly  lead  to  any  misconstruction.  Under  the  original  English 
doctrine,  the  only  effect  of  denying  the  allegations  of  the  bill  was  to 
impose  on  the  plaintiff  the  necessity  of  producing  more  than  one  wit- 
ness to  offset  the  denial ;  and  there  was  no  danger  that  any  one  would 
ever  think  that  other  parts  of  the  answer  than  that  which  contained 
the  denial  could  operate  in  the  plaintiff's  favor  in  any  way  what- 
ever, The  American  doctrine,  on  the  other  hand,  is  confusing;  for 
when  it  is  once  admitted  that  the  denials  of  the  answer  constitute 
evidence  for  the  defendant,  influences  are  set  afoot  that  strongly  tend 
to  the  further  proposition  that  every  part  of  the  answer  is  evidence 
for  the  defendant  which  responds  to  the  interrogatories  or  is  within 
the  scope  of  the  discovery  sought.  In  other  words,  it  is  hard  to  con- 
fine the  meaning  of  the  word  "  responsive,"  in  this  connection,  to  the 
case  where  the  answer  merely  denies  the  allegations  of  the  bill.  As 
we  have  already  seen,  the  New  York  court  yielded  to  this  tendency. 
The  federal  courts  have  effectually  withstood  it,  but  not  without  sonie 
difficidty, 

8>  80  thoroughly  have  the  Amerkan  Cooper   undertakes    to    point   out   the 

courts  accepted  the  idea  that  the  answer  source  of  "  the  strange  dictum  "  found 

is  evidence,  that  the  orthodox  English  in  an  early  case  to  the  effect  that  ''  in 

rule  strikes  our  judges  as  being  some-  no  case  is  an  answer  replied  to  evidence 

thing  odd.    See  Beech  v,  Haynes  (1874)  against  the  plaintiff." 
1    "il^nii.    Ch.    574,    where    Chancellor 
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Modes  of  Proof  in  Oeneral. 

§  1619.  Teftimonial  and  Documentary  Endenoe. 

As  commonly  used,  the  term  evidence  indicates  all  the  matter  that 
can  properly  be  put  before  a  court  to  engender  belief  in  the  truth  of  a 
particular  statement  of  fact  put  in  issue  by  the  pleadings.  Evidence 
may  either  consist  of  the  testimony  of  witnesses  or  it  may  be  com- 
prised in  documents,  which  do  not  depend  on  human  testimony  except 
in  so  far  as  testimony  may  be  necessary  to  authenticate  them.  It  is 
not  proposed  in  this  treatise  to  enter  into  any  discussion  of  the  exten- 
sive subject  of  documentary  evidence,  or  of  the  modes  by  which  such 
evidence  may  be  introduced.  That  matter  belongs  to  the  subject  of 
evidence  in  general,  and  there  is  nothing  about  it  peculiar  to  the  prac- 
tice of  the  equity  courts.*    There  are,  indeed,  a  number  of  provisions 

1  The  following  rule  in  force  in  the  gf^ge,  bill  of  sale  or  deed  of  conveyance. 
First  Circuit  may,  however,  be  properly  either  of  personal  or  real  estate,  in  due 
noted  here:  'In  equity  causes,  docu-  form,  or,  if  recorded,  a  certified  copy  of 
ments  or  other  writings  not  requiring  the  record  thereof,  and  any  promissory 
proof  of  the  testimony  of  witnesses  may  note,  bill  of  exchange,  contract,  or  any 
be  filed  as  evidence  with  the  clerk  or  letter  or  other  writing,  purporting  to  be 
before  an  examiner,  within  the  time  in  signed  by  any  person  or  corporation,  may 
which  the  part^  filing  the  same  is  en-  be  so  filed  and  may  be  read  in  evidence, 
titled  to  file  his  proofs,  and  notice  of  notice  thereof  being  so  given,  without 
such  filing  given  within  such  time  to  proof  of  signiQg  or  execution,  or  of  the 
the  adverse  party;  and  any  lease,  mort-  authority    of    the    agent,    attorney   or 
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in  the  Bevised  Statutes  pertaining  to  the  use  and  production  of  docu- 
mentary evidence^  such  as  legislative  acts  and  judicial  records.'  But 
these  provisions  have  no  special  bearing  on  the  practice  of  the  courts 
of  equity.  We  shall  now  accordingly  proceed  to  consider  the  methods 
to  be  pursued  in  order  to  get  the  testimony  of  witnesses  before  the 
court* 


§  1620.  Mode  of  Proof  in  Equity  Games. 

In  actions  at  law  the  principal  means  by  which  testimony  is 
adduced  is  the  oral  examination  of  the  witnesses  in  open  court  in  the 
presence  of  the  judge  and  jury.  Other  modes  of  taking  and  giving 
testimony  in  legal  proceedings  are  mere  substitutes  for  this,  and  such 
substitutes  are  recognized  as  permissible  in  case  of  necessity  only.  In 
the  court  of  equity,  a  very  different  practice  maintains.  From  the 
beginning,  this  court  has  favored  the  method  of  taking  testimony 
which  proceeds  by  examination  on  written  interrogatories,  and  the 
consequent  reduction  of  the  testimony  to  writing  in  the  form  of  a 
written  deposition*  The  giving  of  testimony  in  open  court  is  tolerated 
by  the  court  of  equity  only  in  exceptional  cases.  Indeed,  the  temper 
and  tendency  of  equity  procedure  is  entirely  against  the  oral  examina- 
tion of  witnesses  in  open  court  at  the  hearing.  A  remarkable  illustra- 
tion of  this  may  be  drawn  from  the  history  of  the  equity  procedure  of 
the  federal  courts.  By  the  original  Judiciary  Act  (under  which  the 
federal  courts  were  first  organized)  Congress  enacted  that  the  mode 
of  proof  by  oral  testimony  and  examination  of  witnesses  in  open  court 
should  be  the  same  in  all  the  courts  of  the  United  States,  as  well  in 
the  trial  of  causes  in  equity  and  of  admiralty  and  maritime  jurisdic- 
tion, as  of  actions  at  common  law.^     Now  this  mandatory  statute, 

officer  assuming  to  sign  or  execute  the  of  authenticity  filed  as  prorided  in  par- 
same,  unless  upon  denial  of  the  signing  agraph  one."  No.  14  of  Rules  of  Circuit 
or  execution  thereof,  or  of  such  author-  Ck>urt  of  First  Circuit, 
ity,  filed  with  the  clerk  or  the  same  ex-  >  See  Revised  Statutes,  sees.  S82~007 ; 
aminer  within  ten  days  after  such  notice.  2469,  2470;  4071-4074;  28  Stat.  L.  809, 
But  the  court  or  a  judge  thereof  may,  18  Stat.  L.  187,  188.  These  statutes  are 
for  good  cause  shown,  vary  any  of  the  fully  annotated  in  3  Fed.  Stat.  Anno, 
times  aforesaid.  20-43. 

''  Attested  copies  of  any  entries  on  >  By  an  agreement  and  stipulation  of 

the  books  of  any  public  or  private  cor-  the  parties,  the  taking  of  testimony  may 

poration,  filed  in  equity  causes,  and  no-  be  dispensed  with  and  the  case  heard  on 

tice  thereof  given,  each  as  provided  in  evidence  taken  in  other  causes.    Prout 

paragraph  one,  may  be  read  in  evidence  v,  Starr  (1903)  188  U.  S.  687|  47  L^  ed. 

with   the   same   effect  as   the   ori^nal  584. 

record,  unless  it  shall  appear  that  the  «  Act  of  Sept.  24,  1789,  sec.  30»  1  SUt. 

opposite  party  has  been  refused  access  L.  88.     The  scope  of  this  statute  was 

to  such  books  at  reasonable  hours,  or  somewhat  narrowed  by  the  Act  of  1802, 

copies  therefrom,  or  unless  upon  denial  referred  to  po9t,  |  1025, 
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determining,  as  it  did,  a  most  fundamental  principle  of  equity  pro- 
cedure, remained  substantially  unrepealed  for  more  than  fifty  yeatis, 
and  indeed  it  was  not  entirely  abrogated  until  nearly  a  century  after 
it  had  been  enacted ;  *  and  yet  during  this  whole  period,  so  deeply  was 
the  contrary  rule  of  procedure  imbedded  in  our  equity  practice,  that 
the  statute  in  question  was  either  forgotten  or  almost  wholly  ignored.* 
The  oral  examination  of  witnesses  in  open  court  is  certainly 
imadapted  to  the  chancery  system;  and  the  unitersal  use  of  that 
method  of  procedure  in  equity  causes  would  not  only  be  productive  of 
inconvenience  and  delay  in  many  cases,  but  would  tend  to  deprive 
proceedings  in  equity  of  one  of  their  most  characteristic  and,  in  some 
respects,  most  excellent  features. 

Proving  Exhibit  Viva  Voce. 

§  1921.  Oral  Proof  of  Exhibits. 

To  the  general  principle  that  the  testimony  of  the  witnesses  in 
equity  causes  must  be  reduced  to  writing  before  the  hearing,  there  is 
one  convenient  and  well  recognized  exception.  This  is  found  in  con- 
nection with  the  identification  and  proof  of  the  execution  of  written 
documents  referred  to  in  the  pleadings  and  filed  as  exhibits  in  the 
cause.  When  a  party  goes  generally  into  the  taking  of  proof  he  will 
commonly  prove  any  necessary  writings  or  documents  at  the  same 
time  that  he  takes  his  other  proof.  Occasionally,  however,  the  wit- 
ness necessary  to  identify  or  prove  a  writing  will  not  then  be  available, 
or  the  matter  may  be  overlooked;  or  the  party  may  be  willing  to 
submit  the  cause  on  bill  and  answer  without  the  taking  of  any  proof 
in  the  ordinary  sense  at  all.  In  situations  of  this  kind,  a  document 
can  be  proved  at  the  hearing  by  a  viva  voce  examination  of  the  neces- 
sary witness  or  witnesses.  Such  has  been  the  immemorial  practice 
of  the  English  court  of  chancery ;  and  it  is  allowable  in  the  federal 
courts  upon  substantially  the  same  conditions  as  under  the  English 
practice.  The  document  must,  of  course,  be  such  as  is  properly  admis- 
sible in  evidence  upon  due  proof  of  its  execution. 

Any  instrument  that  has  to  be  proved  by  the  testimony  of  a  sub- 
scribing witness,  or  that  can  be  admitted  in  evidence  only  upon  proof 
of  the  handwriting  of  the  person  writing  or  subscribing  the  same,  can 

6  Blease  9.  Gkirlington  (1875)  02  U.  8.  ed.  125,  the  law  requiring  testimony  in 

1,  6,  23  L.  ed.  521,  523.  equity  cases  to  be  given  orally  in  open 

<  Sickles  V,  Gloucester  Co.    (1856)   3  court  had  not  been  altogether  a  dead 

Wall.  Jr.  186,  192.    But  as  appears  from  letter. 
Conn  V.  Penn  (1820)    6  Wheat.  424,  6  U 
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be  proved  by  a  viva  voce  examination  at  the  hearing.  Deeds,  bonds, 
promissory  notes,  bills  of  exchange,  letters,  receipts,  and  all  other 
documents  except  wills,  are  within  the  ruleJ  Docimients  coming 
from  the  hands  of  a  public  ojfficer  having  the  care  or  custody  of  them 
can  be  proved  by  a  mere  examination  of  the  officer;  and  ancient 
records  deposited  in  the  registers  of  churches,  colleges,  universities, 
ecclesiastical  courts,  and  libraries,  can  be  identified  and  proved  by 
the  person  in  whose  custody  they  are  commonly  and  officially  kept.® 

The  attendance  of  a  witness  to  prove  an  exhibit  at  the  hearing  is 
enforced  by  the  ordinary  process  of  subpcana  to  testify.* 

§  1622.  Leave  of  Court. 

It  is  a  rule  that  no  exhibit  can  be  proved  viva  voce  at  the  hearing 
unless  leave  of  court  is  expressly  given  to  that  eflFect.*^  This  leave 
should  be  embodied  in  an  order  describing  the  exhibit  or  exhibits,  and 
none  other  than  such  as  are  actually  described  in  the  order  can  be 
proved.  Such  an  order  is  granted  on  the  application  of  the  party  who 
wishes  to  prove  the  exhibit ;  and  notice  must  be  given  to  the  opposite 
party.  Liberty  to  prove  exhibits  viva  voce  is  granted  as  of  course, 
and  to  refuse  it  would  be  considered  irregular.  The  order  is  fre- 
quently granted  at  or  during  the  hearing;  and,  if  necessary,  the  case 
will  be  ordered  to  stand  over  for  the  purpose  of  enabling  the  party  to 
acton  the  order.** 

The  order  granting  leave  to  prove  an  exhibit  viva  voce  usually  pur- 
ports to  be  made  '^  saving  all  just  exceptions."  As  a  consequence,  the 
order  is  without  prejudice  to  any  proper  objections  that  can  be  urged 
against  the  admissibility  of  the  evidence ;  *^  though  the  same  would 
be  true  even  if  that  reservation  were  omitted. 

» 

§  1623.  limitation  on  Eight  to  Prove  Exhibit  Viva  Yoce. 

The  granting  of  an  order  for  the  proving  of  exhibits  by  a  viva  voce 
examination  contemplates  merely  the  fulfilment  of  the  legal  formality 
connected  with  the  introduction  of  the  document  in  proof;   and  the 

f  2  Dan.  Ch.  Pr.  442;  1  Smith,  Ch.  Pr.   testimony    to    identify  it    would    have 
(2d  ed.)    414.  been  proper  if  an  order  had  been  made 

In  De  Butts  r.  Bacon  (1800)  1  Cranch  allowing  it. 
C.  C.  669,  Fed.  Cas.  No.  3,717,  the  court       <  2  Dan.  Ch.  Pr.  442. 
of  equity  of  the  District  of  C:k>lumbia  re-        9  2  Dan.  Ch.  Pr.  445. 
fused  to  allow  oral  testimony  to  be  given       i®  2  Dan.  Ch.  Pr.  444.     See  Mears  v. 
at  the  hearing  to  prove  a  letter  then   Lockhart  (C.  C.  A.:  1899)  36  C.  C.  A, 
first  produced  by  the  plaintiff.     If  it  239,  94  Fed.  274. 
had  been  made  an  exhibit  and  referred       ii2  Dan.  Ch.  Pr.  444. 
to  as  such  in  the  bill  or  answer,  oral       1 9  2  Dan.  Ch^  Pr.  44fi« 
Eq.  Prac.  Vol,  II,— 63, 
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rule  is  that  if  anything  more  is  required  than  the  mere  identification, 
proof  of  execution,  proof  of  handwriting,  or  the  fact  of  custody,  the 
document  cannot  be  proved  in  this  way.  If  it  be  anything  that  admits 
of  formal  cross-examination,  it  cannot  be  received,*'  From  this 
it  follows  that  if  a  document  exhibited  with  the  bill  is  impeached  by 
the  answer  of  the  defendant,  it  cannot  be  proved  viva  voce  at  the 
hearing;  as  where  the  answer  alleges  that  a  covenant  was  fraudu- 
lently inserted  in  the  deed,  or  where  the  authenticity  or  the  fact 
of  the  execution  of  the  deed  is  denied.^  ^ 

§  1624.  Federal  Practice  as  to  Proving  Ezliibitf. 

The  rule  that  oral  evidence  is  admissible  at  the  hearing  to  identify 
and  prove  the  execution  of  exhibits  has  always  been  recognized  in  the 
federal  courts  subject  to  substantially  the  same  limitations,  as  regards 
leave  of  court  and  notice  to  the  adverse  party,  as  are  recognized  in  the 
English  chancery.  Under  a  recent  amendment  to  equity  rule  67,  the 
federal  courts  are  given  full  authority  in  their  discretion  to  admit  oral 
evidence  at  the  hearing  of  equity  causes.^ '^  Under  this  provision  the 
court  could  undoubtedly  permit  an  exhibit  to  be  proved  viva  voce  at 
the  hearing,  though  the  authenticity  of  the  document  should  be  denied 
and  a  cross-examination  should  become  necessary ;  but  it  is  to  be  pre- 
simied  that  this  discretion  would  be  rarely  exercised.  When  it 
appears  that  a  controversy  is  likely  to  arise  over  the  proving  of  an 
exhibit,  the  parties  should  ordinarily  be  required  to  bring  the  matter 
before  the  court  in  the  same  way  as  other  controverted  issues. 

The  equity  practice  of  the  federal  courts  makes  no  provision  for 
the  proof  of  exhibits  by  affidavit.  The  proof  must  be  either  taken  by 
deposition  according  to  the  ordinary  practice  of  the  court,  or  the  wit- 
ness must  be  adduced  to  prove  the  exhibit  viva  voce  at  the  hearing.*® 

Oral  Testimony  at  Hearing  on  Issues. 

§  1625.  Early  Statntes  Goveming  Mode  of  Proof, 

As  previously  stated,  the  practice  in  the  English  chancery  required 
that  at  the  hearing  of  equity  causes  the  testimony  should  be  submitted 

13  2  Dan.  Ch.  Pr.  443.  See  Pomfret  v,  ble  to  prove  an  exhibit  by  means  of  an 
WindBor    (1752)    2  Ves.  Sr.  479.  affidavit  in  any  case  where  the  exhibit 

14  2  Dan.  Ch.  Pr.  444.  could  be  proved  viva  voce  at  the  hearing. 
16  Rule  67,  Amendment  of  May  15,   See    Rule    43,    Eng.    Orders    in    Chan. 

1803,  149  U.  S.  703,  37  L.  ed.  1235.  (1841).     This    simple    and    convenient 

18  By  one  of  the  English  Orders  in  procedure  was  not  adopted  in  our  equity 

Chaneerjr  of  1841,  it  was  made  permissi-  rules  of  1842;  and  though  equity  rule  M 
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in  writing  in  the  form  of  depositions,  except  in  the  particular  case 
where  exhibits  were  to  be  identified  or  proven.  The  history  of  the 
'practice  in  the  federal  courts  in  regard  to  the  form  in  which  the  proof 
at  large  should  be  brought  before  the  court  at  the  hearing  is  somewhat 
confusing.    The  subject  may  be  briefly  outlined  as  follows : 

The  original  Judiciary  Act  of  1789  declared  that  proof  in  equity 
causes  should  be  made  by  the  oral  examination  of  witnesses  in  open 
court."  This  statute  was  lightly  regarded,  and  the  federal  courts  of 
equity  seem  to  have  generally  clung  to  the  ancient  practice  of  taking 
testimony  on  written  interrogatories  and  commission.  One  reason,  no 
doubt,  why  the  federal  courts  overlooked  or  disregarded  this  provision 
is  found  in  the  fact  that,  in  1802,  Congress  passed  an  act  so  far  modi- 
fying the  original  Judiciary  Act  as  to  permit  the  taking  of  testimony 
m  interrogatories  and  commission,  in  accordance  with  the  ancient 
practice  of  courts  of  chancery,  in  those  states  where  proof  in  equity 
could  be  so  taken  under  the  local  laws.^®  This  enactment  was  not 
operative  in  those  states  where  proof  in  equity  was,  by  state  lew, 
required  to  be  by  oral  examination  in  open  court^®  Nevertheless  the 
circumstance  that  proof  could  be  taken  on  interrogatories  and  com- 
mission in  the  federal  courts  of  some  of  the  states  co-operated  with  the 
natural  prejudice  of  equity  practitioners  against  the  practice  of  oral 
examination  in  open  court,  with  the  result  that  the  latter  method 
seems  not  to  have  been  commonly  followed  anywhere.*® 

§  1626.  Bules  and  Late  Statutes  Governing  Mode  of  Proof. 

The  mode  of  taking  evidence  in  equity  causes  in  the  federal  courts 
was  at  first  determined  by  statutes  passed  by  Congress ;  but  by  an  act 
passed  in  1842,  Congress  delegated  ample  authority  in  that  matter  to 

a^uthorizes  our  courts  to  look  to  the  Eng-  nal  jurisdiction  in  equity,  in  cases  of  a 

lish    chancery    practice    as    furnishing  similar  nature,  in  that  state  in  which 

just  analogies  for  our   practice,  it  is  the  court  of  the  United  States  may  be 

supposed  that  this  practice  of  proving  holden:    Provided  however,  that  nothing 

exhibits  by  affidavits  is  not  permissible  herein  contained  shall  extend  to  the  cir- 

in  the  federal  courts.  cuit   courts   which   may   be   holden    in 

17  Act  of  Sept.  24, 1789,  sec.  30, 1  Stat,  those  states,  in  which  testimony  in  chan- 
L.  88.  eery  is  not  taken  by  deposition." 

18  The  Act  of  April  29,  1802,  section       19  Bronson    v.   La    Crosse    etc.    Co. 
25,    provided  as  follows:     "  In  aU  suits  (1861)    Fed.   Cas.   No.   1,030. 

in  equity,  it  shall  be  in  the  discretion  of       20  The  equity  courts  of  the  District 

the  court,  upon  the  request  of  either  par-  of  Columbia  followed  the  uniform  prac- 

ty,  to  order  the  testimony  of  the  wit-  tice  of  aUowing  testimony  to  be  taken 

nesses  tiierein  to  be  taken  by  depositions ;  by  deposition  under  a  commission.    And 

which  depositions  shall  be  taken  in  con-  oral  proof  was  not  allowed.    Walker  v. 

formity  to  the  regulations  prescribed  by  Parker  (1840)  5  Cranch  C.  C.  041, 
law  for  the  courts  of  the  highest  origi- 
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the  supreme  court.^^  This  act  was  apparently  passed  in  order  to  vali- 
date the  equity  rules,  relating  to  the  taking  of  evidence,  which  had 
been  previously  promulgated  by  the  supreme  court  during  the  same 
year.^^  Rule  67  of  this  series,  as  originally  framed,  authorized  the 
taking  of  evidence  on  written  interrogatories  and  commission  (or  on 
oral  interrogatories,  if  the  parties  agreed).  The  method  thus  pro- 
vided for  was  not  exclusive,  but  could  be  used  instead  of  the  former 
oral  examination  in  open  court.  The  parties  still  had  a  right  to  insist 
on  oral  examination  in  open  court,  if  either  saw  fit  to  do  so;  ^^  except 
of  course  in  those  states  where  the  Act  of  1802,  previously  referred 
to,  was  in  force. 

The  statute  of  1842  conferring  on  the  supreme  court  the  power 
to  determine  the  modes  of  taking  and  obtaining  evidence  in  equity 
causes  was  subsequently  brought  into  the  Revised  Statutes,  as  section 
862,  in  a  slightly  altered  form,  with  the  result  that  the  rules  of  the 
supreme  court  in  regard  to  the  taking  of  evidence  in  equity  causes 
were  made  exclusive,  except  in  so  far  as  other  sections  of  the  Revised 
Statutes  provided  otherwise.  The  original  provision  of  the  Judiciary 
Act  providing  for  the  oral  examination  of  witnesses  in  equity  causes 
in  open  court  was  thus  finally  repealed.** 

Revised  Statutes,  section  802:  The  mode  of  proof  in  cauaes  of  equity  and  of 
admiralty  and  mifritime  jurisdiction  shall  be  according  to  rules  now  or  herwfter 
prescribed  by  the  supreme  court,  except  as  herein  specially  provided. 

§  1627.  Froviiions  as  to  Oral  Examination  at  Hearing. 

The  original  Judiciary  Act  made  oral  examination  at  the  hearing 
the  normal  mode  of  proof.  Equity  rule  67,  as  originally  framed, 
allowed  evidence  to  be  taken  on  written  interrogatories  and  commis- 
si The  Act  of  August  23,  1842,  sec.  6,  rule  26  of  the  same  series,  it  was  pro- 
authorized  the  supreme  court  to  pre-  vided  that  all  testimony  taken  under  a 
scribe,  regulate,  and  alter  the  forms  and  commission  should  be  taken  on  inter- 
modes  of  taking  and  obtaining  evi-  rogatories  and  cross-interrogatories  filed 
dence  in  equity  cases,  5  Stat.  L.  518.  in  the  cause,  unless  the  party  should 
82  The  present  series  of  equity  rules  dispense  therewith.  These  rules  were 
were  adopted  by  the  supreme  court  on  promulgated  by  the  supreme  court  in 
March  2,  1842:  and  if  the  statute  of  pursuance  of  the  authority  granted  to 
August  23,  1842,  sec.  0.  had  not  been  that  court  by  the  Act  of  May  8,  1792, 
passed,  those  rules  must  have  been  de-  ch.  36,  sec.  2,  to  regulate  the  practice 
clared  invalid  in  so  far  as  they  provided  in  the  equity  causes.  These  rules  were 
for  any  mode  of  taking  testimony  the  predecessors  of  rule  67,  pertaining 
different  from  that  prescribed  in  the  to  the  taking  of  testimony,  in  the  series 
laws  enacted   by  Congress.  of   1842. 

In  equity  rule  25,  of  the  series  of  "Sickles  v.  Gloucester  Co.  (1856) 
1822,   it   \vas   provided   that   testimony  3  Wall.  Jr.  187. 

might  be  taken  according  to  the  acts  of  24  Blease  r.  Garlington  (1875)  02  U. 
Congress  or  under  a  commission,     lu  @,  6,  23  l(,  ed*  523, 
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axon  in  accordance  with  the  ancient  usage  of  the  court,  but  it  also  pro- 
vided that  the  testimony  could  be  taken  (i.  e.  taken  in  writing)  on  oral 
interrogatories,  if  the  parties  agreed.**^  At  the  December  term  1861, 
tlie  supreme  court  promulgated  an  important  amendment  to  rule  67. 
This  amendment  authorized  an  oral  examination  of  witnesses  before 
an  examiner  appointed  by  the  court.^®  This  was  adopted  as  a  substi- 
tute for  that  clause  in  the  original  rule  which  had  authorized  the  tak- 
ing of  testimony  in  writing  on  oral  interrogatories  where  the  parties 
agreed.  In  effect  it  made  oral  examination  before  an  examiner  com- 
pulsory where  either  party  desired  that  the  proof  should  be  so 
taken.  The  adoption  of  this  amendment  seems  to  have  been  partly 
due  to  the  fact  that,  as  the  statute  of  1789  then  stood,  either  party  to 
a  suit  in  equity  might  insist  on  the  testimony  being  given  orally 
before  the  court ;  ^"^  and  the  rule  was  designed  apparently  to  substitute 
the  examiner  for  the  court  as  the  taker  of  testimony.  Afterwards 
when  the  statutory  right  of  the  parties  to  insist  on  the  giving  of  the 
testimony  ore  terms  in  open  court  was  wholly  abolished  by  the  adop- 
tion of  the  Revised  Statutes,  this  rule  67,  in  regard  to  the  taking  of 
oral  testimony  before  an  examiner,  still  stood,  as  affording  one  of  the 
various  methods  for  the  taking  of  proof.^®  Under  the  present  prac- 
tice, oral  examination  before  an  examiner  under  equity  rule  67  is  sup- 
posed to  give  the  party  any  advantage  that  could  reasonably  be 
expected  to  flow  from  a  viva  voce  examination  in  open  court.  But  it 
will  be  noted  that  while  the  amendment  of  1861  provides  for  an  oral 
examination,  it  is  an  oral  examination  before  an  examiner,  and  not 
an  oral  examination  in  open  court. 

After  the  adoption  of  the  practice  of  examining  witnesses  orally 
before  an  examiner,  as  one  mode  of  taking  proof,  and  after  the  final 
abrogation  of  the  old  statute  under  which  either  party  could  insist  on 
proof  by  oral  evidence  in  open  court,  the  federal  courts  naturally 
refused  to  accept  oral  evidence  in  open  court,  at  the  hearing  of  the 
cause,  except  in  the  particular  situation  where  such  evidence  was 
admissible  under  the  ancient  practice  of  the  English  chancery, 
namely,  for  the  proving  of  exhibits. 

26  As  originally  framed,  rule  67  ran  .  .  .  Tf  the  parties  shall  so  agree,  the 
to  the  following  eflfect:  ''Commissions  testimony  may  he  taken  upon  oral  in- 
to take  testimony  may  be  taken  jointly  terrogatories.'*  Sickles  v.  The  Glouces- 
...  by  both  parties  or  severally  by  ter  Co.  (1856)  .3  Wall.  Jr.  186. 
either  party  upon  interrogatories  'filed  «•  See  1  Black  6,  and  20  L.  ed.  916. 
by  the  party  taking  the  same  .  .  ten  27  Sickles  r.  The  Gloucester  Co.  (1866) 
days'  notice  thereof  being  given  to  the  3  Wall.  Jr.  186. 

adverse  party  to  file  cross-interrogato-       2^  See  Bleasc    r.    Garlington    (1875) 

ries  before  the  issuing  of  the  commission.  92  U.  S.  6,  23  L.  ed.  523. 
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yorih  Carolina  R.  Co,  v.  Drew  (1879)  3  WoodJB  692:  Counsel  proposed  that  he 
be  allowed  to  examine  witnesses  orally  before  the  court  at  the  trial.  Bradley, 
Circuit  Justice,  refused  to  grant  such  leave,  saying:  "I  cannot  allow  this  to  be 
done,  except  for  the  purpose  of  verifying  documents  referred  to  and  set  out  in  the 
pleadings.  A  court  of  equity  will  not  sit  and  try  causes  by  the  examination  of 
witnesses  in  open  session,  as  if  it  were  trying  a  case  by  a  jury." 


However,  the  practice  was  not  permitted  to  remain  in  this  condi- 
tion; for  in  1893,  the  supreme  court  adopted  an  additional  amend- 
ment to  equity  rule  67,  the  eflFect  of  which  was  to  put  the  whole  mat- 
ter of  the  admission  of  oral  evidence  at  the  hearing  entirely  within  the 
discretion  of  the  court,  a  discretion  to  be  exercised  upon  due  notice 
and  upon  previous  order.** 

Equity  Rule  67  (as  amended  May  15,  1893) :  Upon  due  notice  given  as  pre- 
scribed by  previous  order,  the  court  may,  at  its  discretion,  |)ermit  the  whole,  or 
any  specific  part,  of  the  evidence  to  be  adduced  orally  in  open  court  on  final 
hearing.  >o 


§  1628.  Difloretion  to  Order  Oral  Examination  in  Court. 

Under  this  amendment,  the  discretion  of  ordering  the  testimony 
to  be  adduced  orally  at  the  hearing  is  lodged  in  the  court,  not  in  one  or 
both  of  the  parties.  Hence  the  court  can,  of  its  own  motion,  for  its 
own  satisfaction  and  enlightenment,  order  all  or  any  part  of  the  proof 
to  be  presented  orally.     It  is  not  necessary  that  either  or  both  of 

29  In  Mears  v,  Lockhart   (C.  0.  A.;  nesses,  the  matters  to  which  they  are  to 

1899)  36  C.  C.  A.  239,  94  Fed.  274,  the  be  examined,  and  of  the  reasons  upon 

plaintiff  set  a  cause  for  hearing  by  the  which  he  will  move  for  an  examination." 

€x  parte  entry  of  an  order  in  the  rule  Rule  110  of  Rules  in  Southern  District 

book   noticing   the   defendant   that  the  of  New  York. 

cause  would  lie  heard  finally  on  such  a       E<]juity  rule  78  contains  the  following 

day  "upon  the  bill,  answer,  and  testi-  provision:      "But  nothing  herein   con- 

mony  to  be  at  that  time  taken  orally  tained  shall  prevent  the  examination  of 

before  the  court."  It  was  held  that  there  witnesses  viva  voce  when   produced   in 

was  no  warrant  in  law  for  the  admission  open  court,  if  the  court  shall,  in  its  dis- 

of  oral  testimony  at  the  final  hearing  cretion,  deem  it  advisable."     This  rec- 

aftcr  such  an  order  and  notice.     When  ognizes  the  discretionary  power  of  the 

oral   testimony  it  received,  it  must  be  court  to  examine  witnesses  viva  voce  in 

"  upon  due  notice  given  as   prescribed  open   court,  and   would   seem   to   have 

by  previous  order/'  in  conformity  with  rendered    the    amendment    of    1893    to 

the  rule.  equity   rule  67   superfiuous.     The   only 

so  See  149  U.  S.  793,  Appx.,  37  L.  ed.  doubt  that  could  be  entertained  as  to 

1235.  the  effect  of  this  provision  arises  from 

"Whenever    it    is    intended    to   offer  the  circumstance  that  rule   78  is  pri- 

oral  proof  in  open  court,  the  party  pro-  marily  directed  to  hearings  before  the 

posing  it  shall  give  due  notice  to  the  master, 
opposite  party  of  the  names  of  the  wit- 
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the  parties  should  request  that  the  proof  should  be  so  taken;  nor  is 
it  material^  so  far  as  the  authority  of  the  court  to  make  the  order  is 
concerned,  that  either  or  both  of  them  object  to  it.  No  doubt  a  court 
would  be  slow  to  exercise  this  discretion  against  the  wishes  of  both  the 
parties,  or  against  the  reasonable  objection  of  either  one  of  them; 
but  after  all,  the  discretion  to  be  consulted  is  that  of  the  courts  not 
that  of  the  litigants.®^ 

§  1629.  ineorporation  of  Oral  Testimony  in  Beoord. 

When  oral  testimony  is  adduced  before  a  court  of  equity  m  accord- 
ance with  the  foregoing  amendment  to  equity  rule  67,  the  court  passes 
upon  the  competency  and  relevancy  of  the  testimony ;  but  such  testi- 
mony should  be  expressly  incorporated  in  the  record  by  an  order  of 
the  court  and  sent  up  on  appeal,  in  order  that  the  action  of  the  court 
in  accepting  or  rejecting  the  testimory  may  be  reviewed.®*  The  oral 
testimony  should  be  reduced  to  writing  by  a  clerk  or  examiner^  or  in 
such  other  mode  as  ^the  court  may  determine,  and  should  be  certified 
by  the  court  as  a  part  of  the  record.®* 

§  1630.  Bill  9i  Exceptiims. 

Strictly  speakmg,  the  bill  of  exceptions,  as  a  means  of  incorporat- 
ing into  a  record  in  an  equity  cause  any  evidence,  petition,  or  other 
document,  rejected  by  the  court,  is  unknown  to  the  practice  of  the 
federal  courts,®*  except  where  an  issue  is  submitted  to  a  jury.  But 
an  order  of  the  court  directing  that  the  oral  evidence  taken  before  the 
court  in  pursuance  of  this  amendment  to  rule  67  should  be  made  a 
part  of  tbe  record,  and  directing  that  it  be  sent  up  on  appeal  to  the 
higher  court,  will  have  all  the  effect  of  a  bill  of  exceptions.®* 

SI  The  ca«e  of  Hyams  v.  Federal  Goal  d4d,  9  L.  ed.  1106, 1110;  Johnson  v.  Ear- 

etc.  Co.  (C.  C.  A.;  1907)  82  C.  C.  A.  324,  mon  (1876)  94  U.  S.  372,  24  L.  ed.  271; 

152  Fed    970,  is  flatly  opposed  to  the  Watt  t?.  Starke   (1879)   101  U.  S.  247, 

statement  of  oar  text,  but  the  point  ia  250,  252,  255,  25  L.  ed.  82^-829;  Wil- 

too    clear    for    argument.     The    court  son   v.   Riddle    (1887)    123   U.   S.  008, 

seems  to  have  been  nodding  here.     The  615,  8  Sup.  Ct.  255,  .31  L.  ed.  280,  283; 

reversal  in  that  cdse  conld,  it  seems,  Brockett  v.  Brockett  (1845)  3  How.  691, 

have  been  rested  on  a  much  safer  ground  11  L.  ed.  786;  (Ik>ntinental  Trust  Clo.  r. 

than   that  on  which   the   decision  was  Toledo,  St.  L.  &  K.  C.  R.  Ck).    (1900) 

actually  placed.  99  Fed.  177;  Brinkley  v.  Railroad  Co. 

S2/n  re  De  Gottardi  (1902)  114  Fed.  (1899)  95  Fed.  845,  351;  Brown  v.  Coal 

343.  Co.  (1895)  13  C.  C.  A.  66,  65  Fed.  636, 

S3  Southern    Building   etc.    Ass'n    v.  638. 

Carev  (1902)  117  Fed.  334.  86  Southern    Building   etc.    Ass'n    v. 

94^£x  parte  Story  (1838)  12  Pet.  339,  Carey   (1902)   117  Fed.  334. 
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§  1631.  Concluding  Summary. 

In  concluding  the  treatment  of  a  rather  confusing  subject,  we  may 
summarize  the  present  state  of  the  law  in  regard  to  the  admission  of 
oral  testimony  in  equity  causes,  as  follows : 

1.  The  federal  courts  of  equity  admit  oral  proof  of  exhibits  in  con- 
formity with  the  ancient  practice  of  the  English  chancery. 

2.  These  courts  have  a  discretion  by  special  order  to  require  all  or 
any  part  of  the  testimony  at  large  to  be  delivered  orally  by  the  wit- 
nesses in  open  court  in  conformity  with  the  amendment  of  1893  to 
equity  rule  67, 

3.  Witnesses  may  be  orally  examined  before  an  examiner  in  con- 
formity with  the  amendment  of  1861  to  equity  rule  67.  Such  proof 
is  delivered  ore  tenus  by  the  witness  on  oral  examination,  but  it  is 
not  heard  orally  by  the  court.  When  presented  to  the  court,  it  is  in 
the  form  of  written  testimony. 

4.  Again,  oral  testimony  is  admissible  at  a  hearing  on  a  reference 
before  a  master  in  chancery  in  conformity  with  equity  rule  77.  This 
matter,  however,  is  not  within  the  purview  of  the  subject  now  under 
consideration. 

Ordinary  Proof  and  Testimony  De  Bene  Esse. 

§  1882.  Proof  Absolute  and  Conditional. 

As  regards  the  conditions  under  which  it  may  be  used  in  court, 
testimony  that  has  been  properly  taken  in  writing  is  either  absolute  or 
conditional.  Absolute  proof  is  that  which  is  taken  in  usual  course, 
according  to  the  ordinary  practice  of  the  court,  after  the  issue  has 
been  made  by  the  iSling  of  a  replication.  Such  proof  can  be  used 
unconditionally,  that  is,  it  can  be  relied  on  as  evidence  in  the  cause,  so 
far  as  it  is  relevant  and  material.  Conditional  proof,  or  as  it  is  other- 
wise commonly  called,  proof  de  bene  esse,  is  taken  before  the  issue  is 
joined ;  and  it  cannot  be  used  at  the  hearing  unless  it  appear^  that 
the  witness  giving  such  testimony  could  not  be  produced  for  examina- 
tion in  the  ordinary  way  and  at  the  usaul  time.  Proof  is  usually 
taken  de  bene  esse  in  order  to  preserve  it  against  the  contingency  of 
the  possible  death,  absence,  or  infirmity  of  the  witness. 

§  1633.  Testimony  De  Bene  Esse  in  Equity. 

The  taking  of  testimony  de  bene  esse  is  a  subject  of  considerably 
greater  extent  and  importance  in  legal  procedure  than  it  is  in  equity 
practice,  owing  to  the  fact  that,  in  actions  at  law,  all  testimony  must. 
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if  practicable,  be  delivered  orally  by  the  witness  in  open  court  In 
proceedings  at  law  testimony  may  be  taken  de  bene  esse  even  aftar 
the  issue  is  joined,  and  such  proof  cannot  be  used  if  the  witness  is 
present  or  can  be  produced  at  the  trial.*®  In  equity  practice  testi- 
mony de  bene  esse  is  usually  taken  merely  to  preserve  it  against  pos- 
sible loss,  and  it  is  taken  exclusively  before  the  issue  is  joined.  If 
proof  is  taLen  in  equity  after  the  issue  is  joined,  it  can  be  used  uncon- 
ditionally, because  there  is  no  necessity  for  producing  the  witness  at 
the  trial. 

English  Practice  as  to  Talcing  Proof. 

a.  Examinatum  before  Examiner, 

§  1634.  Modes  of  Taking  Proof  in  English  Chancery. 

The  methods  available  in  the  federal  courts  for  the  taking  of  ordi- 
nary testimony  in  equity  causes  are  to  a  great  extent  based  on  and 
derived  from  the  practice  of  the  English  court  of  chancery;  and  a 
discussion  of  the  federal  practice  must  be  preceded  by  some  descrip- 
tion of  the  modes  of  proof  formerly  in  vogue  in  the  English  chan- 
cery. We  shall  discover  that  the  English  practice  on  this  subject  was 
exceedingly  simple  and  efficacious  in  principle,  though  history  shows 
that  it  was  subject  to  some  abuse  in  respect  of  delay  and  expense. 

In  our  treatment  of  the  bill  and  answer,  we  had  occasion  to  describe 
the  method  by  which  •the  plaintiff  procured  the  evidence  of  the 
defendant  to  be  used  in  support  of  the  allegations  of  the  bill.  This 
was  by  filing  inierrogatories  with  the  bill  and  thus  forcing  the  defend- 
ant to  give  that  discovery  to  which  the  plaintiff  was  entitled  under  the 
practice  of  the  court.  The  method  of  examining  witnesses  was  quite 
similar  to  the  plan  used  to  procure  the  evidence  of  the  defendant. 
The  chief  difference  was  that  while,  in  the  one  case,  the  interroga- 
tories were  filed  with  the  bill  and  became  a  part  of  it,  in  the  other,  the 
written  interrogatories  were  exhibited  by  the  respective  parties  after 
the  issues  were  made  up,  and  they  were  in  no  sense  any  part  of  the 
pleadings. 

There  were  two  ways  of  examining  witnesses  on  written  interroga- 
tories in  the  English  court  of  chancery.  One  was  by  means  of  an 
examination  conducted  by  an  examiner  of  the  court,  the  other  was  by 
an  examination  before  commissioners  appointed  by  the  court.  The 
examination  by  an  examiner  was  resorted  to  in  those  cases  where  the 

8<Whitford  r.  Clark  rountr  (1S80)  Ashley  (1S47)  Hempst.  540;  Weed  v. 
119  U.  8.  522,  ao  L.  ed.  500:  Russell  r.   Kellogg  (1853)  6  McLean  44. 
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witness  to  bei  examined  lived  within  twenty  miles  of  London  or  when 
the  witness,  living  at  a  greater  distance,  chose  to  go  to  London  to  be 
examined  by  the  examiner  of  the  court  If  the  witness  lived  more 
than  twenty  miles  from  London  and  was  unwilling  to  go  up  to  the 
city  to  be  examined  by  the  examiner,  it  was  necessary  that  a  commis- 
sion should  be  issued  authorizing  commissioners  to  take  the  deposi- 
tion in  the  locality  where  the  witness  lived.  It  will  be  observed  that 
the  primary  method  of  taking  testimony  i^slb  by  examination  before 
an  examiner,  and  the  commission  only  issued  where  it  was  impracti- 
cable or  impossible  to  resort  to  the  ordinary  mode  of  examination. 
The  examination  before  the  examiner  was  considered  as  being  to  all 
intents  and  purposes  an  examination  before  the  court  itself,  while  the 
examination  before  commissioners  was  merely  a  substitute. 

§  leSfi.  Offlee  and  Duties  of  Examiner. 

The  examiners  in  the  English  court  of  chancery  were  sworn  officers 
of  the  court,  and  usually  they  were  two  in  number.'^  Their  duties 
were  to  receive  interrogatories  for  the  examination  and  cross-examina- 
tion of  witnesses  in  any  cause  and  to  examine  and  cross-examine  such 
witnesses ;  to  prepare  the  depositions  of  such  witnesses  in  writing  and 
to  certify  the  same  to  the  court.  They  also  certified  the  different 
documents  produced  by  the  witnesses  and  filed  at  the  examination. 
Originally  the  examiner  had  no  authority  to  administer  the  oath  to  a 
witness ;  and  accordingly  the  witnesses  had  to  be  carried  before  the 
master  to  be  sworn.  But  this  was  made  unnecessary  by  statute,  and 
the  examiners  were  given  full  authority  to  administer  the  accustomed 
oath  and  to  take  the  usual  affirmation  of  witnesses  examined  before 
them.»» 

§  1636.  Preliminaries  of  Examination  before  Examiner. 

The  first  thing  to  be  dc«ie  by  a  party  who  intended  to  examine  wit- 
nesses before  the  examiner  was  to  file  his  interrogatories  in  the 
examiners'  office.  He  then  procured  the  attendance  of  his  witness  or 
witnesses  at  the  office.  For  this  purpose  a  day  was  fixed  by  the 
examiner  when  the  witness  might  attend.  If  there  was  any  reason  to 
suppose  that  the  witness  would  not  attend  to  be  examined,  recourse 
was  had  to  compulsory  process.    This  was  the  writ  of  subpoena  ad 

37  Anciently  the  examination  of  wit-  to  the  clerks.    These  became  the  present 

nesses   was   before   the   Master    of   the  exauiiuurs.    2  Daii.  Ch.  Pr.  489. 
Rolls,  but  aubsequcsUy  the  authority  to       38  ]  gotxth,  Ch.  Pr.  40,  41;  ^  Daa.  Ch. 

conduct  tbe  cxaniaatioD  was  delegated  Pr.  479. 
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testificandum.  The  writ  commanded  the  witness  to  whom  it  was 
directed  to  appear  before  the  examiner  to  testify  on  behalf  of  the  party 
requiring  the  testimony.  At  the  same  time  that  he  was  served  with 
the  writ,  the  witness  was  served  with  a  notice  in  writing  specifying 
the  time  when  he  was  to  attend  the  examiner  in  pursuance  of  it.^^ 

§  1637.  Proceedings  before  Ezasuner. 

When  the  witness  appeared  before  the  examiner  at  the  stated  time 
the  examination  was  begun.  The  examination  was  conducted  by  the 
examiner  without  the  parties  to  the  suit  being  present.  Nor  were 
their  solicitors  permitted  to  attend  at  the  examination.  The  examiner 
was  required  to  examine  the  witness  on  all  the  interrogatories  seriatim. 
The  witness  was  not  permitted  to  read  over,  or  hear  read,  any  other 
interrogatories  until  the  interrogatory  immediately  in  hand  had  been 
fully  answered.  It  was  considered  improper  to  allow  the  witness  to 
have  the  interrogatories  and  write  his  own  deposition,  or  to  depart, 
after  he  had  heard  an  interrogatory  read  over,  until  he  had  finished 
his  examination  upon  it.  It  was  directed  in  the  old  orders  that  the 
examination  of  witnesses  should  not  be  entrusted  by  the  examiners  to 
inferior  clerks ;  but  that  the  examiners  themselves  should  "  take 
care  and  hold  the  witness  to  the  point  interrogated  and  not  to  run  to 
extravagancies  not  pertinent  to  the  question."  *®  The  examiner,  hav- 
ing read  an  interrogatory  to  the  witness,  took  down  the  answer  in 
writing  and  concluded  the  answer  to  each  interrogatory  before  taking 
up  the  one  that  followed  it** 

The  witness  was  permitted  to  use  short  notes  or  memoranda  to 
refresh  hia  memory,  but  he  was  not  allowed  to  transcribe  his  notes 
verbatim  or  to  supply  the  substance  of  his  deposition  from  any  writ- 
ten material  brought  by  him  to  the  examination.  A  deposition  re- 
produced by  the  witness  from  a  writing  already  written  down  and 
brought  by  him  to  the  examination  in  the  same  form  was  irregular 
and  subject  to  be  suppressed ;  and  this  was  true,  although  it  appeared 
that  the  witness  himself  had  prepared  the  matter  in  question  or  had 
supplied  the  material  to  another.*^ 

§  1638.  Conoluding  Formalities— fiignixLg  the  DepositioB. 

When  all  the  interrogatories  had  been  gone  through  with,  the  exam- 
iner read  over  the  whole  deposition  to  the  witness.  If  the  witness 
wished  to  vary  his  testimony  or  to  make  any  alteration  in  or  addition 

39  2  Dan.  Ch.  Pr.  475,  477.  *i  2  Dan.  Ch.  Pr.  483. 

40  2  Dan.  Ch.  Pr.  482.  4S2  Dan.  Ch.  Pr.  483. 


1004  FEDERAL  EQUITY  PRACTICE.  t§  1^539 

to  it,  the  same  was  done.  If  the  witness  was  satisfied  with  the  deposi- 
tion, it  was  signed  in  that  form.  Alterations  could  not  be  made  after 
the  witness  had  signed  the  deposition  and  departed  from  the  office  of 
the  examiner,  unless  by  express  leave  of  the  court.*' 

The  signature  of  a  witness  to  his  examination  was  considered  abso- 
lutely necessary  before  the  deposition  could  be  admissible  in  evidence. 
If  the  witness  died  after  his  examination  was  completed  but  before  it 
was  signed,  the  deposition  could  not  be  used.  However,  if  a  witness 
had  signed  his  examination  in  chief,  the  same  could  be  read  in  the 
event  of  his  death,  although  the  cross-examination  had  not  been  com- 
pleted.** 

&.  Taking  DepoBttion  an  Commi$9ion, 

§  1639.  lunanoe  of  Commisiion  to  Take  Depotition. 

As  stated  above,  a  commission  could  be  obtained  only  when  a  wit- 
ness lived  at  a  greater  distance  than  twenty  miles  from  London  and 
could  not  or  would  not  attend  for  the  purpose  of  examination  in  usual 
course.  Where  the  witness  lived  within  the  limits  of  twenty  miles, 
he  was  examined  by  an  examiner ;  and  if  he  were  disabled  by  sick- 
ness or  infirmity  from  attending  for  the  purpose  of  examination  in 
usual  course,  an  examiner  was  sent  out  to  the  place  of  his  abode  to 
take  his  testimony.  In  rare  instances  a  commission  to  examine  such 
a  witness  might  be  issued  upon  motion  supported  by  affidavit,  but  this 
was  not  customary.*' 

In  early  times  the  court  had  sometimes  sent  a  notary  of  its  own  to 
take  depositions  in  the  country ;  but  this  practice  was  not  maintained, 
and  it  became  customary,  in  all  cases  where  it  was  necessary  to  take 
testimony  in  a  remote  district,  to  issue  a  commission  authorizing  cer- 
tain persons  named  as  commissioners  to  take  the  testimony  in  or 
near  the  place  where  the  witness  lived.  It  was  a  rule  that  a  commis- 
sion to  examine  witnesses  could  not  be  procured  without  an  order  of 
the  court,  but  such  an  order  was  usually  procurable  by  motion  as  of 
course.**  An  order  for  a  commission  to  examine  witnesses  in  England 
could  not  be  obtained  before  the  cause  was  at  issue,  except  in  those 
cases  where  the  court  would  authorize  a  commission  to  take  testimony 
de  bene  esse.*'' 

4«  2  Dan.  Ch.  Pr.  486.  *•  2  Dan.  Ch.  Pr.  490. 

44  2  Dan.  Ch.  Pr.  485.  47  2  Dan.  Ch.  Pr.  490. 

46  2  Dan.  Ch.  Pr.  490. 
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§  1640.  Joint  CommiMioiL 

Where  both  parties  had  to  take  out  a  commission  to  examine  wit- 
nesses, it  was  permissible  and  customary  for  them  to  take  out  a  joint 
commission.  If  a  defendant  obtained  a  commission  to  examine  his 
witnesses,  the  plaintiff  could  join  in  it;  and  in  like  manner^  the 
defendant  could  join  in  a  commission  of  the  plaintiff.^^ 

§  1641.  Appointing  Commissioners. 

The  commissioners  named  for  the  purpose  of  taking  commission 
were  usually  four  in  number,  and  they  were  nominated  from  a  list 
made  up  of  four  names  suggested  by  each  of  the  respective  parties. 
They  were  as  a  rule  chosen  from  members  of  the  legal  profession  and 
were  in  almost  every  case  solicitors  residing  in  the  city  or  community 
where  the  commission  was  to  be  executed.** 

The  commissioners  nominated  by  the  respective  parties  were  sup- 
posed to  have,  under  their  particular  care,  the  interest  of  the  party 
appointing  them.  However,  they  were  required  to  act  impartially 
and  to  be  indifferent  as  between  the  litigants.  A  solicitor  interested 
in  the  cause  could  not  be  appointed  as  a  commissioner ;  and  indeed  all 
partial  persons  were  excluded.'^ 

§  1642.  Formalities  Incident  to  Execution  of  Commission. 

After  a  commission  for  the  examination  of  witnesses  had  been  pre- 
pared, sealed,  and  issued,  it  was  taken  out  and  forwarded  to  the  com- 
missioners and  preserved  by  them  unopened  until  the  day  appointed 
for  its  execution.'* 

The  time  and  place  of  opening  a  commission  having  been  appointed, 
the  next  step  was  to  procure  the  attendance  of  the  witnesses.  If  they 
appeared  voluntarily,  no  legal  process  was  necessary;  but  if  they 
refused  so  to  attend,  a  subpoena  ad  testificandum  had  to  be  resorted 
to  as  in  a  case  where  the  examination  took  place  before  an  examiner. 
If  the  production  of  a  document  was  required,  a  notice  to  produce  il 
was  added  to  the  summons  of  the  commission  or  to  the  subpoena 
diLces  tecum.^^ 

The  commissioners  and  witnesses  having  met  at  the  time  and  placo 
appointed  by  the  notice  for  the  execution  of  the  commission^  the  com- 

4«  2  Dan.  Cb.  Pr.  4M.  "2  Dan.  Ch.  Pr.  602. 

49  1  Smith.  Ch.  Pr.  (2d  ed.)  30^.  »>  9  Dan.  Ch.  fr.  503, 

so  2  Dan.  Ch.  Pr.  497. 
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missioiiers  then  proceeded  to  open  the  conunission  and  execute  it  by 
taking  the  testimony  of  the  witnesses.  In  the  English  practice  it  was 
required  that  at  least  two  of  the  four  or  more  commissioners  named  in 
the  commission  should  be  present.*^^ 

After  a  commission  had  been  once  opened  the  matter  of  the  taking 
of  depositions  was  1  ?gun  and  continued  until  finished.  But  it  was 
proper  to  adjourn  from  time  to  time,  as  might  be  necessary,  until  the 
work  was  completed.  An  adjournment  was  not  considered  proper 
unless  absolutely  necessary.'* 

No  persons  were  allowed  to  be  present  at  the  examination  except  the 
commissioners,  the  witness  to  be  examined,  and  the  clerk,  or  clerks^ 
used  by  tho  commissioners.  One  of  the  commissioners,  having  pro- 
duced the  interrogatories,  read  their  title  to  the  witness  and  admin- 
istered an  oath  to  him.  The  form  of  the  oath  was  the  same  as  that 
used  by  the  examiner.'**  After  an  examination  was  begun  it  was  con- 
sidered improper  for  a  commissioner  to  confer  with  either  of  the  par- 
ties touching  the  examination,  or  to  take  new  instructions  concerning 
the  same.'* 

§  164S.  Examination  on  Interrogatories  and  Cross-Interrogatories. 

The  witness  was  first  examined  on  the  interrogatories  of  the  party 
who  produced  him ;  and  then,  forthwith,  without  leaving  the  place, 
he  was  examined  on  the  cross-interrogatories  filed  by  the  adverse' 
party.  These  cross-interrogatories  ought  in  strictness  to  have  been 
delivered  before  the  commissioner  was  sworn;  but  if  a  party  had 
omitted  to  fil  cross-interrogatories  in  the  required  time,  he  could  pro- 
cure an  order  for  liberty  to  add  interrogatories  to  those  already 
exhibited.'^ 

Commissioners  were  required  to  examine  the  witnesses  themselves 
and  not  to  leave  the  matter  to  others.  Generally  speaking,  the  same 
rules  and  regulations  were  observed  in  the  examination  before  com- 
missioners as  where  the  proceeding  was  conducted  before  an  examiner. 
The  commissioners  examined  the  witnesses  only  on  those  interroga- 
tories that  were  put  before  them ;  and  they  were  required  to  examine 
upon  the  interrogatories  in  the  form  stated  in  the  commission.  They 
had  no  authority  to  judge  what  interrogatories  were  pertinent  and 
what  were  not.  It  is  said  that  they  could  exercise  some  discretion  as 
to  what  was,  or  was  not,  legal  evidence;  but  they  were  required  to 

6S  2  Dan.  Ch.  Pr.  505.  B«2  Dan.  Ch.  Pr.  610. 

64  2  Dan.  Ch.  Pr.  608.  «'  2  Dan.  Ch.  Pr.  611. 
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be  very  cartful  that,  in  rejecting  anything,  they  should  not  incur 
the  danger  of  rejecting  too  muclu  They  were  not  required  to  take 
down  matter  from  a  witness  which  reflected  upon  the  character  of 
any  of  the  parties,  unless  the  interrogatory  led  to  it.^® 

After  the  deposition  of  a  witness  had  been  taken  down  it  was 
read  over  to  him,  or  he  was  permitted  to  read  it ;  and  if  any  errors 
appeared,  or  the  witness  upon  recollection  desired  to  alter  his  language 
or  statements,  he  was  allowed  to  do  so.  A  witness  before  commis- 
sioners  was  permitted  to  correct  his  testimony  in  the  same  manner  as 
a  witness  before  the  examiner.  Finally,  the  deposition  w^  signed  by 
the  witness.**® 

§  1644.  Betnm  of  Deposition  and  Commission. 

After  the  deposition  or  depositions  had  been  completed  and  signed, 
the  commissioners  certified  to  the  execution  of  the  conmiission  and 
returned  the  depositions  to  the  court  The  commission  together  with 
the  oaths  and  interrogatories  were  returned  at  the  same  time  and 
under  the  same  seal  and  certificate.  The  package  was  required  to  be 
returned  into  the  clerk's  office  by  one  of  the  commissioners  personally, 
or  by  a  messenger.®^ 

The  commission  and  depositions  having  been  received,  the  whole 
was  deposited  by  the  clerk  in  his  office  and  was  preserved  unopened 
until  publication  had  been  passed  in  the  cause.®^ 

§  1645.  Commission  to  Examine  Witness  Abroad. 

If  a  witness  whose  testimony  was  important  to  a  party  resided 
abroad  or  in  some  place  out  of  the  jurisdiction  of  the  court,  a  com- 
mission to  examine  witnesses  abroad  had  to  be  obtained.  A  commis- 
sion to  examine  witnesses  abroad  could  be  had  by  either  party,  and 
the  only  material  respect  in  which  such  a  commission  differed  from 
tlfe  ordinary  commission  to  examine  witnesses  is  found  in  the  fact 
that  it  never  issued  except  by  special  order  of  the  court.  Such  an 
order  could  only  be  obtained  on  motion  to  the  court  supported  by  a 
suLicient  affidavit.  It  was  not  procurable  by  motion  of  course,  as  were 
commissions  to  take  depositions  in  the  country.*^ 

An  order  for  a  conmiission  to  examine  witnesses  abroad  was  not 
granted,  if  the  application  was  opposed,  unless  the  court  was  fully 
satisfied  that  the  justice  of  the  case  required  it.    The  court  exercised 

58  2  Dan.  Ch.  Pr.  613.  •!  2  Dan.  Ch.  Pr.  617. 

5»2  Dan.  Ch.  Pr.  613.  •I2  Dan.  Ch,  Pr,  621,  627. 
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a  discretion  upon  the  subject,  and  though  the  order  was  ooldom  denied 
upon  a  sufficient  affidavit,  the  court  was  disposed  to  refuse  it,  unless 
the  interest  of  justice  required  that  it  be  granted.^^ 

The  affidavit  in  support  of  a  motion  for  a  commission  to  examine 
witnesses  abroad  usually  stated  the  name  of  the  witness  and  showed 
that  his  testimony  would  be  material,  but  the  court  had  discretion  to 
allow  the  commission  to  issue  even  though  the  name  of  the  witness  was 
not  given  and  the  substance  of  his  testimony  was  not  stated.*^ 

§  1646.  Mode  of  Examination  upon  Sncli  Commiaiion. 

The  examination  and  cross-examination  of  the  witnesses  under  a 
commission  to  examine  abroad  were  subject  to  the  same  rules  and 
regulations  as  examinations  under  commission  in  England  or  exami- 
nations before  an  examiner.  Where  the  witnesses  to  be  examined 
were  foreigners  and  unacquainted  with  the  English  langiiage,  the 
service  of  a  sworn  interpreter  was  required  at  the  execution  of  the 
commission  and  the  commission  itself  usually  provided  for  this  con- 
tingency. The  usual  and  proper  course  was  to  take  down  the  deposi- 
tion from  the  interpreter  in  English ;  but  this  seems  not  to  have  been 
absolutely  necessary;  and  if  an  examination  was  taken  down  in  a 
foreign  tongue,  the  court  could  provide  for  the  translation  of  its 
language  into  English,  by  a  person  appointed  for  that  purpose.^^ 

Competency  of  Witnesses  in  Federal  Courts. 

§  1647.  Law  Ooyeming  Competenoy  of  Witneiset. 

The  competency  of  witnesses  in  federal  courts  of  equity  was  for- 
merly governed  by  the  law  and  rules  of  procedure  recognized  in  the 
English  chancery.  But  in  1864,  Congress  passed  a  statute  expressly 
determining  two  or  three  points  of  law  in  regard  to  the  competency 
of  witnesses,  and  leaving  the  rest  to  be  governed  by  the  laws  of  the 
state  in  which  the  court  is  held. 

Revised  Statutes,  section  858:  In  the  courts  of  the  United  States  no  witness 
shall  be  excluded  in  any  action  on  account  of  color,  or  in  any  civil  action  because 
he  is  a  party  to  or  interested  in  the  issue  tried:  Provided,  that  in  actions  by  or 
against  executors,  administrators,  or  guardians,  in  which  judgment  may  be  ren* 
dered  for  or  against  them,  neither  party  shall  be  allowed  to  testify  against  the 
other,  as  to  any  transaction  with,  or  statement  by,  the  testator,  intestate,  or  ward, 
unless  called  to  testify  thereto  by  the  oppc«ite  party,  or  required  to  testify  thereto 

<s  2  Dan.  Ch.  Pr.  527.  f  >  2  Dan.  Ch.  Pr.  688, 
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by  the  court.  In  all  other  respects,  the  laws  of  the  state  in  wh*ch  the  court  is 
held  shall  be  the  rules  of  decision  as  to  the  competency  of  witnesses  in  the  courts 
of  the  United  States  in  trials  at  common  law,  and  in  equity  and  admiralty. 

§  1648.  Operation  and  Effect  of  State  Law. 

The  competency  of  a  witness  may  depend  upon  a  state  law  where 
the  particular  point  involved  is  not  covered  by  the  act  of  Congress. 
But  the  state  law  cannot  be  understood  to  extend  to  the  effect  to  be 
given  to  the  evidence  in  a  federal  court  of  equity  after  it  is  admitted 
as  evidence.  The  nature,  effect,  and  weight  of  the  evidence  is  to  be 
determined  under  the  law  and  practice  of  the  federal  courts  of  equity 
themselves.  For  instance,  where  a  state  statute  declares  that  a  party 
to  a  suit  in  equity  may  be  examined  as  a  witness  by  his  adversary^  and 
that  such  examination  shall  be  taken  as  having  been  delivered  upon 
cross-examination,  the  federal  court  will  receive  the  evidence,  not  as 
having  been  delivered  upon  cross-examination,  but  attributing  to  it 
such  weight  as  tmder  all  the  circumstances  it  is  fairly  entitled  to 
receive ;  and  it  will  be  considered  as  evidence  introduced  by  the  party 
who  took  the  examination.  Hence,  a  party  who  examines  his  oppon- 
ent, under  this  state  statute,  cannot  contend  that  the  party  whose  testi- 
mony is  taken  is  unworthy  of  credit.^* 

§  1648.  Professional  Privilege. 

Under  this  statute,  a  state  law  establishing  privilege  as  regards  pro- 
fessional communications  made  to  lawyers,  physicians,  and  priests,  is 
binding  on  the  federal  court  of  equity  sitting  in  the  state.^^ 


§  16S0.  Competency  of  Witness  to  TransactionB  with  Deceased  Person. 

In  order  to  render  a  person  incompetent  to  testify  against  an 
executor  as  to  transactions  with  a  deceased  person,  he  must  be  an 
actual  party  to  the  suit.  The  fact  that  he  is  interested  in  the  contro- 
versy is  not  suificient.^^  Thus,  in  a  suit  against  an  executor  to 
subject  collateral  to  the  payment  of  a  note,  one  of  the  co-makers  of  the 
note  who  is  not  a  party  to  the  suit  may  testify  against  the  executor  as 
to  conversations  with  the  decedent,  though  his  testimony  evidently 

«DraTO  V.  Fabel    (18S9)    132  U.  S.  National  Bank  (1880)  102  U.  S.  163,  26 
487,  33  L.  ed.  421;  Calivada  Coloniza-  L.  ed.  111. 
tion  Co.  V.  Hays   (1902)   119  Fed.  202.       < 8  Potter  r.  Bank   (1880)    102  U.  8. 

< 7 Mutual  Benefit  etc.  Co.  r.  Robison   163,  26  L.  ed.    Ill;    Bank   v.    Jacobus 
(C.  C.  A.;  1893)  22  L.R.A.  325,  7  C.  C.    (1883)    109  U.  8.  275,  27    L.  ed.   985; 
A.   444,  58   Fed.  723.    See    Connecticut  McMullen  «.  Ritchie  (1894)  64  Fed.  253, 
Mut.  etc.  0>.  V.  Union  Trust  Co.  (1884)    267. 
112  U.  S.  250,  28  L.  ed.  708;  Potter  v, 
Eq.  Prac.  Vol  II.- 


1010  FEDERAL  EQUITY  PRACTICE.  [§§  1651-1658 

tende  to  exonerate  himself.  But  an  actual  party  cannot  testify  as 
against  an  executor  as  to  conversations  with  the  decedent  which  would 
have  the  effect  of  charging  the  estate.^* 

§  16S1.  Incapaoitation  of  Witness  after  Deposition  Taken. 

The  competency  of  testimony  depends  on  its  character  at  the  time 
the  testimony  is  given.  The  intermediate  incapacitation  of  a  witness 
between  the  time  of  the  taking  of  his  deposition  and  the  hearing  does 
not  justify  the  exclusion  of  the  testimony.^^ 

MoMuUen  v,  Ritchie  (1894)  64  Fed.  253:  The  deposition  of  a  party  to  a  suit 
in  equity  was  taken,  he  being  then  a  competent  witness.  Presently  his  antagonist 
disd  and  the  suit  was  revived  in  the  name  of  the  ezseutor.  The  latter  then 
objected  to  the  competency  of  the  deposition.  The  objection  was  overruled.  The 
personal  repreventativc  merely  takes  up  the  case  as  it  stood  when  the  party  whom 
he  represents  died. 


§  1662.  Waiver  of  Incompetenoy  of  Witness. 

An  objection  to  the  competency  of  a  witness  oannot  be  made  after 
publication,  if  the  incompetency  was  known  before  the  commission 
issued.  Nor  will  the  court  grant  special  leave  to  take  testimony 
impeaching  the  competency  of  the  witness.''^ 

When  a  witness  has  been  cross-examined  in  an  equity  cause  by  a 
party  with  a  full  knowledge  of  an  objection  to  his  competency,  be  will 
not  be  allowed  to  raise  the  objection  at  the  bearing/^ 

§  1663.  Belease  Incident  to  Examination  of  Defendant 

Prior  to  the  enactment  of  the  statute  making  parties  competent  as 
witnesses,  the  deposition  of  a  party  to  an  equity  suit  could  not  be  taken 
by  his  adversary  without  leave  of  court ;  ^*  or  at  least  it  was  accepted 
that,  by  examining  the  defendant  as  a  witness,  the  plaintiff  thereby 
released  him  from  liability  in  respect  to  the  matters  about  which  he 
was  examined.  This  rule  has  been  abrogated,  so  far  as  the  federal 
courts  are  concerned,  by  the  statute  removing  the  incompetency  of 
parties,  and  making  each  party  liable  to  give  testimony  at  the  instance 
of  his  adversary.    Nor  is  an  examination  of  the  defendant  by  the 

69McMuUen    v.    Ritchie    (1894)    64  7SFlagg  v.  Mann    (1837)    2   Suma. 

Fed.  263.  486,  Fed.  Cas.  No.  4,847, 

70  Sheidley  v.  Aultman  (1883)  18  Fed.  7S  Hoyt  v.  Hammekin  (}862)  14  How. 

666.  346,  14  U  ed.  449. 

TiGass  V.  Stinson    (1837)    2   Sumn. 
605,  Fed.  Cas.  No.  5,261. 
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plaintiff  given  the  effect  of  releasing  him,  even  though  the  examina- 
tion is  not  taken  according  to  the  rsual  practice  of  the  court,  but  is 
taken  by  consent.''* 

§  1664.  Leave  to  Examine  Impeaohing  Witnesses. 

It  wa-  formerly  the  rule  in  the  English  chancery  that  witnesses 
could  not  be  examined  to  impeach  the  credit  of  another  witness,  unless 
a  special  order  of  court  was  obtained  allowing  such  an  examination ; 
and  such  orders  were  sparingly  granted.^'  This  rule  must  have  arisen 
from  the  circumstance  that  such  applications  were  usually  made  after 
the  publication  of  the  testimony,  that  being  the  first  juncture  at  which 
a  party  could  learn  the  nature  of  the  testimony  given  by  the  hostile 
witness.  The  rule  cannot  be  considered  applicable  under  the  present 
practice  of  our  courts ;  though  undoubtedly  it  may  still  be  laid  down 
that  testimony  cannot  be  taken  to  impeach  the  credibility  of  a  witness 
when  the  time  for  the  taking  of  testimony  has  expired,  and  publica- 
tion passed,  unless  upon  express  leave  of  the  court.''* 

§  1655.  Mode  of  Examination  for  Purposes  of  Impeachment. 

It  used  to  be  the  rule  in  equity  that  witnesses  could,  at  least  by 
leave  of  court,  be  examined  as  to  specific  acts  of  turpitude,  or  other 
acts  tending  to  discredit  the  credibility  of  a  party,  though  such  acts 
were  relevant  only  to  impeach  that  party.  This  was  different  from 
the  rule  at  law,  which  prohibited  the  introduction  of  evidence  of  par- 
ticular acts  irrelevant  to  the  issue  but  tending  to  discredit  the  party 
to  whom  those  acts  were  attributed.  This  old  rule  of  equity  practice 
appears  to  be  now  obsolete,  and  at  present  the  law  is  the  same  in  equity 
as  at  law.  The  more  usual  course  is  to  discredit  the  party  by  an 
inquiry  as  to  his  general  reputation  for  truth  and  veracity,  whether 
good  or  bad.^'' 

Time  for  Taking  Proof  in  Equity  Causes. 

§  1656.  Proof  in  Chief  and  in  Bebnttal. 

The  time  within  which  ordinary  miconditional  proof,  whether  in 
chief  or  rebuttal,  and  whether  adduced  by  the  plaintiff  or  defendant, 

74  Scammon  f?.  Hobson  (1872)  1  Has*  77  Oaaa  v,  Stinson    (1837)   2  Sumn. 

kell  400,  Fed.  Cas.  No.  12,434;  Rison  v.  605,  Fed.  Cas.  No.  5,261.    Gill  i;.  Watson 

Cribbs    (1870)    1   Dill.   181,  Fed.   Cas.  (1747)  3  Atk.  522;  Anonymous  (1814)  3 

No.  11,860.  Ves.  &  B.  03;  Troup  v.  Sherwood  (1818) 

76  Lord  Bacon's  Ordinances,  No.  72.  3  Johns.  Ch.  662. 

7CGa8S  V.  Stinson   (1837)   Fed.  Cas. 
No  5,201,  3  Sumn.  605. 
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must  be  taken  in  equity  causes  after  the  replication  is  filed,  is  pre- 
scribed in  the  following  rule.  But  the  limit  fixed  by  this  rule  applies 
only  to  proof  to  be  used  at  the  final  hearing,  not  to  proof  taken  at  a 
hearing  before  a  master  on  a  referenced® 

Equity  Rule  69:  Three  months,  and  no  more,  shall  be  allowed  for  the  taking 
of  testimony  after  the  cause  is  at  issue,  unless  the  court,  or  a  judge  thereof,  shall, 
upon  special  cause  shown  by  either  party,  enlarge  the  time;  and  no  testimony 
taken  after  such'  period  shall  be  allowed  to  be  read  in  evidence  at  the  hearing. 

The  failure  of  the  plaintiff  to  take  testimony  within  the  time 
limited  by  the  rule  does  not  supply  any  ground  for  a  motion  to  dis- 
miss the  suit  for  want  of  prosecution.  The  suit  takes  its  place  on  the 
calendar  and  will  be  heard  and  determined  only  at  the  regular  hear- 
ing.'^» 

Proof  taken  within  the  limited  time  after  the  filing  of  a  dilatory 
replication  is  admissible  at  the  hearing,  though  the  replication  in  ques- 
tion has  been  filed  without  leave  of  the  court.  The  court  in  this  case 
has  a  discretion  to  order  the  replication  to  stand  nunc  pro  tunc;  and 
when  this  is  done,  the  defect  is  entirely  cured.®^ 

§  16S7.  Extension  of  Time  to  Take  Proof. 

The  granting  or  refusal  of  an  extension  of  time  for  the  taking  of 
testimony  is  a  matter  almost  wholly  in  the  discretion  of  the  court.®* 

Ingle  v,  Jones  (1869)  9  Wall.  486,  19  L.  ed.  621:  The  supreme  court  refused 
to  reverse  where  the  trial  court  in.  its  discretion  had  denied  an  extension  of  time 
for  the  taking  of  testimony.  The  case  was  one  where  the  applicant  was  fighting 
for  delay,  and  the  equity  of  the  case  was  with  the  plaintiff.  It  was  said:  ''  It  is 
for  the  court  or  judge  to  decide  whether  further  time  shall  be  given  or  refused, 
and  ordinarily  the  determination  of  the  question  would  not  be  deemed  a  fit  .sub- 
ject for  review  by  this  tribunal.  Cases  may,  however,  occur  of  so  flagrant  a  char- 
acter that  it  would  be  our  duty  to  correct  the  error." 

78  Coosaw  Min.  Co.  v.  Farmers*  Min.  the  depositions  each  contained  some  mat- 
Co.  (1895)  67  Fed.  31.  ter  in  rebuttal  and  some  matter  in  chief. 
^  7S  Rargeant  r.  First  Nat.  Bank  (1848)  but  it  was  impracticable  to  specify  the 
Fod.  Cas.  No.  12,360.  particular    portions    that   were   respec- 
«o  Fischer  r.  Hayes  (1881)  6  Fed.  76.  tively  admissible  and  inadmissible.    Ac- 
si  After  the  time  for  taking  proof  on  cordmgly,  as  an  alternative,  it  crranted 
both  sides  had  expired,  the  cause  was  the  defendant  leave  to  take  additional 
called  up  on  a  motion   to  strike  from  testimony  in  surrebuttal,  upon  affidavit 
the  file  certain  depositions  in  rebuttal  or  showing  as  to  the  names  of  the  wit- 
taken  by  the  plaintiff,  on  the  ground  nesses  to  be  called  by  it  and  the  nature 
that  the  matter  of  the  depositions  was  of  the  testimony  to'  be  given  by  them, 
not  properly  in  rebuttal  but  was  evi-  West  Pub.  Co.  r.  Edward  Thompson  Co. 
dence  in  chief.     The  court  found  that  (1907)  152  Fed.  1019. 
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§  16S8.  Confliderations  Affecting  Propriety  of  Extending  Time. 

The  circumstance  that  an  extension  of  time  for  the  taking  of  testi- 
mony will  in  no  wise  delay  the  final  hearing,  owing  to  the  fact  that 
the  court  at  which  the  cause  could  in  any  event  be  heard  does  not 
soon  convene,  is  an  argument  in  favor  of  the  extension.®*  So,  the 
circumstance  that  a  cause  in  which  the  time  for  taking  testimony  has 
expired  is  connected  or  consolidated  with  other  suits  in  which  the 
time  has  not  expired  also  supplies  a  reason  that  may  justify  an  exten- 
sion of  time  in  the  first  suit.  This  is  particularly  applicable  where 
the  testimony  to  be  taken  will  apply  equally  to  all  the  suits.®^ 

If  there  are  several  defendants  and  the  cause  is  at  issue  as  to  some, 
the  plaintiff's  time  will  be  enlarged  for  taking  proof,  where  it  would 
impose  a  hardship  on  him  to  force  him  to  proceed.  In  such  case  the 
taking  of  proof  may  properly  abide  the  time  when  the  cause  is  at 
issue  as  to  all  the  defendants.** 

When  the  time  for  taking  testimony  has  once  been  enlarged  and 
apportioned,  further  time  is  not  usually  granted  unless  the  party  shows 
that  he  was  diligent®' 

§  1659.  Same— Expert  Testimony. 

Expert  testimony  is  largely  argumentative.  It  is  forcible  in  pro- 
portion as  it  appeals  to  the  judgment  and  conviction  of  the  court, 
rather  than  on  account  of  its  being  under  oath.  Consequently  such 
testimony  may  sometimes  be  incorporated  to  advantage  in  the  brief 
or  oral  argument  of  counsel,  though  it  has  not  been  adduced  in  the 
form  of  testimony.  This  circumstance  has  been  assigned  as  a  good 
reason  for  refusing  an  extension  of  time  to  allow  the  taking  of  such 
testimony.  In  the  case  noted  below  an  extension  of  time  for  taking 
expert  testimony  was  denied  partly  on  the  consideration  just  men- 
tioned and  partly  because  the  applicant  had  already  consumed  much 
time  and  one  of  his  experts  had  occupied  four  days  in  answering  one 
question.®^ 

§  1660.  leave  to  Put  In  Proof  in  Snrrebnttal. 

In  taking  proof  in  an  equity  cause,  either  party  is  entitled  to  put 
in  his  own  proof  in  chief  sustaining  the  affirmative  part  of  his  own 

««C<xm  V,  Abbott  (1888)  37  Fed.  98.  8B  Brown  r.  Worster  (1902)  113  Fed. 

»«  Wooster  r.  Howe  Sewing  Macb.  Co.  20. 

(1882)  10  Fed.  666.  M  Allington    etc.    Co.    f?.    Globe    Co. 

M  Coleman  v.  Martin  (1868)  6  Blatcbf.  (1896)  73  Fed.  394. 
291,  Fed.  Ca8.  No.  2,986. 
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case  or  tending  to  defeat  the  cause  of  his  antagonist.  Proof  that  meets 
the  case  made  by  the  other  party  and  tends  to  subvert  it  may  be  called 
proof  in  rebuttal.  Rebuttal  testimony  is  supposed  to  close  the  proof; 
but  the  sequence  of  proof  can  run  on  to  proof  in  surrebuttaL  The 
purpose  of  such  proof  is  to  meet  affirmative  matters  introduced  in 
rebuttal.  Proof  in  surrebuttal  can  be  introduced  (at  least  after  the 
time  for  the  taking  of  proof  in  ordinary  course  has  passed)  only  upon 
leave  of  the  court.  The  application  for  leave  to  take  testimony  for 
purposes  of  surrebuttal  ought  to  set  forth  the  names  of  the  Tvitnesses 
and  the  facta  the  applicant  wishes  to  prove  by  them.  Mere  notice  of 
a  motion  for  leave  to  *^  take  proofs  in  surrebuttal ".  is  vugue  and 
informal.  Upon  granting  the  leave  the  court  makes  such  terms  as  to 
the  time  within  whida  such  proof  shall  be  taken  as  seem  impropri- 
ate.*^ 

§  1661.  Contents  of  Application  for  Extension. 

If  the  request  for  the  extension  of  time  is  made  befoVe  the  period 
fixed  by  the  rule  has  expired,  the  application  should  show  that  it  ifl 
not  possible  or  practicable  to  take  the  proof  within  the  limited  time 
allowed  for  that  purpose;  and  if  the  application  is  made  after  the 
time  allowed  by  the  rule  has  already  passed,  it  should  be  made  to 
aj)pear  that  the  applicant  was  diligent  and  that  it  was  not  practicable 
for  him  to  take  proof  within  that  time. 

An  extension  of  time  for  the  taking  of  newly  discovered  proof  will 
not  be  granted  unless  tte  application  shows  the  character  of  the  newly 
discovered  proof.  General  statements  in  the  application  are  not  suf- 
ficient*® 

§  1661^.  Kefntal  of  Court  te  Extend  tittie. 

Testimony  taken  on  notice  after  the  court  has  expressly  refused  to 
grant  an  extension  oi  time  for  that  purpose  will  be  disregarded  if 
objection  is  made  to  its  use.  The  opposite  party  may  safely  ignore  a 
notice  to  take  a  deposition  after  the  court  has  refused  an  extension. 
Such  testimony  does  not  stand  on  the  same  footing  as  testimony  taken 
without  previous  leave.®® 

<7  Rubber  Tire  etc.  Co.  v.  Columbia  ited  to  one  half  hour.  The  order  of  the 
etc.  Co.  (1808)  89  Fed.  503.  court  also  indicated  the  particular  points 

In  Leonard  v,  Cutler-Hammer  Co.  on  which  the  several  witnesses  were  to 
(1007)  154  Fed.  920,  the  time  for  taking  be  examined. 

proof  in  surrebuttal  was  limited  to  ten  88  Streat  v.  Steinam  (1880)  38  Fed. 
days,  itnd  the  amount  of  time  which  548. 

the  defendant  was  to  be  allowed  for  the  >»  Emerson  Co.  of  West  Viiginia  f. 
examination  of  his  witnesses  was  lim-  Kimocks  (1898)  88  Fed.  S80t 
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§  1663.  Waiver  of  Objection  as  to  Time  of  Taking  Proof. 

If  the  parties  by  mutual  consent  proceed  to  take  depositions  after 
the  time  fixed  for  the  taking  proof  has  passed,  they  thereby  waive  the 
benefit  of  the  rule,  and  neither  can  thereafter  take  advantage  of  the 
failure  of  the  other  to  take  proof  within  a  reasonable  time.  A  new 
limit  must  be  fixed  by  the  court  on  motion.  The  fact  that  one  party 
thinks  the  other  has  had  enough  time  does  not  justify  the  court  in 
ordering  publication  and  thereby  shutting  the  delinquent  oflf  from  the 
taking  of  further  testimony.*® 


§  1664.  Objection  Hiut  Be  Baised  by  Motion  to  Suppress. 

Testimony  taken  and  filed  after  the  expiration  of  the  period  fixed 
by  law  will  be  received  in  evidence,  if  no  motion  to  suppress  has  been 
made.  A  mere  objection  to  the  consideration  of  it  at  the  hearing  is 
ineffectual.*^ 

It  has  been  frequently  said  in  the  circuit  courts  that  the  rule  is 
imperative  that  no  testimony  taken  :fter  the  expiration  of  the  pre- 
scribed time  shall  be  allowed  to  be  read  at  the  hearing  and  that  the 
court  has  no  discretion  but  to  enforce  the  rule.'*  However,  the 
supreme  court  has  held  that  it  is  within  the  discretion  of  the  court 
below  to  refuse  to  suppress  a  deposition  on  the  ground  that  it  was 
taken  after  the  expiration  of  the  three  months.**  Testimony  taken 
after  the  three  months  allowed  for  this  purpose  have  expired  may  be 
filed  nunc  pro  tunc,  by  leave  of  the  court.** 

9  0  Melius  r.  Howard   (1856)   2  Curt.  Wenham  t?.  Switzer  (1891)  48  Fed.  612; 

C.  C.  264,  Fed.  Cas.  No.  0,403.  Western  Electric  Co.  v.  Capital  etc.  Co. 

91  Matthews  r.  Spanjjenberg  (1882)  19  (1898)  86  Fed.  770.  Compare  Wiggins 
Fed.  823.  But  in  Western  Electric  Co.  v.  Wiggins  (1806)  1  Cranch,  C.  C.  299, 
t?.  Capital  Tel:  etc.  Co.    (1898)   86  Fed.  Fed.  Cas.  No.  17,627. 

769,  a  deposition  so  filed  was  excluded  9  8  Grant  v.  Phoenix  Ins.  Co.    (1887) 

at  the  hearing  on  a  motion  then  made  121  U.  S.  115,  30  L.  ed.  006. 

to  that  effect.     But  the  objection  had  94  Fischer  t?.  Hayes  (1881)  19  Blatchf. 

also  been  made  at  the  time  the  deposi-  25,  6  Fed.  76;  Coon  V.  Abbott  (1888)  37 

tion  was  taken.  Fed.  98. 

92  Wooster  v.  Clark  (1881)  9  Fed.  854; 
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Examination  before  Examiner  in  Federal  Courts. 

a.  Equity  Rule  67. 

§  166S.  Xethodi  of  Taking  Depositionfl  in  Federal  Courts. 

The  law  oonoeming  the  modes  of  taking  written  testimony  in  equity 
causes  in  the  federal  courts  is  very  confusing.  This  is  due  partly  to  a 
lack  of  precision  in  the  language  of  the  statutory  provisions  bearing 
on  the  subject  and  partly  to  the  undigested  condition  of  the  statutes 
and  equity  rules.  A  superficial  examination  of  these  rules  and 
statutes  would  lead  one  to  think  that  there  must  be  a  great  number  of 
ways  of  taking  ordinary  proof.  But  when  the  matter  is  carefully 
examined,  it  will  be  found  that  there  are  three  principal  ways  pro- 
vided in  the  rules  and  statutes,  and  no  more,  in  which  the  party  can 
go  about  getting  the  testimony  of  his  witnesses  before  the  court  in  an 
equity  suit.  These  are  as  follows:  (1)  by  oral  examination  before 
an  examiner  under  equity  rule  67;  (2)  by  deposition  taken  on  writ- 
ten interrogatories  and  commission  issued  in  accordance  with  the 
ancient  practice  of  the  court ;  (3)  by  deposition  taken  on  notice  under 
section  863  of  the  Revised  Statutes.  Depositions  or  testimony  can 
also  be  taken  to  be  used  in  the  federal  courts  in  conformity  with  the 
law  and  practice  of  the  state  where  the  court  is  held.  Furthermore 
depositions  can  be  taken  in  foreign  countries  on  letters  rogatory.  The 
last  method  of  taking  testimony  is  based  on  the  international  comity 
of  courts  and  not  on  the  federal  rules  or  statutes.  The  taking  of  testi- 
mony in  conformity  with  the  state  law  and  practice  is  authorized 
under  a  late  statute  passed  by  Congress ;  *  but  this  is  not  a  method 
whose  details  rest  primarily  on  the  statutes  and  provisions  applicable 
to  the  taking  of  evidence  in  equity  causes  in  the  federal  courts.  It 
therefore  remains  that  the  modes  of  taking  proof  provided  by  the 
equity  rules  and  by  federal  statutes  are  three  in  number,  as  stated 
above. 

g  1866.  Oral  Examination  under  Equity  Bnle  67. 

The  practice  of  examining  witnesses  orally  before  an  examiner 
originated  with  the  amendment  of  1861  to  equity  rule  67.^  At  the 
October  term,  1891,  the  supreme  court  revised  the  entire  rule  (includ- 

1  Act  of  March  9, 1892,  cb.  14,  27  Stat,  equity  rule  S7  is  quite  similar  to  the 

L.  7.  course  of  proceeding  in  the  English  chan- 

>  1  Black  (U.  S.)  7.  eery  directed  by  statute  of  15  &  16  Vic. 

The  method  of  taking  testimony  pre-  ch.  86,  §§  31,  32.     See  1  Dan.  Cb.  Pr. 

scribed  by  the  amendment  of  1861   to  (6th  ed.)  905,  note. 
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ing  the  amendment)  and  promulgated  a  new  rule  67^  instead  of  the 
old  one.  This  revision  contains  some  changes  and  some  additions  to 
the  old  rule,  but  in  substance  it  is  about  the  same.  The  reader  will 
note  that  the  method  of  the  examination  here  provided  for  is  directly 
based  on  the  ancient  method  of  examination  before  the  examiner  in 
the  English  couft  of  (;hancet7,  ^e^hich  ^XAmitiation  was  always  con- 
sidered to  be,  atid  Was  called,  an  examlttdtiofi  in  court'  The  fiiofit 
hotabte  innovation  introduced  bj  the  rule  is  foimd  in  the  citx;um<- 
stance  that,  undei"  the  rule,  the  examination  id  oonductdd  orally  and 
that  the  examination  is  no  longer  seci^t,  but  the  parties  aud  their 
solicitorsi  are  allowed  to  be  pre&diit  and  eondudt  th^  ejcamination  in 
person.  The  portioflB  of  the  fule  that  are  dire<5tly  eoheerned  mth 
the  subjeet  of  oral  examiiiiitioii  before  the  examiner  are  as  follows :  ^ 

Eqaitj  Rule  47  (Revision  of  1601,  in  part)  e.   Either  party  may  give  Dotiee  to 

the  other  that  he  desires  the  evidence  to  be  adduced  in  the  cause  to  be  taken 
oraHy,  and  thereupcm  all  the  witnesses  to  be  examined  shaU  be  examined  befbre 
one  of  the  examiners  of  the  court,  or  befbre  an  examinei'  to  be  specially  appointed 
by  the  cdurt.6  Th6  examiner,  if  he  bo  request,  shaU  be  turhifthed  with  a  copy  of 
the  p!eaditig8«. 

Such  examination  shall  take  place  in  the  presence  of  the  parties  or  their  agents, 
by  their  counsel  or  solicitors,  and  the  witnesses  shaU  be  subject  to  cross-examina- 
tion and  re-examination,  all  of  which  shall  be  conducted  as  near  as  may  be  in  the 
mode  now  used  in  common- law  courts.  < 

The  depoditions  taken  upon  such  oral  examination  shall  be  reduced  to  writing 
by  the  examiner,  in  the  forta  of  question  put  and  answer  given ;  provided  that,  by 
cottstint  of  parties,  the  examiner  may  take  down  the  testimony  of  any  witness  in 
the  form  of  narrative.? 

At  the  request  of  either  party,  with  reasonable  notice,  the  deposition  of  any 
witness  shall,  under  the  direction  of  the  examiner,  be  taken  down  either  by  a  skil- 
ful stenographer  or  by  a  skilful  typewriter,  as  the  examiner  may  elect,  and  when 
taken  stenographkalfy  ishall  be  pat  Into  typewriting  or  other  writing;  provided, 
that  sad  stenographer  or  ty^writftr  has  been  appointed  by  the  court,  or  is 
approved  by  both  parties.' 

3  2  Dan.  Ch.  Pr.  489.  oral  examination  should  be  in  the  form 

4  149  U.  S.  689-691,  793,  Appx.  37  L.  of  narrative  unless  the  examiner  him- 
ed.  1235.  This  revised  raie  was  proraul-  self  should  determine  that  the  deposi- 
gated  May  2,  1892.  tion  should  be  taken  down  in  the  f6rm 

6  The  parties  by  consent  may  select  of  question  and  answer.  See  1  Black 
any  person  to  act  as  examiner,  add  the  6,  aM  26  L.  ed.  916. 

ttVideMce  returned  by  him  shall  h%  tUd  «  No.  S  of  Rules  in  Eaaity  of  Circuit 
as  if  taken  before  a  standing  examiner.  Court  for  E.  D.  Pennsylvania  provides 
No.  14  of  Rules  in  Equity  for  Circuit  as  fdfloWs:  fetther  party  may  require 
Court  E.  D.  Pennsylvania.  that  testimony  be  taken  stenographic- 

<  Bisohoffscheim  v.  Baltser  (1882)  10  ally,  unless  for  sufficient  cause  the 
Fed.  1,  3«  court  shall  otherwise  direct.     And  the 

7  Under  the  original  amendment  of  court  shall,  upon  request  of  either  party, 
1861  it  had  been  provided  that  the  dep-  direct  the  examiner  to  sit  de  ^  in  diem, 
ositions  taken  before  the  examiner  on  and   during   certain   hours,   to    insure 
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The  testimony  of  each  witness,  after  such  reduction  to  writing,  shall  be  read 
over  to  him  and  signed  by  him  in  the  presence  of  the  examiner  and  of  such  of  the 
parties  or  counsel  as  may  attend;  provided,  that  if  the  witness  shall  refuse  to 
sign  his  deposition  so  taken,  then  the  examiner  shall  sign  the  same,  stating  upon 
the  record  the  treasons,  if  any,  assigned  by  the  witness  for  such  refusaL 

The  examiner  may,  upon  all  examinations,  state  any  special  matters  to  the 
court  as  he  shall  think  fit;  and  any  question  or  questions  which  may  be  objected 
to  shall  be  noted  by  the  examiner  upon  the  deposition,  but  he  shall  not  have 
power  to  decide  on  the  competency,  materiality,  or  relevancy  of  the  questions; 
and  the  court  shall  have  power  to  deal  with  the  costs  of  incompetent,  immaterial, 
or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn  ol*  to  answer  any  question 
put  by  the  Examiner,  or  by  eduiisel  or  MMtdf,  the  saihe  phictice  shall  b^  adopted 
as  is  now  phicti<M  ^tli  fttpOot  4tt  wan«^  to  te  ptoduced  on  examinatioii 
before  an  examraer  ol  said.eotiH  qii  written. interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors  to  the  opposite 
counsel  or  solicitors,  or  parties,  of  the  time  and  place  of  the  examination,  for 
such  reasonable  time  as  the  examiner  may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded,  the  origi- 
nal depositions,  authenticated  by  th6  sigftature  of  the  examiner,  shall  be  trans- 
mitted by  him  to  the  clerk  of  Uie  court,  to  be  there  filed  of  record,  in  the  saiki6* 
mode  as  prescribed  in  section  865  of  the  Revised  Statutes. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken  orally,  as  before 
provided,  the  court  may,  on  motion  of  either  party,  assign  a  time  within  which 
the  complainant  shall  take  his  evidence  ih  support  of  the  bill,  and  a  time  there- 
after within  which  the  defendant  shall  take  his  evidetace  in  defense,  And  a  time 
thereafter  within  which  the  complainant  shall  take  his  evidence  in  fepXji  and  no 
further  evidence  shall  be  taken  in  the  cause,  unless  by  agreement  of  the  parties, 
or  by  leave  of  court  first  obtained,  on  motion  for  cause  shown.  9 

The  expense  of  the  taking  down  of  depositions  by  a  stenographer  and  of  putting 
them  into  typewriting  or  other  writing  shall  be  paid  in  the  first  instance  by  the 
party  calling  the  witness,  and  shall  be  imposed  by  the  court,  as  part  of  the  costs, 
upon  such  party  as  the  court  shall  adjudge  should  ultimately  bear  them. 

In  providing  tot  the  taking  of  testimony  oh  oral  examination  before 
the  examiner,  the  supreme  court  apparently  intended  to  make  this  the 
normal  and  usual  way  for  the  taking  of  proof  in  equity  causes  in  the 
federal  courts,  and  such  it  has  in  fact  become. 

the  speedy  conclusion  of  the  testimony,  whenever  requested,  between  the  hours 
Where  testimony  is  taken  stenographic-  of  10  a.  m.  and  5  p.  m.  upon  reasonable 
ally,  a  longhand  copy  shall  be  read  to  notice.  Stenographers,  where  appoint- 
the  witness  as  soon  as  it  can  be  made  ed,  may  furnish  substitutes,  known  to 
and  shall  be  signed  as  directed  in  Rule  be  competent,  if  the  parties  consult,  in 
67,  as  amended.  case  of  inability  to  attend  when  re- 
No.  13  of  Rules  in  Equity  of  Circuit  quired. 
Court  for  £.  D.  Pennsylvania  is  to  tlie  ^  Rule  No.  108  of  Southern  Dis- 
foUowing  effect:  On  motion  of  the  so'  trict  of  New  York  provides  that  if 
licitor  of  either  pari^,  a  skilful  sten-  a  general  commission  is  not  issued, 
ographer  may  be  appointed  an  examiner,  pursuant  to  the  25th  rule  of  the  su- 
and  all  examiners  are  required  to  sit,  preme  court  of  that  state,  within  ten 
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According  to  the  former  English  practice  testimony  given  before  an 
examiner  was  always  taken  on  written  interrogatories.  Under  equity 
rule  67  of  the  series  of  1842,  as  it  stood  prior  to  the  amendment  of 
1801,  the  testimony  could  be  taken  on  oral  interrogatories  if  both  the 
imi-ties  so  agreed.^^  As  the  rule  now  stands,  examinations  are  taken 
orally  if  either  party  so  demands. 

§  1667.  Special  and  Standing  Examiners  in  Federal  Conrti. 

The  circuit  courts  of  the  United  States  have  the  power  to  appoint 
examiners  before  whom  testimony  may  be  taken.  These  examiners 
may  be  general  or  special.  The  general  examiner,  or  as  he  is  other- 
wise called,  the  standing  examiner,  is  an  official  attached  to  the  court; 
and  he  executes  the  functions  of  his  office  without  special  delegation. 
He  was  orginally  in  England  a  clerk  of  the  master  of  the  rolls  and  was 
delegated  by  the  master  to  take  such  examinations  as  were  formerly 
taken  before  the  master  personally.  In  this  country  the  court  appoints 
him.  The  special  examiner  is  a  person  appointed  to  take  testimony 
in  the  particular  case.  Some  of  the  circuit  courts  have,  in  the  past, 
had  standing  examiners.^*  But  the  general  practice  now  seems  to 
favor  the  appointment  of  special  examiners  in  each  case.  Certainly, 
if  it  should  appear  that  the  general  examiner  is  unacceptable  to  either 
of  the  parties,  the  court  will  appoint  a  special  examiner.  It  is  wholly 
discretionary  with  the  court  whether  it  shall  appoint  a  standing  exam- 
iner or  a  special  examiner  as  the  occasion  is  presented  in  each  case. 
The  designation  by  the  court  of  its  standing  examiner  as  the  person 
before  whom  testimony  is  to  be  taken  confers  on  him  ample  authority 
to  take  proof  without  a  new  commission.^* 

An  examiner  may  be  appointed  to  take  the  testimony  of  an  un- 
willing witness  to  be  used  on  an  application  for  a  preliminary  injunc- 
tion." 

days  after  replication  filed,  either  party  before  entering  upon  their  official  duties, 

may  give  notice  of  the  examination  of  take  an  oath  to  support  the  constitu- 

witnesses  before  the  standing  examiner  tion  of  the  United  States,  and  to  faith- 

of  the  court;   and  three  months  from  fully    and    impartially    discharge    the 

the    time   of    the    replication   shall   be  duties  pertaining  to  their  offices,  which 

allowed  the  parties  for  taking  their  dep-  may  be  administered   and  certified  by 

ositions  before  the  examiner.  any  person  who  is  authorized  by  the 

10  Van  Hook  v.  Pendleton  (1848)  2  laws  of  the  United  States  to  administer 
Blatchf.  85,  Fed.  Cas.  No.  16,852.  oaths. 

11  Van  Hook  v.  Pendleton  (1848)  2  12  Van  Hook  v,  Pendleton  (1848)  2 
Blatchf.  86,  Fed.  Cas.  No.  16,852.  Blatchf.  86,  Fed.  Cas.  No.  16,852. 

No.  32  of  Rules  of  Circuit  Court  for       is  Hammerschlag   Mfg.    Co.    r.   Judd 
S.  D.  Ohio  provides  that  examiners  and    (1886)  26  Fed.  292. 
masters  in  chancery  shall  respectively, 
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Upon  entering  an  order  appointing  a  special  examiner,  the  court 
will  not  Tindertake  to  define  the  limits  of  the  testimony  to  be  adduced 
before  him  or  to  restrict  it  to  a  particular  issue.  Thus,  where  a  cause 
was  at  issue  as  to  one  defendant  on  bill,  answer,  and  replication,  and 
as  to  another  defendant  on  bill,  plea,  and  replication,  the  court  on 
appointing  an  examiner  refused  to  limit  the  scope  of  the  testimony  to 
be  taken  before  him  to  the  issue  raised  by  the  plea.^* 

§  1668.  Examiner  to  Take  Proof  Beyond  IKstrict. 

An  examiner  appointed  by  a  particular  court  cannot  take  testimony 
outside  of  his  district,**^  unless  he  is  expressly  appointed  to  take  tes- 
timony in  such  other  district.  The  circuit  court  of  one  district  has 
power  to  appoint  an  examiner  to  take  testimony  in  that  district  and  in 
other  districts,  or  it  may  appoint  special  examiners  in  the  remote 
district  to  take  testimony  there.^®  Eule  67,  it  has  been  said,  should  be 
liberally  construed  on  this  point,  as  the  taking  of  testimony  orally 
before  an  examiner  is  supposed  to  be  more  satisfactory  than  taking  it 
by  commission.^^ 

White  tj.  Toledo  etc.  R.  Co.  (C.  C.  A.;  1897)  24  C.  C.  A.  467,  79  Fed.  133:  Tb 
this  case  it  was  shown,  upon  an  historical  examination  of  the  statutes  and  rules, 
that  before  the  promulgation  of  the  amendment  to  equity  rule  67  in  1861,  whereby 
the  appointment  of  examiners  to  take  oral  testimony  was  authorized,  the  federal 
courts  had  long  been  empowered  and  had  long  been  accustomed  to  send  a  com^ 
missioner  into  another  district  to  take  the  testimony  of  persons  residing  in  such 
district  to  be  used  in  the  court  appointing  the  commissioner.  Furthermore,  the 
courts  of  the  district  into  which  the  commissioner  was  sent  were  authorized  to 
issue  process  to  enforce  the  attendance  of  the  witness  and  to  compel  him  to  give 
the  desired  testimony.  On  this  it  was  held  that  equity  rule  67  authorizing  the 
appointment  of  examiners  or  masters  to  take  oral  testimony  was  merely  an  exten- 
sion and  enlargement  of  the  former  practice  as  regards  the  mode  of  taking  tlie 
testimony,  and  consequently  the  power  to  appoint  an  examiner  under  this  rule 
includes  the  appointment  of  examiners  to  take  testimony  in  another  district. 
The  same  method  is  to  be  used  for  enforcing  attendance  and  the  giving  of  testi- 
mony as  is  available  in  case  a  commissioner  is  appointed  to  take  such  testimony 
on  written  interrogatories. 

14  United  States  v.  American  Bell  Tel.  the  circuits,  that  a  federal  court  of 
Co.  (1889)  39  Fed.  230.  equity  has  not  the  power  to  appoint  a 

15  Celluloid  Mfg.  Co.  t7.  Russell  (1888)  special  examiner  to  take  testimony  be- 
36  Fed.  17.  yond  the  jurisdiction  of  the  court.    Ar- 

K/n  re  Steward  (1887)  29  Fed.  813;  nold  r.  Chesebrough   (1888)  35  Fed.  16. 

Railroad  Co.  v.  Drew   (1879)   3  Woods  But    this   idea    is   exploded.     Railroad 

691;   In  re  Allis    (1890)    44  Fed.  217.  Co.  r.  Drew  (1879)  3  Woods  697. 
Contra^  Arnold  v.  Chesebrough    (1888)        i?  North    Carolina    R.    Co.    v.    Drew 

35  Fed.  16.  (1879)    3  Woods  697;  Bate  Refrigerat- 

It  was  formerly  supposed,  in  some  of  ing  Co.  r.  Gillette  (1886)  28  Fed.  676. 
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It  was  vig^orously  insisted  in  this  case  that  the  supreme  court  rule  in  question 
operated  to  extend  the  jurisdiction  of  the  court  and  was  unconstitutional.  But 
this  contention  was  overruled  and  the  rule  was  sustained  as  a  valid  exercise  of 
tlie  power,  conferred  on  the  supreme  court,  of  prescribing  rules  for  the  taking  of 
evidence  in  equity  causes   (section  862  R.  S.)* 

§  1669.  Discretion  as  to  Appointment  of  Sncli  Examiner. 

In  determining  whether  the  examiner  should  be  given  authority  to 
take  testimony  beyond  the  limits  of  his  own  district  or  whether  an 
examiner  should  be  specially  appointed  to  take  testimony  in  a  remote 
district,  the  court  exercises  its  judicial  discretion;  and  if  it  appears 
that  the  appointment  of  an  examiner  to  take  testimony  in  a  remote 
district  would  entail  expense  greatly  disproportionate  to  the  interests 
involved,  the  examiner  will  not  be  appointed  unless  the  parties  agree.^® 

§  1670.  When  All  Testimony  Taken  before  Examiner. 

If  one  party  gives  notice  that  he  desires  the  testimony  to  be  given 
orally,  all  the  evidence  should  be  so  taken,  unless  the  court  in  its 
discretion  orders  otherwise.  That  some  of  the  witnesses  live  beyond 
the  jurisdiction  and  the  appointment  of  an  examiner  to  take  their  tes- 
timony would  be  expensive,  is  a  sufficient  ground  for  the  court,  in  its 
discretion,  to  allow  the  testimony  of  Buch  witnesses  to  be  taken  on 
interrogatories,  though  the  testimony  of  local  witnesses  is  taken  before 
an  examiner.^®  In  a  case  where  a  party  who  had  given  notice  for  the 
taking  of  testimony  orally  was  afterwards  proceeding  to  take  a  deposi- 
tion on  interrogatories,  it  was  held  that  he  might  subsequently  procure 
leave  to  withdraw  the  interrogatories  and  proceed  to  examine  orally.^® 

§  1671.  When  Composite  Commission  Allowable. 

If  the  party  giving  notice  for  the  taking  of  testimony  before  an 
examiner  afterwards  procures  permission  to  take  the  testimony  of  one 
of  his  witnesses  on  interrogatories,  the  adversary  party  may  be  given 
leave  to  cross-examine  that  witness  orally.  Such  leave  was  given  in 
a  case  where  the  witness  in  question  was  the  plaintiff  himself  and 
resided  in  England.^^    But  if  it  appears  that  neither  party  has  given 

1 8  It  has  been  suggested  that  a  very  i  ^  Magone  t?.  Colorado  Smelting  etc. 
reasonable  practice  would  be  to  direct  Co.    (1905)    135  Fed.  846,  849. 
that  the  testimony  of  witnesses  living  *o  Edison    Electric    Co.    r.    Westing- 
within   a    hundred   miles   of   the   court  house  Co.  (1890)  138  Fed.  460. 
should    be   taken   before    the    examiner  ai  BischofTscheim  r.  Baltzer  (1882)  10 
while    the    testimony    of    more    remote  Fed.  1 ;  Edison  Electric  Co.  v.  Westing- 
witnesses  should  be  taken  on  interroga-  house  Co.  (1890)   138  Fed.  461. 
tori  OS  and  commission.    Magnne  r.  Col-  In   Edison   Electric   Co.   v.   Westing- 
artiilo    Smelting    etc.    Co.     (1905)     135  house  etc.  Co.   (1890)   138  Fed.  460,  no- 
Fed.  846,  tice   had   been  given   by   the   plaintiff 
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noUoe  of  any  desire  to  have  the  testimony  taken  orally  before  an 
examiner,  a  composite  commission  authorizing  proof  in  chief  to  bd 
taken  on  interrogatories  and  permitting  the  defendant  to  cross^xam- 
ine  orally  will  not  be  granted  in  any  case. 

Coats  V.  Merrick  Thread  Co,  ( 1887 )  41  Fed.  73 :  No  notice  had  been  given  in 
the  cause  that  either  party  desired  the  testimony  to  be  given  orally.  The  plain- 
tiff applied  for  a  commission  to  take  a  deposition  in  a  ramote  state.  The  defend- 
ant insisted  that  he  be  permitted  to  attend  by  counsel  before  the  copunisaionfir 
and  cross-examine  orally.  Defendant's  application  was  refused.  After  observii^ 
that  an  oral  examination  could  hardly  be  had  in  any  event  without  previous  notice 
under  rule  67,  and  that  such  a  composite  commission  was  not  known  to  equity 
practice,  the  court  said:  ^*  Concededly,  such  a  mode  of  taking  proof,  namely,  by 
interrogatories  In  chief  settled  in  advance,  and  by  cross-interrogatories  not  dis- 
closed in  advance,  but  suggested  upon  the  examination,  is  unusual  and  extraor- 
dinary. If  its  allowance  is  within  the  discretion  of  the  court,  auc)i  discretiiHi 
should  04ly  be  exercised  when  a  clei^r  gase  of  necessity  is  made  out." 

§  1672.  Notice  of  Examination. 

Where  testimony  is  taken  orally  before  an  examiner,  each  party  is 
entitled  to  reasonable  notice  of  the  time  and  place  of  the  examination. 
Xotice  for  the  taking  of  oral  examinations  is  not  reasonable  that 
would  require  opposing  counsel  to  be  present  i^  different  cities  on  the 
same  day.  The  law  does  not  contemplate  that  a  party  shall  be 
required  to  go  to  the  expense  of  employing  numerous  counsel  to  repre- 
sent him.  Moreover,  the  party  himself  may  desire  to  be  personally 
present  at  the  examination  of  all  the  witnesses.  Isor  is  this  objection 
waived  by  the  fact  that  the  party  thus  injuriously  affected  naay  have 
employed  special  counsel  who  appeared  at  the  examination  of  certain 
of  the  witnesses  and,  after  making  the  objection,  proceeded  to  cross- 
examine.^* 

6.  Proceedings  Incident  to  Examination, 

§  1678.  Summoning  Witness  to  Appear  before  Examiner. 

The  mode  in  which  witnesses  living  within  the  district  are  brought 
before  an  examiner  is  described  in  equity  rule  78.  All  that  is  neces- 
sary is  for  the  party  desiring  to  call  the  witness  to  secure  a  subpoena 
from  the  clerk  in  the  usual  form,  requiring  the  attendance  of  the  wit- 
that  it  desired  the  evidence  to  be  taken  cross-examination  should  immediately 
orally.  Afterwards  it  proceeded  to  take  foUow  the  examination  in  chief  upon 
the  deposition  of  one  of  its  witnesses  the  interrogatories. 
by  compiission  on  interrogatories.  It  S2  Uhle  v,  Bumham  (1800)  44  Fed. 
was  ruled  that  the  defendant  might  720. 
<;ross-examine    orally,    but    tliat    such 
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ness  at  the  time  and  place  specified.    The  subpoena  can  also  be  issued 
upon  the  procurance  of  the  examiner  himself.** 

§  1674.  Duty  of  Witness  to  Appear  and  Qiye  Testimony. 

Where  a  court  of  equity  has  jurisdiction  of  the  suit  and  of  the 
subject-matter,  a  witness  who  is  subpoenaed  to  appear  and  testify 
before  an  examiner  must  do  so.  In  case  of  refusal  he  may  \ye  com- 
mitted for  contempt,  and  he  cannot  urge  by  way  of  justification  that 
the  testimony  sought  from  him  is  immaterial,  or  that  the  bill  states  no 
cause  of  action,  or  that  the  defendant  has  set  up  no  good  defense. 
"  The  duty  of  a  witness  to  obey  the  subpoena  is  not  conditioned  by 
his  own,  or  by  his  counsel's,  opinion  of  the  materiality  of  his  testi- 
mony or  of  the  issues  of  law  or  of  fact  which  the  suit  in  which  he  is 
called  involves.  His  personal  privilege  and  a  gross  abuse  of  the 
process  of  the  court  are  the  only  sufficient  excuses  for  his  failure  to 
obey."  «* 

§  1675.  Rule  Beqniring  Witnen  to  Answer  All  Questions. 

When  a  witness  is  being  examined  he  should,  as  a  general  rule, 
answer  every  interrogatory  that  does  not  involve  personal  privilege. 
Whether  the  interrogatory  be  relevant  or  irrelevant,  compet^t  or 
incompetent,  makes  no  difference.  The  examiner  must  take  it  all 
down  and  note  the  exceptions.  The  question  of  the  competency  or 
relevancy  of  the  testimony  is  reserved  to  the  final  hearing.  The  rule 
is  the  same  where  the  objection  is  that  the  interrogatory,  being  a 
cross-question,  calls  for  matter  not  appropriate  for  cross-examination. 
A  federal  judge  will  not  ordinar^y  rule  upon  the  validity  of  the 
exception  when  he  is  called  upon  during  the  examination  to  compel 
the  witness  to  answer  an  interrogatory.  He  will  merely  order  the 
witness  to  answer,  and  leave  the  objecting  party  to  bring  the  matter 
up  again  at  the  final  hearing.  Even  though  the  matter  in  question 
should  appear  to  be  irrelevant,  the  witness  will  not  generally  be 
excused  from  answering,  unless  it  be  privileged.  The  examiner  has 
no  power  to  rule  on  the  propriety  of  a  question  or  the  relevancy  of 
an  answer.*^     The  mere  circumstance  that  a  question  propounded 

««  Equity  rule  67   (as  amended)   ape-  «*  Fairfield   et   aJ.   v.   Ignited    State« 

cially  provides  that  the  attendance  of  (1006)   76  G.  G.  A.  690,  146  Fed.  508, 

witnesses  before  the  examiner  appointed  600. 

under  that  rule  can  be  enforced  in  the  sb  Maxim-Nordenfelt  etc.  Go.  r.  Go1t*s 

same  way  that  witnesses  had  thereto-  etc.  Mf|?.  Co.    (1000^    10.^  Fed.  30;  Ap- 

fore  been  compellable  to  attend  for  ex-  pleton  r.  Ecaubert   (IBUl)   46  Fed.  281; 

amination  before  an  examiner  examin-  Fayenvcather  v.  Hitch   (1808)   80  Fed, 

•ng  upon  written  interrogatories.  529. 
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to  a  witness  appears  to  be  immaterial  and  irrelevant  is  not  enough  to 
justify  him  in  refusing  to  answer.^**  A  witness  who  declines  to 
answer  a  proper  question  before  an  examiner  will  be  ordered  by  the 
court  to  do  so.^'' 

§  1676.  Applioation  of  This  Bide. 

The  application  of  the  rule  above  stated  undoubtedly  makes  the 
taking  of  testimony  in  equity  cases  in  the  federal  courts  expensive, 
and  encumbers  the  record  with  much  matter  that  ought  to  be  left  out*® 
The  necessity  for  this  practice  results  from  the  fact  that  the  supreme 
court  insists^  in  equity  cases,  upon  having  before  it  a  full  record,  so 
that  the  suit  can  be  there  finally  determined  without  being  remanded. 
The  practice  in  regard  to  the  taking  of  testimony  and  the  rules  in 
regard  to  the  admission  and  rejection  of  evidence  have  been  developed 
and  are  maintained  with  a  view  to  tha  incorporation  in  the  record  of 
all  matter  that  may,  in  any  event,  become  material.  When  the  record 
goes  up  to  tjie  supreme  court  it  should  contain  not  merely  the  rulifi^ 
of  the  court  below,  admitting  and  rejecting  evidence  offered  by  the 
respective  parties,  but  also  the  evidence  itself,  so  that  in  tiie  eyent 
the  court  should  find  that  error  had  been  made,  it  may  enter  a  proper 
dpcrpe  on  the  merits.  The  supreme  court  has  expressed  itself  as  being 
decidedly  opposed  to  the  practice  of  remanding  a  suit  in  equity  to 
have  the  reje^cted  testimony  taken.  The  rule  governing  the  prepara- 
tion of  cases  for  the  circuit  court  of  appeals  is  the  same  as  that  which 
18  enforced  in  cases  going  to  the  supreme  court." 

Bleaae  v,  Oarlington  (1875)  02  U.  S.  1,  8,  23  L.  ed.  521,  623:  The  supreme 
court  reviewed  at  considerable  length  the  practice  in  regard  to  taking  testimony  in 
equity  causes,  and  said  that  such  causes  are  heard  in  the  supreme  court  on  the 
proofs  sent  up  with  the  record  from  the  court  below,  and  that  no  new  evidence  can 
be  received  in  the  supreme  court;  that  if  testimony  is  objected  to  and  ruled  out,  it 
must  still  be  sent  up  with  the  record  subject  to  the  objections  or  the  ruling  will 
not  be  considered ;  that  a  case  will  not  be  sent  back  to  have  the  rejected  testimony 
taken  even  though  the  court  might  on  examination  be  of  the  opinion  that  the  ob- 

><  Bowker  r.  Haight  (1906)  146  Fed.  as  to  call  forth  on  several  occasions 
256;  New  England  Phonograph  Co.  v.  the  vigorous  reprobation  of  the  court  to 
National  Phonograph  Co.  (1906)  148  which  such  testimony  was  submitted,  al- 
Fed.  324,  325,  diing  Encyclpptedia  Brit-  though  that  court  and  all  ot)iers  were 
annica  Co.  v.  Werner  Co.  (1896,  unre-  powerless  to  prevent  the  abuse  of  its 
ported).  process.    Lacombe,   Circuit    Judge,    in 

17  Witters  v.  Sqwles  (1886)  28  Fed.  Butte  etc.  v,  Montana  Ore  etc.  Co. 
218.  (1905)  139  Fed.  843. 

2  8  The  takififf  of  testimony  in  equity       >9  Dowagiac  Mfg.  Co.  r.  Lochren   (C. 
causes  under  the  doctrine  laid  down  in  C.  A.;  1906)  74  0.  C.  A.  341,  143  Fed, 
Blease  V.  Oarlington,  as  noted  in  the  211. 
text,  has  become  subject  to  such  abuses 
E^.  Prac.  Vol.  IL— 65. 
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jection  to  it  ought  not  to  have  been  sustained,  and  that  anrple  provision  having 
been  made  by  the  rules  for  taking  the  testimony  and  saving  exceptions,  parties,  if 
they  prefer  to  adopt  some  other  mode  of  presenting  their  case,  must  be  careful  to 
see  that  it  conforms  in  other  respects  to  the  established  practice  of  the  court.  *^ 

§  1677.  Application  to  Judge  to  Compel  Witnett  to  Antwer. 

If  a  witness  before  an  examiner  refuses  to  answer  a  question  or  to 
produce  documents,  the  matter  may  be  forthwith  referred  to  a  judge 
of  the  court,  if  one  is  available,  on  an  application  to  compel  the  wit- 
ness to  answer  the  question  or  produce  the  documents ;  '^  or  it  may  be 
brought  up  on  an  order  to  show  cause  why  the  witness  should  not  be 
punished  for  contempt  in  refusing  to  do  so.'^ 

§  1678.  WitneM  Sefniing  to  Answer  upon  Adyice  of  Counsel. 

As  an  examiner  has  no  discretion  to  rule  upon  the  competency, 
relevancy,  or  materiality  of  evidence,  much  less  has  the  counsel  for 
either  party  the  right  to  set  himself  up  as  judge  of  these  matters. 
Consequently  if,  during  an  examination,  the  counsel  for  plaintiff 
objects  to  a  cross  question  as  irrelevant  and  directs  his  witness  not  to 
answer  that  question,  and  the  witness  obeys,  the  whole  deposition 
may  be  suppressed.  In  a  case  where  this  had  been  done,  Judge 
Sage  once  observed :  "  I  know  of  no  precedent  for  the  proposition 
that  counsel  may  play  the  role  of  chancellor  and,  upon  their  own 
judgment,  close  the  mouths  of  witnesses.'*  '•    However,  it  may  be 

to  In  this  case  the  court  said :  "  The  Compare  the  following  rule  of  the 
examiner  before  whom  the  witnesses  are  federal  court  in  California:  If  a  rul- 
orally  examined  is  required  to  note  ex-  ing  be  made  by  the  examiner,  either  on 
ceptions,  but  he  cannot  decide  upon  their  his  own  motion  or  on  objection  of  a  par- 
validity.  He  must  take  down  all  the  ty.  either  party  may  require  that  the 
examination  in  writing,  and  send  it  to  matter  be  referred  to  the  court  or  judge 
the  court  with  the  objections  noted,  before  the  evidence  is  received.  Such 
So,  too,  when  depositions  are  taken  ac-  reference  may  be  informal,  and  in  any 
cording  to  the  acts  of  Congress  or  other-  mode  in  which  the  parties  may  ac- 
wise,  under  the  rules,  exceptions  to  the  quiesce;  and,  if  they  ao  not  acquiesce, 
testimony  may  be  noted  by  the  officer  in  any  mode  the  examiner  may  himself 
taking  the  deposition,  but  he  is  not  present  the  matter  to  the  court  or  judffe, 
permitted  to  decide  upon  them;  and  and  take  his  ruling  upon  it  without  the 
when  the  testimony  as  reduced  to  writ-  participation  or  presence  of  either  of 
ing  by  the  examiner,  or  the  deposition,  the  parties.  If  the  judge  be  not  then  ac- 
is  filed  in  court,  further  exceptions  may  cessible,  the  examiner  may,  in  his  dis- 
be  there  taken.  Thus  both  the  excep-  cretion,  either  continue  the  proceeding 
tions  and  the  testimony  objected  to  are  before  him  until  the  judge  is  accessible 
all  before  the  court  below,  and  come  here  or  may  proceed  with  other  parts  of  the 
upon  the  appeal  as  part  of  the  record  testimony.  No.  43  of  Rules  of  Circuit 
and  proceedings  there."  Court  of  N.  D.  California. 

11  Robinson   v,   Philadelphia   etc.   R.       <>  Thomson-Houston   Electric   Co.    r. 

Co.  (1886)  28  Fed.  340.  Jeffrey  Mfg.  Co,  (1807)  88  Fed.  614. 

M  Llojrd  V.  Pennie  (1892)  dO  Fed.  4. 
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sunnised  that  a  deposition  would  not  be  suppressed  for  this  reason, 
if  it  appeared  that  the  question  which  the  witness  had  been  instructed 
not  to  answer  was  wholly  irrelevant  and  immateriaL 

§  1679.  Ezaminatioii  before  Seferee  in  Bankruptcy, 

A  referee  i  bankruptcy  has  power  to  pass  on  the  competency  and 
propriety  of  testimony  adduced  before  him,  but  inasmuch  as  proceed- 
ings before  him  are  in  the  nature  of  proceedings  in  equity,  testimony 
which  he  rules  out  should,  nevertheless,  be  incorporated  in  the  record 
for  the  purposes  of  appeal  just  as  if  the  testimony  had  been  taken 
before  an  examiner.'* 

§  1680.  limitation  on  Rule  Requiring  All  Questions  to  Be  Answered. 

mtwithstanding  the  broad  terms  in  which  the  rule  is  commonly 
laid  down  that  a  question  propounded  to  a  witness  before  an  examiner 
must  be  answered  without  regard  to  its  relevancy,  and  notwithstand- 
ing the  :ract  that  the  court  is  generally  inclined  to  require  the  answer 
to  be  given,''  it  is  nevertheless  true  that  there  is  some  limit  to  the 
application  of  the  doctrine.  Accordingly,  if  a  question  tends  to  the 
undue  exposure  of  private  affairs,  or  the  matter  inquired  about  is 
otherwise  privileged,  or  if  ihe  question  appears  to  have  no  legitimate 
bearing  at  all  on  any  issue  involved  in  the  suit,  the  application  will  be 
denied."  If  it  clearly  appears  that  the  evidence  sought  cannot  pos- 
sibly be  competent,  material,  or  relevant,  and  that  it  would  be  an 
abuse  of  the  process  of  the  court  to  compel  an  answer  or  to  enforce  the 
production  of  books  or  documents,  the  court  will  refuse  to  do  so.'*^ 

1.  De  Rouw  17.  Oirard  (1898)  00  Fed.  637:  The  court  was  appealed  to,  in  ooune 
of  the  taking  of  testimony  before  an  examiner,  to  pass  on  the  competency  of  a 
witness  whose  testimony  it  was  proposed  to  take.  Dallas,  Circuit  Judge,  observed 
that  ordinarily  it  is  better  to  require  the  testimony  to  be  taken  and  its  competency 
to  be  left  to  the  court.  But  it  seemed  quite  plain  that  the  witness  was  not  com- 
petent, and  as  the  purpose  of  the  testimony  was  to  Hz  a  chaige  of  gross  fraud  on 
a  deceased  person,  the  court  instructed  the  examiner  not  to  take  it.  "  Something 
must  be  left  to  the  discretion  of  the  judge." 

2.  Independent  Baking  Powder  Co,  v.-  Boortnan  (1006)  137  Fed.  906:  The 
court  before  which  a  suit  was  pending  struck  out  parts  of  the  answer  as  raising  an 
irrelevant  issue.    The  court  of  another  district  wherein  testimony  was  being  taken 

i4  /n  re  Be  Qottardi  (1002)  114  Fed*  t?  Dowagiac  Mfg.  Co.  v.  Lochren  (C. 
328,  343.  C.  A.;  1006)  74  C,  C.  A.  841,  143  Fed, 

SB  Parisian    Comb    Co.    r.    Eschwege  211. 
(1800)  02  Fed.  721. 

><  Robinson   v.   Philadelphia  etc.   R^ 
Co.  (1886)  28  Fed,  340, 
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before  «n  examiner  ref need  to  require  a  witneee  to  answer  questione  directed  to  t)i9 
issue  so  expunged.  If  any  error  were  made  in  expunging  the  matter^  the  appellate 
court,  it  was  said,  would  reverse  and  remand  so  that  the  testimony  could  be  taken. 

§  1681.  Biflcloaure  of  Triyileged  Ibtter  Hot  Beqiure4. 

The  plainest  and  most  important  exception  to  the  rule  requiring  all 
questions  to  be  answered  is  that  whioh  exists  where  the  information 
called  for  appears  to  be  privileged.  The  court  below  will  not  compel 
the  witness  to  disclose  privileged  matters.  As  a  result  evidence  will 
generally  be  excluded  from  the  record  altogether  when  it  appears 
that  the  witness  is  privileged  against  making  the  disclosure  called 
for.  That  is  to  say,  if  a  question  is  asked  of  a  witness,  and  his  claim 
of  privilege  is  sustained^  the  witT^ess  will  not  be  foroed  to  answer.^^ 
But  in  a  case  where  the  privileged  matter  consisted  of  documents  that 
had  actually  been  produced  in  court,  it  was  ruled  that  such  docu- 
ments, although  privileged,  should  be  incorporated  in  the  record.** 


§  1682.  analilled  PrivUege  of  Trade  Secrets. 

The  question  as  to  how  far  the  court  will  go  in  protecting  a  witness 
from  prejiulipial  disclosures  of  trade  secrets  when  the  matter  is  really 
relevant  to  the  issues  involyed  is  not  fully  determined,  fhe  answer 
to  it  must  necessarily  depend  very  much  on  the  facts  of  each  case.  If 
the  evidence  is  of  such  character  as  to  be  at  the  basis  of  the  very 
right  in  litigation  and  necessary  to  the  determination  of  the  suit,  it 
must  perhaps  be  disalosed  notwithstanding  any  merely  incidental 
prejudip^  that  may  follow  to  the  witness  or  those  whom  he  represents. 
The  privilege  of  trade  secret  is  not  absolute  and  **  considerations  of 
inconvenience  must  give  way  to  the  paramount  rights  of  litigants." 
Such  at  least  is  the  principle  enforced  where  the  witness  is  also  a 
party.*^ 

§  1888.  Infertnoa  f»om  Sofnial  of  WitneM  to  Answer. 

If  a  witness,  before  an  examiner  or  master,  refuses  to  answer  a 
question  and  a  motion  is  made  by  the  examining  party  to  compel  him 
to  answer,  but  the  motion  is  postponed  and  finally  abandoned,  the 
party  who  thus  abandons  the  effort  to  get  an  answer  is  not  entitled, 
at  the  hearing,  to  draw  an  unfavorable  inference  of  evidence  from 

ssDowagiac  Mfg.  Co.  v.  Lochren  (0.  40  Wertheim  v.  Continental  etc.  Oo. 

C.  A.;  1906)  74  C.  C.  A.  341,  143  Fed.  (1883)    16    Fed.   717;    Crocker-Wheeler 

211.  Co.  t>.  Bullock  (1904)  134  Fed.  S44* 

'^Llo^d  V.  Pennie  (1892)  60  Fed.  4» 
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such  refusal  to  answer,  it  appearing  that  the  refusal  was  based  on  a 
claim  of  privilege;  ^^  It  is  the  right  of  a  witness,  apprehensive  that 
some  wrong  will  be  done  to  his  personal  or  property  rights,  to  refuse 
to  answer  to  a  master,  any  question  propounded,  and  to  stand  upon 
that  refusal  until  the  question  raised  has  been  determined  by  the 
court;  and  when  such  refusal  is  followed  by  the  failure  of  the  other 
party  to  press  the  question  in  court,  the  legal  inference  is  not  that  the 
facts  are  as  the  proponent  claims  them,  but  rather,  the  proponent 
failing  to  press  the  motion,  that  he  acquiesces  in  the  right  of  the  wit- 
ness to  refuse  to  answer — the  record  thereafter  standing  its  if  no 
such  question  had  been  put."  ** 

§  1684.  Adjournment  of  tizamination. 

An  examiner  appointed  to  take  testimony  under  equity  rule  67  is 
substantially  the  same  officer  9s  that  before  whom  depositions  were 
formerly  taken  on  written  interrogatories;  and  he  has  the  same 
authority  and  substantially  the  same  discretion  as  has  always  been 
reposed  in  the  examiner  in  the  court  of  equity.  He  has  authority  to 
adjourn  the  taking  of  a  deposition  from  day  to  day,  as  circumstances 
require.  His  action  in  adjourning  the  proceedings  because  of  the 
absence  of  the  counsel  of  one  of  the  parties  is  not  subject  to  review.*^ 

The  period  of  adjournment  should  not  be  longer  than  is  neces- 
sary for  the  due  and  proper  dispatch  of  business.  In  one  of  the  cir- 
cuits the  examiner  is  directed  not  to  adjourn  proceeding  for  a 
longer  time  than  ten  days  without  the  written  consent  of  all  par- 
ties.** 

§  1685.  Contempt  Incident  to  Proceedings  before  Examiner. 

Any  undue  interruption  of  the  taking  of  testimony  before  an 
examiner,  as  by  using  abusive  and  insulting  language,  or  by  using  vio- 
lence, or  threats,  or  by  attempting  to  control  the  witness  and  deter- 
mine his  answers,  is  a  contempt  of  court.**  It  is  a  contempt  of  court 
for  counsel  of  one  of  the  parties  to  prompt  a  witness  and  advise  him 
not  to  answer  a  proper  question.** 

*i  Dr.  Peter  H.  Fahrney  etc.  Oo.  v.  out  the  written  consent  of  all  parties  or 

Rumiiier  (C.  G.  A.;  1907)  82  G.  G.  A.  the  authorization  of  one  of  the  judges, 

021 » 153  Fed.  735,  738.  adjourn  proceedings  pending  before  him 

4t  Shapleigh  0.  Ghester  etc.  Go.  (1891)  for  a  longer  time  than  ten  days. 

47  Fed.  848.  4  4  United      States      r.      Anonymous 

4S  No.  115  of  Rules  of  Gircuit  Gourt  (1884)  21  Fed.  761. 

for  S.  D.  New  Yorlc  provides   that  a  4  s  United      States      v.      Anonymous 

master  or  examiner  in  taking  proofs  or  (1884)  21  Fed.  761;  Dawson  v.  Fosion 

in  matters  of  reference  shall  not,  with-  (1886)  28  Fed.  606. 
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§  1686.  Abandonment  of  Examination  liy  One  Party. 

Where  the  takiug  of  testimony  before  an  examiner  has  been  duly 
begun,  neither  party  has  a  right  to  abandon  the  examination  until  it 
is  completed  or  the  examiner  adjourns  the  proceeding.  If  he  does 
so,  the  deposition  may  be  completed  and  returned.  This  principle 
also  applies  where  the  testimony  is  not  being  actually  taken  before  the 
examiner  himself  but,  by  agreement,  before  some  other  person  in  the 
absence  of  the  examiner. 

Ballard  v,  MoCluskey  (1892)  52  Fed.  677:  Since  the  new  rule  07  was  promul- 
gated, a  common  practice  in  the  southern  district  of  New  York  has  been  for  coun- 
sel to  agree  that  the  depositions  may  be  taken  down  by  a  typewriter,  in  their 
presencei  at  the  office  of  one  of  them,  in  the  absence  of  the  examiner,  but  under 
his  constructive  direction.  Where  the  taking  of  the  deposition  has  been  begun 
under  these  circumstances,  the  cross-examining  attorney  has  not,  without  good 
reason,  the  right  to  abandon  his  cross-examination  and  to  demand  that  the  taking 
of  the  deposition  be  adjourned  to  be  resumed  before  the  examiner.  The  mere  in- 
ability to  agree  with  opposing  counsel  as  to  the  cross-examination  is  not  sufficient. 
If  a  cross-examination  is  so  abandoned  the  deposition  may  be  closed  and  filed  by 
the  party  taking  it.  Counsel  is  not  at  liberty  after  entering  upon  the  taking  of  a 
deposition  under  a  stipulation  to  abandon  the  examination  without  good  cause. 

§  1687.  Signature  of  Witness. 

After  the  testimony  of  the  witness  has  been  reduced  to  Avriting 
it  should  be  read  over  to  him,  or  by  him,  and  signed  by  him  in  the 
presence  of  the  examiner,  as  required  by  the  rule ;  but  the  failure  of 
a  witness,  produced  before  an  examiner  on  a  reference  to*take  proof, 
to  read  over  and  sign  his  testimony,  is  waived  unless  the  deposition  is 
subsequently  excepted  to  on  that  groimd.** 

§  1688.  Setnm  of  Deposition  into  Court. 

If  the  parties  stipulate  for  the  taking  of  testimony  before  any  per- 
son qualified  to  administer  an  oath  without  the  formal  appointment 
of  an  examiner^  the  testimony  when  taken  should  be  returned  in 
accordance  with  rule  67  to  the  clerk  of  the  court  and  there  filed.  The 
party  taking  a  deposition  under  such  conditions  has  no  right  to  sup- 
press it ;  and  if  it  is  not  duly  returned  the  adversary  party  may,  by 
motion,  compel  the  person  taking  the  deposition  to  file  it.  A  deposi- 
tion is  not  under  the  control  of  the  party  at  whose  instance  it  was 
taken.     The  other  has  a  right  to  read  it  if  his  opponent  does  not. 

4*  Copper  Riv.  Min.  Co.  v.  McClellan  (C.  C.  A.;  1906)  70  C.  C.  A.  623,  138 
Fed.  333. 
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But  the  party  who  insists  on  the  deposition  being  filed  must  advance 
the  oosts.*^ 

§  1689.  Fees  and  Coits  of  Examination. 

The  fees  of  the  examiner  and  other  expenses  of  taking  a  deposition 
under  rule  67  should  be  paid  by  the  party  calling  the  witness,  subject 
to  the  right  of  the  court  subsequently  to  determine  the  party  who 
should  ultimately  pay  them.  If  the  examiner^s  fees  are  not  paid,  he 
may  proceed  by  application  to  the  court  for  an  attachment  to  compel 
payment*® 

Furthermore,  if  a  party  who  takes  testimony  before  an  examiner 
refuses  to  pay  the  expenses  of  the  examination,  the  examiner  may 
refuse  to  allow  the  proof  to  be  filed.  He  is  not  required,  as  is  the 
master  in  regard  to  his  report,  to  file  the  proof  whether  his  fees 
are  paid  or  not.  Nor  can  an  adversary  force  the  examiner  to  file 
proof  taken  by  his  opponent,  unless  he  himself  pays  the  examiner's 
fees,  in  case  they  have  not  been  already  paid.** 

c.  Examination  in  Another  District. 

§  1090.  Auxiliary  Jurisdiction  of  Court  Where  Testimony  Taken. 

Where  an  examiner  appointed  under  equity  rule  67  is  clothed  by 
the  court  of  his  appointment  with  the  authority  to  take  testimony 
out  of  the  district  of  his  appointment  and  in  another  district,  the  fed- 
eral court  of  the  district  where  the  testimony  is  to  be  taken  will 
exercise  an  auxiliary  jurisdiction  and  will  assist  with  its  process  in 
enforcing  any  steps  necessary  to  the  taking  of  the  testimony. 

§  1691.  Subpoena  to  Compel  Attendance  of  Witness. 

If  the  witness  refuses  to  appear  before  the  examiner,  a  subpoena 
will  be  issued  to  compel  his  attendance ;  and  it  is  not  necessary  that 
the  court  exercising  auxiliary  jurisdiction  should  be  applied  to  for  a 
special  order  granting  the  issuance  of  a  subpoena.  All  that  is  neces- 
sary is  that  the  party  desiring  to  compel  the  attendance  of  the  witness, 
or  his  agent,  should  appear  before  the  clerk  of  the  district  where  the 
testimony  is  to  be  taken  and  request  the  issuance  of  the  subpoena. 
The  subpoena  is  granted  as  of  course.    Equity  rule  67  declares  that  in 

47  J.  L.  Mott  Iron  Works  v.  Standard  4  9  Frese    v.    Biedenfeld     (1878)     14 

Mfg.  Co.  (1891)  48  Fed.  346.     Compare  Blalchf.  402,  Fed.  Cas.  No.  6,111;  J.  L. 

Case  of  Rindskopf   (1885)   24  Fed.  642.  ^lott  Iron  Works  r.  Standard  Mfg.  0>. 

48Cald\veU     r.     Jackson     (1812)     7  (1801)  48  Fed.  346. 
Cranch,  276,  3  L.  ed.  341. 
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the  case  of  a  refusal  of  a  witness  to  attend  to  be  swoim,  ot  to  answer 
any  question  put  by  the  examiner,  or  by  counsel  or  solicitor,  the  same 
practice  shall  be  adopted  as  prevailed  at  the  time  of  the  adoption  of 
that  rule  in  respect  to  witnesses  to  be  produced  on  examination  before 
an  examiner  of  said  court  on  written  interrogatories.^^  The  method 
thus  referred  to  had  long  been  specified  in  the  statute  which  runs  as 
follows : 

Revised  Statutes,  section  868:  When  a  oonimission  is  issued  by  any  court  cf 
the  United  States  for  taking  the  testimony  of  a  witness  named  therein  at  any 
place  within  any  district  or  territory,  the  clerk  of  any  court  of  the  United  States 
for  silch  district  or  territory  shall,  on  the  application  of  either  party  to  the  suit, 
or  of  his  agent,  issue  a  subpoena  for  such  witness,  commanding  him  to  appear  and 
testify  before  the  commissioner  named  in  the  commission,  at  a  time  and  place 
stated  in  the  subpoena;  and  if  any  witness,  after  being  duly  served  with  such 
subpoena,  refuses  or  neglects  to  appear,  or,  after  appearing,  refuses  to  testify, 
not  being  privileged  from  giving  testimony,  and  such  refusal  or  neglect  is  proven 
to  the  satisfaction  of  any  judge  of  the  court  whose  clerk  issues  such  subpoena, 
such  judge  may  proceed  to  enforce  obedience  to  the  process,  or  punish  the  dis- 
obedience, as  any  court  of  the  United  States  may  proceed  in  case  of  disobedience 
to  process  of  subpoena  to  testify  issued  by  such  court.  6 1 

Section  869  of  the  Eevised  Statutes,  immediately  succeeding  the 
section  above  quoted,  and  derived  from  the  same  original  statute, 
apparently  contemplates  (though  it  does  not  explicitly  so  provide) 
that  if  a  subpoena  duces  tecum  is  desired,  application  shall  be  made 
to  the  court  for  the  subpoena ;  but  it  is  equally  manifest  that,  under 
the  previous  section,  prior  application  to  the  <iourt  is  not  necessary 
where  only  the  ordinary  subpoena  ad  testificandum  is  desired. 

Though  section  868  does  not  expressly  authorize  the  issuance  of 
an  ordinary  subpoena  in  blank,  this  is  probably  permissible  under 
the  authority,  or  at  least  under  the  analogy,  found  in  equity  rule  78 ; 
and  we  understand  that  it  is  customary  for  the  clerks  of  the  courts  to 
issue  ordinary  subpoenas  in  blank. 

§  1692.  Duty  of  Witness  to  Appear— Mode  of  Testing  Validity  of 
Subpoena. 

A  witness  on  whom  a  subpoena  is  served  to  apipear  and  testify 
before  an  examiner  taking  testimony  in  a  district  other  than  that  in 
which  the  suit  is  pending  should  respond  to  the  subpoena ;  and  if  he 
wishes  to  test  the  validity  of  the  proceeding  he  may  do  so  by  refusing 

BO  White  V,  Toledo  etc.  R.  Co.  (C.  C.  bi  Act  df  Jan.  1827,  ch.  4,  4  Stat.  L. 
A.  5  1897)  24  C.  C.  A.  467,  79  Fed.  133.   197. 
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to  be  sworn.    He  will  then  be  attached  for  contempt  and  the  matter, 
tested  under  this  proceeding.^^ 

§  1693,  Compelling  Witness  to  Answer — Tndioial  Discretion. 

It  is  not  the  duty  of  an  auxiliary  court  or  judge,  within  whose 
jurisdiction  testimony  is  being  taken  in  a  suit  pending  in  the  court  of 
another  district,  to  consider  or  determine  the  competency,  materiality, 
or  relevancy  of  the  evidence  which  one  of  the  parties  seeks  to  elicit. 
It  is  the  duty  of  such  a  court  or  judge  to  compel  the  production  of 
the  evidence,  even  though  the  judge  deems  it  incompetent  or  imma- 
terial, unless  the  witness  or  the  evidence  is  privileged,  or  it  clearly 
and  affirmatively  appears  that  the  evidence  cannot  possibly  be  compe- 
tent, material,  or  relevant,  and  that  it  would  be  an  abuse  of  the 
process  of  the  court  to  compel  its  production.^* 

6S/n  re  Spofford  (1894)  62  Fed.  443.  V.  Montana  Ore  etc.  Co.  (1005)  130  Fed. 

BSDowagiac  Mfg.  Co.  v,  Lochren   (C.  843;    Maxim    Nordenfeldt   etc.    Co.    r. 

C.  A.;  1006)   77  C.  C.  A.  341,  143  Fed.  Colt's  Patent  Firearms  Mfg.  Co.  (1900) 

211 ;   Perry  v.  Rubber  Tire  Wheel   Co.  103  Fed.  39. 
(1906)  138  Fed.  836;  Butte  etc.  Min.  Co. 
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Examination  on  Interrogatories  and  Commission. 

a.  l99uanoe  of  Commiwion  in  General, 

§  1694.  Order  to  Take  Testimony  on  CommiBsion. 

The  method  of  taking  testimony  now  to  be  considered  is  that  which 
proceeds  by  the  filing  of  written  interrogatories,  and  the  issuance  of 
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a  commission  in  accordance  with  the  ancient  practice  of  the  court  of 
chancery.  We  have  already  seen  that  the  common  usage  of  the  Eng- 
lish court  of  chancery  was  to  allow  depositions  to  be  taken  in  this  way 
in  all  cases  where  the  witness  lived  more  than  twenty  miles  from 
London  and  would  not  come  up  to  the  city  to  be  there  examined,  or 
where  the  witness  resided  abroad.  The  reader  should  be  reminded 
that  a  commission  never  issued  in  the  English  chancery,  except  upon 
an  order  of  the  court.  It  is  true  that  the  order  was  usually  granted 
as  of  course  in  those  cases  where  the  witness  to  be  examined  lived  in 
England.  Where  the  witness  lived  abroad,  the  granting  of  the  order 
was  not  a  matter  of  course  but  was  dependent  on  the  exercise  of  judi- 
cial discretion.^ 

§  1686.  Federal  Boles  and  Statutes. 

In  order  to  understand  the  federal  practice  on  this  subject,  it  will 
be  necessary  to  collate  the  rules  and  statutes  bearing  on  it.  It  may 
be  said  at  the  outset  that  the  commission  to  examine  witnesses  is 
called  a  dedimus  potestatem;  and  when  section  866  of  the  Revised 
Statutes-  refers  to  the  granting  of  a  dedimus  potestatem  in  accordance 
with  common  usage,  reference  is  had  to  the  ordinary  mode  of  examin- 
ing witnesses  on  commission  as  formerly  followed  in  the  English 
chancery  and  recognized  in  certain  provisions  of  equity  rule  67. 
There  seems  to  be  an  impression  among  writers  on  the  equity 
practice  of  the  federal  courts,  and  indeed  among  the  courts  them- 
selves, to  the  effect  that  the  first  claiise  of  section  866  of  the  Revised 
Statutes  refers  to  some  method  of  taking  testimony  different  from 
that  referred  to  in  the  first  paragraph  of  equity  rule  67 ;  but  we  are 
convinced,  upon  consideration  of  the  matter,  that  they  refer  to  the 
same  subject  and  are  to  be  construed  in  pari  materia* 

§  1696.  Provision  in  Original  Tndioiary  Act. 

The  taking  of  depositions  on  written  interrogatories  and  commis- 
sion has  not  been  specially  favored  in  our  rules  and  statutes;  and 
other  methods  of  taking  proof  are  adopted  when  practicable.  In  the 
first  place,  the  original  Judiciary  Act  declared  that  the  mode  of  proof 
in  equity  should  be  by  oral  testimony  in  open  court;  but  there  was 
a  proviso  in  this  statute  which  saved  the  power  of  the  courts  of  the 
United  States  to  grant  a  dedimus  potestatem  according  to  conmion 

1  2  Dan.  Ch.  Pr.  490,  626.  ''A  oommis-  dal  writ,  cannot  be  issued  without  an 
sion  to  examine  witnesses,  being  a  spe-  order."    1  Smith  Ch.  Pr.  (2d  ed.)   261. 
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iisage^  ^^  when  it  Inay  be  necessary  to  prevent  a  failure  6t  delaj  of 
justice."  ^  It  is  obvious  that  under  this  statute  a  commission  could 
not  properly  issue,  except  upon  a  special  order  of  the  court;  and 
some  showing  was  necessary  that  the  taking  of  the  testimony  in  this 
way  was  essential  to  the  adininistration  of  justice; 

§  1687.  lisiianoe  of  CominiBsidn  under  Equity  Bules. 

The  following  provisions  pertaining  to  the  taking  of  testimony  on 
interrogatories  and  commission  are  found  in  the  equity  rules. 

Equity  Rule  B7  (in  part) :  After  the  cause  is  At  issue,  commissions  to  take 
testimony  may  be  taken  out  in  vacation  as  well  as  in  term,  jointly  by  both  parties, 
or  severally  by  either  party,  upon  interrogatories  filed  by  the  party  taking  out 
the  same  in  the  clerk's  office,  ten  days'  notice  thereof  being  given  to  the  adverse 
party  to  file  cross-interrogatories  before  the  issuing  of  the  commission;  and  if  no 
ctDss-interrogatories  are  filed  at  the  expiration  of  the  timci  the  commission  may 
issue  ea  parte.  In  all  cases  the  commissioner  or  commissioners  may  be  named  by 
the  court  or  by  a  judge  thereof;  and  the  presiding  judge  of  the  court  exercising 
jurisdiction  may,  either  in  term  time  or  in  vacation,  vest  in  the  clerk  of  the  court 
general  power  to  name  commissioners  to  take  testimony.' 

Equity  rule  67  (Amendment  of  1861,  in  part) :  Testimony  may  be  taken  on 
commission  in  the  usual  way,  by  written  interrogatories  and  croas-interrogatories, 
on  motion  of  the  court  in  term  time,  or  to  a  judge  in  vacation,  for  special  reasons, 
satisfactory  to  the  court  or  judge. « 

§  1698.  Issuance  of  Commission  under  Present  Statute. 

The  prdvisioti  of  the  original  Judiciary  Act  allowing  the  issuance 
of  a  commission  only  when  it  is  necessary  in  order  to  prevent  a  failure 

t  Act  Sept.  24,  1780,  ch.  20,  sec.  30,  seded  by  equity  rule  67  of  the  series  of 

1  SUt.  L.  88-90.  1842. 

3  See  144  U.  S.  689  and  20  L.  ed.  916.  4  1  Black  7,  and  20  L.  ed.  917. 

Equity  rules  25  and  20  of  the  series  For   a    form   for   the   commission   to 

of  1822  contained  the  following  provi-  take  a  deposition  on  interrogatories,  see 

sions  authorizing  depositions  to  be  tak-  No.  13  of  Rules  for  Circuit  Court  of  the 

en  upon  commission:     "Testimony  may  First  Circuit. 

be  taken  dccording  to  the  acts  of  Con-  The   following  rule   is  now   in   force 

press  or  under  a  commission.  .  .  .  Com-  in  the  First  Circuit:     "Except  as  the 

missions  to  take  depositions  may  be  exe-  court  or  judge  may  for  good  cause  other- 

cuted  by  any  person  qualified  to  take  wise  order,  the  party  applying  for  a 

testimony  according  to  the  laws  of  the  commission  on  interrogatories  must  file 

state,  or  by  any  person  or  persons,  not  his  interrogatories  in  the  clerk's  office 

exceeding  three,  appointed  or  named  in  and  caUse  the  adverse  party  to  be  served 

the  commission  by  order  of  the  court,  or  by  the  clerk   with  a  copy  thereof  ten 

by  any  judge  thereof  in  vacation.     All  days  before  the  commission  can  issue; 

testimony    t*iken    under    a    commission  and  during  said  ten  days  the  adverse 

shall   be  taken  on   interrogatories  and  party  may  file  his  cross  interrogatories, 

cross-interrogatories  filed  in  the  cause.  In  special  cases,  however,  the  court  or 

unless  the  parties  shall  dispense  there-  judge  may  allow  supplementary  inter- 

with."     These    provisions   were   super-  rogatories  or  cross  interrogatories  to  be 
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or  delay  of  justice  has  been  re-enacted  in  the  Bevised  Statutes.  The 
reader  should  note  that  this  statute  and  the  rule  above  quoted  refer  to 
identically  the  same  mode  of  procedure. 

Revised  Statutes,  section  866:  In  any  case  where  it  is  necessary,  in  order 
to  prevent  a  failure  or  delay  of  justice,  any  of  the  courts  of  the  United  States 
may  grant  a  dedimtis  potestatem  to  take  depositions  according  to  common  usage,  b 

§  1699.  Summary. 

It  thus  appears  from  the  rules  and  statutes  that  an  order  of  the 
court  should  always  be  obtained  where  depositions  are  to  be  taken 
upon  written  interrogatories  and  commission,  and  the  application 
should  be  supported  by  an  affidavit  showing  cause  why  the  issuance 
of  the  commission  is  necessary  to  the  administration  of  justice.*  It 
cannot  be  said  that  this  rule  embodies  any  radical  departure  from 
the  practice  of  the  English  chancery ;  for  as  we  have  already  seen,  an 
order  of  court  was  always  necessary  under  the  practice  of  diat  court. 
We  apprehend  that,  in  the  practice  of  the  federal  courts,  an  order  to 
take  depositions  on  commission  in  an  equity  cause  will  usually  be 
granted  almost  as  a  matter  of  course  in  all  cases  where  the  applica- 
tion is  not  opposed,  provided  the  applicant  makes  it  appear  that  the 
testimony  is  material  and  that  the  witness  resides  at  a  distance. 

§  1700.  Considerations  Bearing  on  Propriety  of  Granting  Oommisiion. 

In  discussing  the  right  of  the  court  to  grant  a  commission  to  take 
depositions  on  written  interrogatories,  the  courts  frequently  empha- 
size the  point  that  the  commission  should  be  granted  only  when,  In 
the  language  of  the  statute,  there  is  a  well-grounded  apprehension  of 
a  failure  or  delay  of  justice.  Language  to  this  effect  is  most  com- 
monly found  in  decisions  involving  the  practice  in  actions  at  law.  As 
applied  to  this  class  of  proceedings  the  method  of  taking  testimony  by 
commission  is  said  to  be  cumbersome ;  "^    and  the  courts  are  averse 

filed  with  the  clerk,  or  before  the  com-  sOn   an   application   for   a   dedimuM 

missioner,  and  impose  other  terms  on  potestatem  under  sec.  866,  R.  S.  the  ma* 

the  parties."    No.  13  of  Rules  of  Circuit  teriality  of  the  testimony  and  the  pur« 

Court  of  First  Circuit.  pose  for  which  it  is  to  he  used  are  of 

s  In  taking  depositions  in  equity  by  material  value  in  determining  whether 

a  commission  granted  under  section  866  the  application  should  be  granted.    U. 

R.  8.,  <*common  usage"  is  to  be  deter-  B.  v.  Parrott  (1869)  1  McAll.  447,  Fed. 

mined   by   the    usage    and   practice   of  Ca.«*.  No.  15,999. 

oourts  of  equity  existing  at  the  time  ?  Henning  v,  Boyle    (1901)    112  Fed. 

that    section    became    effective     (1789,  397. 
1874).    United  States  v,  Parrott  (1869) 
1  IfcAll  447 1   United  States  v.  Fifty 
Boxes  (1899)  92  Fed.  602, 
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from  granting  a  commission  unless  it  is  clearly  necessary.^  We  can- 
not see  that  the  suggestion  as  to  the  cumbersomeness  of  the  method 
of  taking  testimony  by  commission  is  valid,  so  far  as  concerns  equity 
practice.  If  a  witness  in  an  equity  suit  is  not  available  for  examina- 
tion  before  the  examiner,  or  if  no  examiner  has  been  appointed  to 
take  the  testimony,  the  proceeding  by  commission  and  interrogatories 
is  a  method  naturally  and  properly  to  be  adopted,  for  it  is  the  method 
that  above  all  others  is  based  on  the  ancient  usage  and  practice  of  thei 
court  of  chancery.  Accordingly  a  court  of  equity  should  not  hesitate 
to  issue  the  commission  where  the  witness  whose  testimony  is  sought 
is  a  material  witness  and  it  is  not  practicable  or  convenient  to  examine 
him  in  some  other  way.  Of  course,  if  the  circumstances  are  such 
that  the  party  desiring  to  take  the  deposition  can  proceed  upon  notice, 
under  section  863  of  the  Kevised  Statutes,  he  is  not  likely  to  apply 
for  a  commission,  and  the  court  might  very  well  refuse  it,  if  one  were 
asked  for. 

§  1701.  Cause  Pending  in  Other  Court. 

The  power  of  a  federal  court  to  grant  a  commission,  or  dedimus 
potestatem,  under  section  866  of  the  Revised  Statutes  extends  only  to 
situations  where  the  testimony  is  to  be,  or  could  be,  used  in  a  con- 
troversy over  which  the  court  granting  the  commission  has  jurisdic- 
tion. A  federal  court  has  no  power  to  issue  such  a  commission  for 
the  taking  of  testimony  to  be  used  in  some  other  tribunal  in  a  con- 
troversy over  which  the  court  issuing  the  commission  has  no  jurisdic- 
tion.®    But  under  the  second  clause  of  that  section  a  federal  court  of 

s  In  Zych  v,  American  Car  etc.  Co.  privily  by  inquiring  needleealy  into 
(1904)  127  Fed.  727,  the  court,  in  dis-  the  private  affairs  of  others,  and  taking 
cussing  the  bearing  of  section  866  on  reams  of  testimony  having  no  relation 
the  practice  of  law,  said:  "The  right  to  the  pending  suit  for  some  ulterior 
to  a  dedimua  exists,  as  it  seems,  under  purpose.  This  practice,  as  a  matter  of 
this  statute,  when  there  is  a  well-ground-  course,  should  be  discouraged  by  every 
ed  apprehension  of  a  failure  or  delay  of  means  within  the  control  of  the  court, 
justice.  In  many  cases  which  might  be  A  court  is  not  bound  to  award  a  dedi- 
supposed  it  might  be  found  necessary,  mua  simply  because  it  is  asked  for  or 
after  a  suit  is  brought,  to  obtain  the  on  account  of  every  shallow  pretense 
testimony  of  a  witness  in  advance  of  that  may  be  advanced.  It  should  take 
the  trial  to  prevent  a  failure  or  delay  pains  to  inquire  into  the  good  faith  of 
of  justice,  and  no  good  reason  occurs  to  the  application  and  the  grounds  upon 
the  mind  of  the  court  why  a  dedimua  which  the  application  is  based,  and  nev- 
should  not  be  granted  when  to  refuse  er  hesitate  to  refuse  a  dedimus  unless  it 
it  would  lead  to  a  denial  of  justice  or  is  satisfied  that  the  trial  will  be  unduly 
to  unreasonable  delay  in  obtaining  it.  delayed  or  that  there  may  be  a  failure 
The  usual  objection  that  is  made  to  of  justice  if  the  application  is  not  grant- 
granting  a  dedimus  for  the  taking  of  ed. 

testimony  in  advance  of  the  trial  is  that       9  United  States  v,  Hon^  Hing  (1902) 

parties  are  often  disposed  to  abuse  the  48  Fed.  635, 
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equity  has  power  to  perpetuate  testimonj  to  be  used  in  an  admiralty 
suit  not  yet  pending.*® 

The  federal  court  sitting  as  a  court  of  equity  will  not  entertain  an 
application  for  a  commission  to  take  testimony  to  be  used  in  an 
action  pending  in  the  law  side  of  the  same  courts  for  the  court  of  law 
has  ample  power  in  that  respect.** 

d.  Interrogatories. 

§  1702.  Original  and  Cross  Interrogatories. 

According  to  the  practice  of  the  English  chancery  the  interroga- 
tories propounded  to  the  witnesses  are  always  previously  reduced  to 
writing,*'  and  they  should  be  such  as  are  adapted  to  bring  out  the 
matters  proper  to  sustain  the  plaintiff's  cause  or  the  defense  of  the 
defendant.  The  interrogatories  are  termed  original  when  exhibited 
by  the  person,  either  plaintiff  or  defendant,  who  produces  the  witness. 
When  filed  on  behalf  of  the  adverse  party,  they  are  called  cross-inter- 
rogatories.*^ Original  interrogatories  are  also  commonly  called 
interrogatories  in  chief. 

§  1703.  Scope  and  Form  of  Interrogatories. 

In  drawing  the  interrogatories  it  is  important  that  the  solicitor 
charged  with  this  duty  should  cover  the  whole  groimd  so  far  as  the 
witness  to  be  examined  may  be  supposed  to  have  information  or 
knowledge;  and  it  has  been  customary  to  close  the  interrogatories 
with  a  final  general  question.  This  interrogatory  calls  upon  the 
witness  to  state  any  other  matters  about  the  issue  that  may  happen 
to  be  within  his  knowledge  but  not  covered  by  the  special  interroga- 
tories. The  form  of  the  last  interrogatory  is  prescribed  in  the  follow- 
ing rule,  adopted  from  the  English  Orders  in  Chancery  of  1833.*^ 

Equity  Rule  71 :  The  last  interrogatory  in  the  written  interrogatories  to  take 
testimony  now  commonly  in  use  shall  in  the  future  be  altered,  and  stated  in  sub* 
stance  thus:  Do  you  know,  or  can  you  set  forth,  any  other  matter  or  thing 
which  may  be  a  benefit  or  advantage  to  the  parties  at  issue  in  this  cause,  or  either 
of  them,  or  that  may  be  material  to  the  subject  of  this  your  examination,  or  the 
matters  in  question  in  Mb  cause?  If  yea,  set  forth  the  same  fully  and  at  large 
in  your  answer. 

10  Qreen  «.  Compagnie  Qenerale  allowed  on  a  enmmission  Issuing  from  a 
(1897)  82  Fed.  490.  federal  court 

u  Peters  v.  Prevost   (1818)   1  Paine      it  2  Dan.  Ch.  Pr.  466. 
64,  Fed.  Cas.  No.  11,032.  i4Rule    32,   Sng.    Orders   ii*    Okuu 

IS  See  poet,  S  1708,  as  to  conditions    (1833), 
imder  which  oral  examination  may  be 
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§  1704.  Leading  Qaestipm. 

Interrogatories  in  chief  should  not  be  leading.  If  they  are  leading, 
the  deposition  taken  on  them  can  be  suppressed.  A  question  is  said 
to  be  leading  when  it  is  cast  in  such  form  as  to  suggest  to  the  witness 
the  answer  that  is  desired.  The  interrogatory  should  not  point  to  one 
side  of  the  controversy  more  than  the  other.  A  leading  question  is 
objectionable  because  the  evidence  elicited  by  it  is  presented  to  the 
court,  which  is  to  judge  of  the  effect  of  it,  not  as  it  would  be  if  it 
were  the  unassisted  testimony  of  the  witness,  but  in  a  form  and  with 
a  coloring  prompted  by  professional  skill  and  a  previous  knowledge 
of  the  case  to  be  proved.  It  has  been  said  that  if  such  a  mode  of 
proof  were  admitted,  there  would  not  be  the  same  probability  that  a 
witness  would  state  the  whole  transaction.  It  is  better  to  require  that 
questions  should  be  so  drawn  as  to  elicit  the  plaintiff's  own  independ- 
ent and  unassisted  statement  of  the  facts  to  which  he  is  to  testify.^  ^ 

Where  interrogatories  are  obviously  leading  the  court  may,  in  its 
own  discretion,  reject  the  evidence  taken  upon  it  at  the  hearing, 
although  no  formal  ■  motion  to  suppress  the  deposition  has  been 
made.** 

§  1705.  When  Leading  Ctnestions  Permissible  on  Examination  in  Chief. 

If  the  ruje  rejecting  leading  interrogatories  were  inexorably 
enforced  at  every  point,  the  practice  would  be  very  troublesome  and 
lead  to  much  unnecessary  expense.  Accordingly  the  rule  is  limited  so 
as  to  apply  only  to  material  ipatters  in  the  case.  Matters  directly  con- 
nected with  the  m^in  issue  cannot  be  proved  by  leading  questions; 
but  if  the  point  to  which  the  question  is  addressed  is  merely  intro- 
ductory, the  question  may  be  put  in  the  leading  form.  This  is  per- 
mitted because  the  answer  in  this  situation  would  not  h^  decisive  of 
the  case,  whether  in  the  affirmative  or  negative.  "If  it  were  not 
allowed  to  approach  the  points  in  issue  by  such  question  the  examina- 
tion of  witnesses  would  run  to  an  inmoderate  length."  *^ 

§  1706.  Leading  Ctnestiens  Permissible  on  CroM  Szaaunation. 

w 

Cross-interrogatories  are  not  subject  to  objection  on  account  of 
being  in  a  leading  form.  The  reason  is  that  cross-interrogatories  are 
put  by  the  adverse  party,  to  whom  the  witness  may  conceivably  be 

.     !•  2  Daiu  Ck.  Ft.  467.  i'  2  Dan.  Ch.  Pr.  468. 

i<  Delves   v.    Lord    Bagot    (1817)    2 
Fowl.  Ex.  Pr.  129:  2  Dan.  Ch.  Pr.  468. 
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hostile.  The  cross-interrogatories  should  be  confined,  generally 
speaking,  to  the  case  made  or  the  facts  brought  out  in  the  inter- 
rogatories in  chief.  A  party  cannot  properly  use  cross-interrogatories 
to  develop  his  own  case.  If  there  should  be  any  parts  of  the  case  that 
can  only  be  proved  by  a  witness  examined  on  behalf  of  the  adverse 
party,  the  proper  course  is  to  exhibit  original  interrogatories  for  the 
examination  of  such  witness  in  chief. ^^ 

§  1707.  Exoeptioni  to  Interrogatories. 

Interrogatories  to  be  propounded  to  a  witness  whose  deposition  is 
to  be  taken  under  a  commission  are  subject  to  exception.  The  excep- 
tions should,  under  the  present  practice,  be  made,  if  practicable, 
before  the  commission  is  issued ;  but  where  the  exception  is  one  that 
might  be  taken  to  the  evidence  if  the  witness  were  oflFered  for  oral 
examination  in  open  court,  the  exception  to  the  admissibility  of  the 
evidence,  if  duly  reserved,  may  be  passed  on  at  the  trial.  In  a  case 
where  the  objection  went  to  the  relevancy  of  the  matter  sought  to  be 
elicited  and  was  made  before  the  commission  issuedy  the  court  over- 
ruled the  exception  without  prejudice,  observing  that  the  relevancy 
of  the  testimony  could  be  more  satisfactorily  passed  on  at  the 
hearing.^* 

§  1708.  Oommission  Allowing  Oral  Szamination. 

An  oral  examination  or  cross-examination  (in  conformity  with 
the  practice  sanctioned  in  equity  rule  67  in  the  case  where  proof  is 
taken  before  an  examiner)  may  be  had  where  a  deposition  is  taken 
upon  a  commission,  or  dedimus  potestatem,  if  the  court  sees  fit  to 
allow  it.  The  "  common  usage  "  of  equity  practice,  as  indicated  in 
section  866  of  the  Revised  Statutes,  would  seem  to  imply  that  the 
examination,  when  a  deposition  is  taken  on  commission,  should 
always  be  on  written  interrogatories,  in  conformity  with  the  ancient 
practice  of  the  court  of  chancery;  but  equity  rule  67,  in  providing 
for  an  oral  examination,  is  considered  to  have  changed  the  common 
usage  on  this  point  so  far  as  to  make  it  permissible  for  the  court  in 
its  discretion  to  make  an  order  for  an  oral  examination  or  cross* 
examination,  upon  the  execution  of  the  commission,  provided  one  of 
the  parties  has  previously  given  general  notice  for  an  oral  examina- 
tion under  equity  rule  67.*^ 

IS  2  Dftn.  Ch.  Pr.  468.  400.  <o  EnoyclopeBdia    Britannioa    Go.    r. 

i»  Leeds  v.  Evans  (1(K)0)  99  Fed.  28  Werner  Co.  (1906)  138  Fed.  461;  Edi- 
(decision  based  on  rule  of  the  particular  son  Electric  Co.  V.  WestinghouM  etc. 
court).  Co.   (1890)   138  Fed.  460.    The  practice 

Eq.  Prac.  Vol.  II.— 66, 


1042  FEDERAL  EQUITY  PRACTICE.     [§§  1709,  1710 

0.  Execution  of  CotnmisHon, 

§  1709.  Anthority  of  CommiMioner  to  Execute  CommiifioiL. 

A  commission  issued  to  four  commissioners  jointly  cannot  be 
executed  by  three  only,  unless  the  commission  expressly  provides  that 
it  may  be  executed  by  all  or,  in  the  alternative,  "  by  any  three  of 
them.^'^^  A  deposition  will  be  suppressed  where  the  commission 
issued  to  several  persons  "  or  to  any  one  of  them  "  is  executed  b^  one 
of  these  persons  acting  jointly  with  a  third  person  who  is  not  named 
in  the  conunission.^^ 

A  United  States  commissioner  can  take  a  deposition  without  being 
sworn.    Being  an  official  his  acts  are  prima  facie  valid.*' 

§  1710.  Execution  of  Comminion  in  District  of  Columbia. 

The  following  provisions  of  the  Eevised  Statutes  govern  the  mode 
of  proceeding  to  be  followed  where  it  is  desired  to  take  testimony  in 
the  District  of  Columbia  to  be  used  in  any  suit  depending  in  a  state, 
territorial,  or  foreign  court. 

1.  Revised  Statutes,  section  871 :  When  a  commission  to  take  the  testimony  of 
any  witness  found  within  the  District  of  Ck)lumbia,  to  be  used  in  a  suit  depending 
in  any  state  or  territorial  or  foreign  court,  is  issued  from  such  court,  or  a  notice 
to  the  same  effect  is  given  according  to  its  rules  of  practice,  and  such  commission 
or  notice  is  produced  to  a  justice  of  the  supreme  court  of  said  district,  and  due 
proof  is  made  to  him  that  the  testimony  of  such  witness  is  material  to  the  party 
desiring  the  same,  the  said  justice  shall  issue  a  summons  to  the  witness,  requiring 
him  to  appear  before  the  commissioners  named  in  the  commission  or  notice,  to 
testify  in  such  suit,  at  a  time  and  at  a  place  within  said  district  therein  specified. 

2.  Revised  Statutes,  section  872:  When  it  satisfactorily  appears  by  affidavit 
to  any  justice  of  the  supreme  court  of  the  District  of  Columbia,  or  to  any  com- 
missioner for  taking  depositions  appointed  by  said  court- 
followed  in  these  cases  is  convenient  permissible  to  authorise  an  oral  exami- 
enough  and  perhaps  desirable  to  be  nation  where  a  deposition  is  taken  on 
adopted.  However,  it  seems  to  overlook  commission  is  to  consider  the  commis- 
one  important  point.  As  we  have  al-  sioner  who  takes  the  deposition  as  being, 
ready  observed*  the  issuance  of  a  dedi-  pro  hao  vice,  an  examiner  under  equity 
mus  poiesiaiem  under  section  806  of  rule  67.  ^  examiner  certainly  has 
the  Hevised  Statutes  is  identical  with  authority  to  examine  orally  whether  a 
the  method  which  proceeds  by  commis-  commissioner  does  or  not. 

sion  in  conformity  with  the  provision  >i  Sergeant  r.  Biddle  (1819)  4  Wheat, 

quoted  above  (S  1697)  from  equity  rule  608,  4  L.  ed.  627.    See  Guppy  v.  Brown 

67;  and  the  amendment  to  that  rule  pro-  (1805)  4  Dall.  410,  1  L.  ed.  887. 

vides  that  when  testimonv  is  taken  on  >>  Willings  r.  Gonsequa    (1816)    Pet. 

commission  it  shall  be  taken  "in  the  C.  C.  301,  Fed.  Gas.  No.  17,767. 

usual  way,  by  written   interrogatories  »  Hoyt  t?.  Hammekin  (1852)  14  How. 

and  cross-interrogatories."  346»  14  U  ed.  449. 
One  ground  on  which  it  seems  to  be 
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First.  That  any  penon  within  said  district  is  a  material  witness  for  either 
party  in  a  suit  pending  in  any  state  or  territorial  or  foreign  court; 

Second.  That  no  commission  nor  notice  to  take  the  testimony  of  such  witness 
has  been  issued  or  given;  and 

Third.  That,  according  to  the  practice  of  the  court  in  which  the  suit  is  pending, 
the  deposition  of  a  witness  taken  without  the  presence  and  consent  of  both  parties 
will  be  received  on  the  trial  or  hearing  thereof,  such  officer  shall  issue  his  sum- 
mons, requiring  the  witness  to  appear  before  him  at  a  place  within  the  district, 
at  some  reasonable  time,  to  be  stated  therein,  to  testify  in  such  suit. 

3.  Revised  Statutes,  section  873:  Testimony  obtained  under  the  two  preceding 
sections  shall  be  taken  down  in  writing  by  the  officer  before  whom  the  witness 
appears,  and  shall  be  certified  and  transmitted  by  him  to  the  court  in  which  the 
suit  is  pending,  in  such  manner  as  the  practice  of  that  court  may  require.  If  any 
person  refuses  or  n^lects  to  appear  at  the  time  and  place  mentioned  in  the  sum- 
mons, or,  on  his  appearance,  refuses  to  testify,  he  shall  be  liable  to  the  same  pen- 
alties as  would  be  incurred  for  a  like  offense  on  the  trial  of  a  suit. 

d.  Commission  to  Take  Testimony  Abroad. 

§  171L  Anfhority  to  Lwno  CommiBsioii  to  Qo  Abroad. 

If  a  deposition  is  to  be  taken  in  a  foreign  country  the  proceeding 
by  commission  and  written  interrogatories  supplies  the  normal 
method  by  which  it  is  accomplished.  The  equity  court  now  has 
power,  under  rule  67,  to  appoint  an  examiner  to  take  oral  testimony 
abroad ;  but  before  that  rule  was  adopted,  a  commission  supplied  the 
only  means  by  which  a  deposition  could  be  taken  in  a  foreign  coun- 
try.** It  seems  to  be  commonly  supposed  that  a  commission  to 
examine  witnesses  abroad  is  grantable  only  under  section  866  of  the 
Revised  Statutes,  and  the  application  is  always  considered  to  be 
made  under  the  first  clause  of  that  statute ;  *^  but  it  seems  to  be 
obvious  that,  so  far  as  this  provision  applies  to  the  equity  courts,  it 
is  merely  declaratory  of  the  practice  that  has  always  been  recognized 
in  the  English  court  of  chancery. 

§  1712.  Order  OrantaUo  Only  on  Spedal  XotioiL 

A  motion  for  the  appointment  of  commissioners  to  take  testimony 
abroad  is  not  grantable  of  course,  and  previous  notice  to  the  adverse 
party  is  necessary.*®  Formerly  the  order  had  to  be  obtained  in 
court    But  under  rule  8  it  can  be  granted  at  chambers.*^ 

S4  Stein  v.  Bowman   (1839)   13  Pet.  S7  Peters  v.  Prevost   (1813)   1  Paine 

200,  10  L.  ed.  129.  64,  Fed.  Cas.  No.  11,032. 

SB  En^nrclopsedia     Britannica     Co    v.  It  was  held  in  a  very  early  case  that 

Werner  Co.  (1905)   138  Fed.  461.  the  motion  for  the  award  of  a  commis- 

s<  United   States   r.    Parrott    (1869)  slon  to  take  a  deposition  in  a  foreign 

Fed,  Cas.  ^o,  15,999,  ooontrjr  should  name  the  commission- 


1044  FEDERAL  EQUITY  PRACTICE.  [§§  1713-1715 

A  oommission  to  take  a  deposition  in  a  fbreign  country  may  issue 
for  the  plaintiflF  ex  parte  by  order  of  the  court,  or  of  a  judge  in 
vacation,  if  the  opposite  party  does  not  file  his  cross-interrogatories 
within  the  time  limited  in  the  first  paragraph  of  equity  rule  67.^^ 

§  1713.  Conunistion  to  Take  Expert  Testimony. 

A  commission  to  examine  witnesses  abroad  may  be  issued  to  take 
the  testimony  of  experts  as  of  other  witnesses.  The  circumstance 
that  such  testimony  cannot  be  advantageously  taken,  or  the  witness 
subjected  to  satisfactory  cross-examination,  otherwise  than  on  an 
oral  examination  that  can  be  had  only  at  heavy  expense,  is  not  a 
sufficient  consideration  to  justify  the  court  in  refusing  such  a  com* 
mission.** 

§  1714.  Seoond  Commiuion  to  1?oreign  Country. 

The  court  has  authority  to  grant  a  second  commission  to  a  foreign 
country  for  the  purpose  of  examining  other  witnesses  than  those 
examined  under  the  prior  commission;  but  this  authority  will  be 
exercised  in  exceptional  cases  only. 

OVallaghan  v.  O^Brien  (1008)  116  Fed.  034,  reversed  on  another  point  (1003)  60 
C.  C.  A.  347,  125  Fed.  657 1  An  open  oonuniBsion  was  iuued  authorizing  the 
examination  of  such  witnesses  in  Ireland  as  might  be  called  by  either  party.  After 
the  return  of  the  commission  with  the  depositions  taken  thereunder,  one  of  the 
defendants  applied  to  the  court  for  a  new  commission  for  the  purpose  of  examin- 
ing other  witnesses.  The  court  refused  to  grant  it  but  reserved  the  right  to  grant 
it  "  if  upon  consideration  of  the  evidence  at  the  final  hearing  it  should  tlien-appear 
to  the  court  that,  in  fairness  to  the  parties  and  to  promote  the  ends  of  justice,  an 
opportunity  should  be  given  to  obtain  the  new  evidence," — a  rather  exceptional 
reservation.  But  the  commission  was  finally  refused  because  it  appeared  from 
the  evidence  that  the  testimony  in  question  would  make  about  as  much  in  favor 
of  one  party  as  the  other,  and  hence  could  be  considered  immaterial. 

§  1715.  Vormalities  Incident  to  Taking  Deposition. 

The  commissioner  to  whom  authority  is  given  to  take  a  deposi* 
tion  in  a  foreign  country  must  take  the  oath  annexed  to  the  com- 
ers; and  an  application  was  denied  >  8  Prevail  v.  Bache  (1838)  5  Cranch 
where  they  were  not  named.  Yanstop-  C.  C.  462,  463.  This  decision  was  based 
horst  r.  Maryland  (1701)  2  Dall.  401,  upon  equity  rule  26  of  the  series  of  18tt» 
1  L.  ed.  433.  Under  the  present  prac-  The  first  paragraph  of  equity  rule  67 
tice  it  is  the  duty  of  the  court  to  name  contains  a  similar  provision, 
the  commissioners,  and  there  would  now  >>  HolHday  &  Sons  v.  Schultieberge 
seem  to  be  no  force  in  tliat  objection.    (1803)  57  Fed.  660, 
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mission,  and  he  should  make  it  appear  in  his  return  that  he  did  so.^^ 
It  is  not  a  fatal  objection  to  a  deposition  taken  under  a  dedimus 
poteatatem  that  the  instructions  to  the  commissioner  annexed  to  the 
commission  were  not  signed  by  the  clerk  or  by  defendant's  counsel  as 
required  by  a  rule  of  the  court*  ^ 

In  executing  a  commission  to  take  a  deposition  in  a  foreign  coun- 
try, the  commissioners  need  not  certify  in  whose  handwriting  the 
deposition  was  taken :  '^  nor  is  it  necessary  for  the  certificate  to  recite 
that  the  testimony  was  reduced  to  writing  by  the  commissioner  or  by 
the  witness  himself  in  the  commissioner's  presence.  Section  864  of 
the  Bevised  Statutes,  which  requires  such  a  recital,  does  not  apply 
to  depositions  taken  in  a  foreign  country.** 

§  1716.  Betnni  of  Depoiition  from  Abroad. 

A  de^KSsition  taken  by  commission  before  a  person  oonneeted  with 
the  embassy  in  a  foreign  country  may  be  sent  to  this  eountry  in  the 
embassy  mail  bag,  provided  it  is  then  delivered,  or  mailed,  to  the 
clerk  of  the  court  by  the  embassy  authorities  here.** 

to  FrevaU  v.  Bache  (183S)  Fed.  Gas.       MBird  v.  Halaj  USOS)  97  Fed.  671; 

No.  5,113.  Ofles  v,  Paxson  (ISSS)  36  Fed.  882. 

81  United  States  v.  Pings  (1880)    4      ><  U.  S.  r.  Flft^* Boxes  of  Lace  (18^) 

Fed.  714.  02  Fed.  601.   See  also,  iH  this  eonnection, 

tsKeene  v.  Meade   (1830)  3  Pet  1,  p09t,  |  1741. 
8,  7  L.  ed.  681,  684. 
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Taking  Deposition  on  Notice. 

a.    Bulea  and  Biaiutes. 

§  1717.  Statutory  Method  of  Taking  DepotitioiL 

We  have  thus  far  considered  the  methods  of  taking  proof  in  equity 
that  prooeed  (1)  by  oral  examination  before  an  examiner  and  (2) 
by  deposition  taken  on  interrogatories  and  commission.  A  third 
method  is  that  which  proceeds  by  the  taking  of  a  deposition  on  notice 
in  the  mode  and  under  the  conditions  pointed  out  in  sections  863  to 
865^  inclusive^  of  the  Bevised  Statutes.  In  order  to  remove  the 
possibility  of  confusion^  we  should  remind  the  reader  that  the  subject 
now  under  consideration  is  the  taking  of  testimony  to  be  used  uncon- 
ditionally as  ordinary  proof  in  equity  causes.  On  its  f  ace^  section 
863  of  the  Revised  Statutes  refers  exclusively  to  proof  taken  de  bene 
esse,  but  the  reader  should  not  be  misled.  This  statute  provides  for 
a  certain  mode  of  taking  proof,  and  it  prescribes  the  conditions  under 
which  proof  may  be  taken ;  and  that  method  and  those  conditions  are 
adopted  in  equity  rule  68  as  one  of  the  modes  of  proceeding  by  which 
unconditional  proof  may  be  taken.  That  this  rule  68  refers  to  the 
taking  of  ordinary  unconditional  proof  is  manifest  not  only  from  the 
circumstance  that  the  rule  itself  refers  to  the  taking  of  proof  after 
the  cause  is  at  issue  but  also  from  the  fact  that  the  taking  of  testi- 
mony de  bene  esse  is  provided  for  in  a  subsequent  rule  (70).  That 
equity  rule  68  refers  to  and  adopts  the  method  of  taking  depositions 
provided  for  in  sections  863-865  of  the  Revised  Statutes  is  manifest 
from  the  fact  that  this  statute  was  the  only  one  in  existence  at  the 
time  of  the  adoption  of  equity  rule  68  that  could  possibly  have  been 
referred  to.*  The  rule  cannot  refer  to  a  deposition  taken  upon  a 
dedimus  potestatem  under  the  authority  of  section  866  of  the  Revised 
Statutes ;  for  at  the  time  of  the  adoption  of  the  rule,  this  latter  stat- 
ute existed  only  in  the  form  of  a  proviso  to  the  original  act  from 
which  sections  863-865  are  drawn ;  and,  besides,  section  866  does  not 
provide  for  a  method  of  taking  a  deposition  but  contains  merely  a 
recognition  of  the  power  of  the  court  to  grant  a  commission  according 
to  common  usage.  It  is  obvious,  therefore,  that  equity  rule  68  refers 
to  and  adopts  the  mode  of  taking  depositions  provided  for  in  sections 
863-865 ; '   and  when  a  deposition  in  equity  is  taken  under  the  rule 

1  Sections  863-865  of  the  Revised  Stat-  ing  equity  rule  68  with  section  863  is 
utpfl  are  drawn  from  the  Act  of  Sept.  24,  found  in  the  fact  that  the  rule  provides 
1789,  ch.  20,  sec.  30,  1  Stat.  L.  83.  for  a  subsequent  crosft-examination  when 

2  An  additional  circumstance  connect-  the  adverse  party  has  not  been  given 
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and  in  conformity  with  the  provisions  of  the  statute,  such  deposition 
can  be  used  in  ordinary  course  at  the  hearing.' 

It  is  well  recognized  that,  in  actions  at  law,  a  deposition  taken  in 
conformity  with  this  statute  is  taken  de  bene  esse,  that  is  condition- 
ally, and  it  cannot  be  read  if  the  witness  is  present  in  court  at  the 
trial,  or  if  the  attendance  of  the  witness  can  be  enforced/  But  in 
equity  such  a  deposition  is  ordinary  unconditional  proof. 

Elquity  Rule  68 :  Testimony  may  also  be  takeh  in  the  cause,  after  it  is  at  issue, 
by  deposition,  acoording  to  the  act  of  Congress.  But  in  such  case,  if  no  notice 
is  given  to  the  adverse  party  of  the  time  and  place  of  taking  the  deposition,  he 
shall,  upon  motion  and  affidavit  of  the  fact,  be  entitled  to  a  cross-examination  of 
the  witness,  either  under  a  commission  or  by  a  new  deposition  taken  under  the 
acts  of  Congress,  if  a  court  or  judge  thereof  shall,  under  all  the  circumstances, 
deem  it  reasonable. 


§  1718.  Conditions  under  Which  Beposition  May  Be  Taken  on  Botioe. 

The  equity  rule  says  that  depositions  may  be  taken  "  according  to 
the  act  of  Congress."  This  means  that  they  may  be  taken  in  the  man- 
ner and  subject  to  the  conditions  provided  in  the  act.  The  conditions 
there  named  are  these:  (1)  when  the  witness  lives  at  a  greater 
distance  from  the  place  of  trial  than  one  hundred  miles,  (2)  or  is 
bound  on  a  voyage  to  sea,  (3)  or  is  about  to  go  out  of  the  United 
States,  or  out  of  the  district  in  which  the  case  is  to  be  tried,  and  to  a 
greater  distance  than  one  hundred  miles  from  the  place  of  trial, 
before  the  time  of  trial,  (4)  or  when  he  is  ancient  and  infirm.^ 

notice  of  the  taking  of  the  deposition,  oral  examination  before  the  examiner 
Stevens  v.  Missouri  etc.  R.  Co.  (1900)  is  thus  made  necessary,  proof  taken  un- 
104  Fed,  937.  der  section  863  R.  S.'  might  be  consid- 
In  the  District  of  Columbia  a  deposi-  ered  as  being  taken  de  bene  es^e;  that 
tion  taken  under  section  863  of  the  Re-  is,  subject  to  be  used  only  in  the  event 
vised  Statutes  is  not  admissible  as  ordi-  the  witness  cannot  be  produced  before 
nary  proof  in  an  equity  cause.  Walker  the  examiner  for  oral  examination. 
V.  Parker  (1840)  5  Cranch  C.  C.  639,  But  this  would  seem  to  be  too  techni- 
Fed.  Cas.  No.  17,082.  The  reader  may  cal.  Undoubtedly  the  court  would  have 
be  reminded  that  the  equity  rules  pro-  the  authority  to  order  the  witness  to 
mulgated  by  the  supreme  court  are  not  be  examined  onxlly,  if  either  of  the  par- 
in  force  in  the  District  of  Ck)lumbia.  ties  should  make  a  special  motion  to 
3  Ordinary  proof  in  equity  taken  un-  that  effect  and  show  reason  for  the 
der  sections  863-865  of  Revised  Stat-  making  of  such  an  order, 
utes.  Mutual  Benefit  Life  Ins.  Co.  v.  4  Whitford  r.  Clark  County  (1886) 
Robison  (C.  C.  A.;  1893)  68  Fed.  723,  7  Sup.  Ct.  306,  119  U.  S.  622,  30  L.  ed. 
7  C.  C.  A.  444,  22  L.R.A.  326;  Stegner  600,  reversing  (1882)  13  Fed.  837.  In 
t7.  Blake  (1888)  36  Fed.  183.  deed,  section  866  R.  S.  expressly  so  pro- 
It  is  possible  that  if  one  of  the  parties  vides. 
has  given  notice  under  rule  67,  and  an       6  863  R.  S. 
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§  1719.  Kode  of  Taking  Depoiitioii  M  Fotioe. 

The  manner  in  which  the  deposition  may  be  taken  and  returned 
into  the  court  is  fully  described  in  the  statute  as  follows : 

Revised  Statutes,  section  863  (in  part) :  The  deposition  may  be  taken  before 
aiiy  judge  of  any  court  of  the  United  States,  or  any  commissioner  of  a  circuit 
court,  or  any  clerk  of  a  district  or  circuit  court,  or  any  chancellor,  justice,  or 
judge  of  a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a  city,  judge 
of  a  comity  court  <  or  court  of  common  pleas  of  any  of  the  United  States,  or  any 
notary  public,  not  being  of  counsel  or  attorney  to  either  of  the  parties,  nor  inter- 
ested in  the  event  of  the  cause.  Reasonable  notice  must  first  be  given  in  writing 
by  the  party  or  his  attorney  proposing  to  take  such  deposition,  to  the  opposite 
party  or  his  attorney  of  record,  as  either  may  be  nearest,  which  notice,  shall 
state  the  name  of  the  witness  and  the  time  and  place  of  the  taking  of  his  deposi- 
tion; and  in  all  cases  in  rem  the  person  having  the  agency  or  possession  of  the 
property  at  the  time  of  seizure  shall  be  deemed  the  adverse  party,  until  a  claim 
shall  have  been  put  in;  and  whenever,  by  reason  of  the  absence  from  the  district 
and  want  of  an  attorney  of  record  or  other  reason,  the  giving  of  the  notice  herein 
required  shall  be  impracticable,  it  shall  be  lawful  to  take  such  depositions  as 
there  shall  be  urgent  necessity  for  taking,  upon  such  notice  as  any  judge  author- 
ized to  hold* courts  in  such  circuit  or  district  shall  think  reasonable  and  direct. 
Any  person  may  be  compelled  to  appear  and  depose  as  provided  by  this  section, 
in  the  same  manner  as  witnesses  may  be  compelled  to  appear  and  testify  in  court. 

Revised  Statutes,  section  864:  Every  person  deposing  as  provided  in  the  pre- 
ceding section  shall  be  cautioned  and  sworn  to  testify  the  whole  truth,  and  care- 
fully examined.  His  testimony  shall  be  reduced  to  writing  or  typewriting  by  the 
officer  taking  the  deposition,  or  by  some  person  under  his  personal  supervision, 
or  by  the  deponent  himself  in  the  officer's  presence,  and  by  no  other  person,  and 
shall,  after  it  has  been  reduced  to  writing  or  typewriting,  be  subscribed  by  the 
deponeiit.7 

Revised  Statutes,  section  866:  Every  deposition  taken  under  the  two  preceding 
sections  sliall  be  retained  by  the  magistrate  taking  it,  until  he  delivers  it  with 
his  own  hand  into  the  court  for  which  it  is  taken;  or  it  shall,  together  with  a 
certificate  of  the  reasons  as  aforesaid  of  taking  it  and  of  the  notice,  if  any,  given 
to  the  adverse  party,  be  by  him  sealed  up  and  directed  to  such  court,  and  remain 
under  his  seal  until  opened  in  court. 

The  reader  will  observe  that  this  statute  applies  to  the  taking  of 
testimony  both  in  actions  at  law  and  suits  in  equity;  and  most  of 
the  decisions  of  the  federal  courts  in  regard  to  the  provisions  of  this 
statute  have  been  made  in  actions  at  law.    Ko  attempt  will  be  made  to 

<  The  judge  of  the  probate  court  of  a       ?  This  section  was  amended  so  as  to 
county  is  a  ju^e  of  a  county  court  and   read  as  above  by  the  Act  of  May  23, 
as  such  authorized  to  take  a  deposition   1900,  ch.  641,  31  Stat.  L.  182. 
under  see.  863  R.  B.    Fowler  v,  Merrill 
(1850)   11  How.  875,  13  L.  ed.  736. 
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present  the  results  of  those  decisions  in  this  chapter.    Only  a  few 
salient  points  will  be  noted.® 


§  1780.  Statutory  Method  AvaUable  Only  in  limiti  of  United  States. 

Depositions  can  be  taken  on  notice  in  the  method  provided  for  in 
this  statute  only  in  those  cases  where  the  witness  is  to  be  examined  in 
the  United  States.  The  method  does  not  extend  to  a  case  where 
depositions  are  to  be  taken  abroad.  This  is  shown  by  the  enumeration 
contained  in  the  statute  of  the  officers  before  whom  depositions  may 
be  taken.* 

§  1721.  Depositions  Can  Be  Taken  Only  after  Cause  at  Issne. 

The  reader  has  observed  that  unconditional  proof  can  be  taken  in 
the  method  provided  in  sections  863-865  of  the  Revised  Statutes  onlj^ 
by  virtue  of  equity  rule  68.  It  follows  that  such  proof  can  be  taken 
under  the  statute  only  to  the  particular  extent  to  which  the  rule  in 
question  has  adopted  the  provisions  of  the  statute.  An  illustration 
of  this  principle  is  found  in  connection  with  the  matter  of  the  time 
at  which  the  proof  can  be  taken.  By  the  terms  of  the  statute,  the 
testimony  of  a  witness  can  be  taken  at  any  time  while  the  cause  is 
depending.  This  means,  of  course,  at  any  time  after  the  bill  has  been 
filed  and  before  the  time  for  taking  proof  has  expired.  The  equity 
rule,  however,  allows  the  proof  to  be  taken  only  after  the  cause  is  at 
issue;  and  on  this  point  the  rule  controls  the  statute.  It  has  been 
held  that  a  subpoena  issued  by  a  clerk,  requiring  a  witness  to  appear 
for  examination,  when  no  answer  has  been  filed,  is  without  lawful 
authority.  ^^  And  if  the  witness  does  appear  in  response  to  such  a 
subpoena,  he  is  not  subject  to  be  committed  for  contempt  upon  refus- 
ing to  submit  to  an  examination.^^ 

sThe  statute  is  fully  annotated  and  cause  is  at  issue,  as  stated  in  rule  68, 
all  the  decisions  collated  in  3  Fed.  Stat,  but  it  is  possible  that  a  party  should  be 
Anno.  S-22.  permitted  to  take  proof  under  the  stat- 
•  Cortes  t7.  Tannhauser  (1883)  IS  Fed.  ute  at  any  time  after  the  bill  is  filed. 
607;  Bird  v.  Halsy  (1898)  87  Fed.  671,  The  right  to  take  this  proof  does  not 
677;  The  Alexandra  (1900)  104  Fed.  904,  rest  upon  equity  rule  68  but  exclusively 
907.  on  the  statute;  and  such  proof  would  be 
10  Stevens    v,   Missouri    etc.    R.    Co.  strictly  de  bene  ease,  as  stated  in  the 
(1900)   104  Fed.  934.  statute,  and  it  could  not  be  subsequent- 
ly Flower  f>,  MacGinniss   (C.  C.  A.;  ly  used  as  ordinary  unconditional  proof 
1901)  112  Fed.  377,  60  C.  C.  A.  291.  except  by  consent.    The  courts  seem  to 
It  is  possible  that  the  courts  have  have  been  correct  in  refusing  to  allow 
overlooked  one  point  in  these  cases.    It  unconditional  proof  to  be  taken  at  this 
is  undoubtedly  true,  and  these  decisions  juncture  but  wrong  in  refusing  to  al* 
80   hold,    that   ordinary    unconditional  low  nny  proof  to  be  taken  at  all. 
proof  cannot  be  taken,  except  after  the 
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1728.  WitiieM  Sending  Here  than  Hundred  Miles  Away. 

The  question  whether  a  witness  resides  more  than  a  hundred  miles 
from  the  place  of  trial  is  to  be  determined  by  reference  to  the  shortest 
route  of  usual  and  ordinary  travel  If  the  distance  measured  in  that 
way  is  greater  than  one  hundred  miles,  the  deposition  may  be  taken 
though  the  party  does  not  live  that  far  away  when  measured  by  a 
straight  line.** 

The  court  will  take  judicial  notice  that  cities  in  remote  states  are 
more  than  one  hundred  miles  away.*' 

For  the  purpose  of  determining  whether  a  witness  lives  at  a  greater 
distance  than  one  hundred  miles  so  as  to  justify  the  taking  of  a 
deposition  in  equity  on  notice,  the  court  will  presume  that  he  lives 
where  he  can  be  found  sojourning  or  abiding  for  any  lawful  purpose. 
One  who  goes  to  a  health  resort  to  a^ide  for  an  uncertain  length  of 
time  lives  there  for  the  purposes  of  taking  his  depositions.*^ 

ft.    Farmalities  Incident  to  Taking  Depoaition, 

§  1723.  Notice  of  Taking  Deposition. 

The  statute  provides  thaj;  before  a  deposition  can  be  taken,  reason- 
able notice  must  be  given  to  the  opposite  party,  his  attorney,  or  (in 
case  of  proceedings  in  rem)  to  the  agent  or  person  in  possession.  If 
it  is  impracticable  or  impossible  to  give  notice  in  the  particular  way 
or  to  tlie  person  prescribed  in  the  statute,  the  party  desiring  to  take 
the  deposition  may  procure  an  order  from  a  judge  of  the  court  to  take 
the  deposition  upon  such  notice  as  the  judge  considers  reasonable. 
No  departure  should  be  made  from  the  method  of  giving  notice  pro- 
vided in  the  statute  except  in  cases  of  urgent  necessity.  So  far  as  the 
statute  authorizes  the  taking  of  a  deposition  ex  parte,  or  upon  other 
notice  than  that  provided  for,  it  is  to  be  strictly  construed.*' 
Though  the  statute  does  not  explicitly  authorize  the  court  to  allow  a 
deposition  to  be  taken  ex  parte  and  without  any  notice  at  all,  it  is 
doubtless  permissible  for  the  court  to  make  such  an  order  in  case  of 
urgent  necessity.  The  statute  seems  to  have  been  so  construed,  and 
this  is  consistent  with  the  provision  of  equity  rule  68,  as  stated  in  the 
next  section  of  this  text. 

iiJenningB  v.  Menaugh    (1902)    118  !<  Mutual  Benefit  etc.  Co.  v,  Robison 

Fed.  612-  Bm  p.  Beebees  (1851)  2  WalL  (C.  C.  A.;  1893)  22  L.R.A.  325,  7  C.  C. 

Jr.  127,  Fed.  Cas.  No.  1,220.  A.  444,  68  Fed.  723,  732. 

It  Mutual  Benefit  etc.  Co.  v.  Robison  is  Wabh  v,  Rogers    (1851)    13  How. 

<C.  C.  A.;  1893)  22  L.RJ^..  325,  7  C.  C.  283,  14  L.  ed.  147. 
A.  444,  58  Fed.  723;  Blood  v.  Morrin 
(1905)  140  Fed.  018. 
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§  1724.  Subseqnelit  CroBa-Examiiiatioii  by  Vartj  Badeiving  Ho  Hotice. 

If  the  deposition  is  taken  ex  parte  upon  a  special  order  of  the 
court,  or  if  it  is  taken  on  notice  given  to  some  other  person  than  the 
adversie  party  himself,  as  where  it  is  served  on  an  attorney,  agent,  or 
person  in  po«e8aion,  the  adverse  party  can  afterwards  procure  leave 
to  cross-examine  the  witness  in  accordance  with  equity  rule  68. 

§  172S.  Subpoaia  and  Subpoena  Duces  Teenin. 

The  subpoena  is  the  ordinary  process  for  enforcing  the  attendance 
of  a  witness  to  give  his  deposition  in  pursuance  of  section  863  of 
the  Revised  Statutes.  By  this  means  a  witness  can  be  required  to 
appear  before  a  notary  public,  or  any  other  officer  before  whom  the 
deposition  can  properly  be  taken,  outside  of  the  district  in  which  the 
suit  is  pending. ^^  And  a  subpoena  duces  tecum  can  likewise  be  used 
to  enforce  the  production  of  documents.*^ 

§  1726.  Procnring  and  Serving  Subpoena. 

When  a  deposition  is  to  be  taken  upon  notice,  the  attendance  of  the 
witness  at  the  time  and  place  required  is  enforced,  says  Judge 
Lacombe,  in  the  following  manner :  "  The  party  wishing  to  compel 
the  attendance  goes  to  the  office  of  the  clerk  of  the  court  where  the 
trial  is  to  be  had,  and  obtains  from  him  an  original  writ  of  subpoena 
and  a  copy,  no  application  to  the  judge  therefor  being  required.  He 
then  has  the  witness  served  in  the  regular  way.  Should  the  latter 
disobey  the  subpoena  and  fail  to  attend,  proof  is  made  to  the  court  of 
the  default  and  of  the  issuing  and  service  of  subpoena,  whereupon  an 
attachment  is  issued,  which  the  marshal  executes  by  taking  the  wit- 
ness and  producing  him  in  the  court  room."  The  learned  judge 
further  observes  that  formerly  in  his  district  the  clerk  had  always 
issued  the  process  as  of  course,  but  that  lately  it  had  become  custom- 
ary to  require  an  affidavit  showing  that  a  cause  was  pending  and  that 
notice  of  the  examination  had  been  given  to  the  opposite  party.** 

§  1727.  Attendance  of  Witness  for  Cross-Examination. 

The  taking  of  a  deposition  on  notice  having  been  once  begun,  the 
party  beginning  the  proceeding  has  no  right  to  leave  off,  if  the  other 

IS  Davis  17.  Davifl  (1898)  00  Fed.  701.  307.     If  a  subpcena  duces  tecum  H  re- 

17  Lowrey    v,    Kusworm     (1805)     GG  quired  the  practice  in  some  of  the  cir- 

Fed.  530;  Davis  v.  Davis  (1898)  00  Fed.  cuits  requires  an  order  of  court.     See 

701.  post,  f   1841. 
isHenning  v.  Boyle   (1001)    112  Fed. 
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party  desires  to  oontinne»  Hence  the  attendance  of  a  witness  for 
cross-examination  can  be  enforced,  thongh  the  other  party  after 
examining  in  cYaei.  gives  notice  that  he  proposes  to  withdraw  the 
proceedings.^* 

§  1728.  Seducing  Deposition  to  Writing— Service  of  Stenographer. 

A  deposition  taken  on  statutory  notice  may,  at  the  present  time,  be 
taken  by  a  stenographer  under  the  supervision  of  the  officer  taking 
the  deposition  and  may  subsequently  be  reduced  to  writing  or  type- 
writing.^^ Prior  to  the  enactment  of  the  amendment  of  section  8G4 
of  the  Revised  Statutes  by  which  this  was  permitted,  it  had  been  held 
that  a  deposition  could  not  be  read  imless  the  certificate  showed  that 
it  had  been  reduced  to  wTiting  by  the  officer  himself,  or  by  the  wit- 
ness in  his  presence.^*  lint  any  irregularity  in  this  respect  was 
waived  by  the  fact  that  the  party  against  whom  the  testimony  was 
intended  to  be  used  was  present  at  the  taking  of  the  deposition  and 
cross-examined  to  witness.^* 

§  1729.  Officer's  Certificate. 

The  certificate  to  a  deposition  taken  upon  notice  should  show  tliat 
the  party  before  whom  it  was  taken  is  one  of  the  class  of  persons 
authorized  by  law  to  take  depositions;  also  that  he  is  not  of  c(juns.^l 
or  attorney  for  either  party  and  that  he  is  not  interested  in  tlie  event 
of  the  suit.^^  Substantial  compliance  with  the  terms  of  the  statute 
is,  however,  all  that  is  necessary.^* 

§  17S0.  Same— Oronnd  for  Taking  Deposition. 

If  one  of  the  grounds  justifying  the  taking  of  the  deposition  exist?, 
the  fact  that  the  certificate  of  the  officer  taking  the  deposition  fails 
to  state  the  existence  of  that  ground  does  not  vitiate  the  deposition. 

i«/fi  re  Rindskopf    (1885)    24    Fed.  tt  GartRide     Coal     Co.     r.     MawveU 

642.  (1884)    20  Fed.   187;   Donahue   r.  Uob- 

««864    R.    S.    as    amended    Mav    23,  erts   (1884)   19  Fed.  803.     Sro  Millfr  r. 

1900,  ch.  541,  31  Stat.  L.  182.          *  Young   (1812)  2  Cranch  C.  C.  63;  IVy- 

«i  Ben  r.  Morrison  (182B)  1  Pet.  351;  ton   r.   Veitch    (1810)    2   Craueh   C.   C. 

Donahue  r.  Roberta  (1884)  19  Fed.  863;  123. 

Pettibone  r.  Derriniyer   (1818)   4  Wash.  «4  A  certifleate  to  the  effect  that  tho 

r.  C.  215;  Blake  r.*  Smith    (1845)    Fed.  notary  taking  the  deposition  is  "not  of 

Cas.  No.  1,502;  Marstin  r.  McRea  (1854)  counsel   nor   intereateii   ip  any   manner 

Hempst.  688,  Fed.  Cas.  No.  0,141;  Rain-  whatever   in    the    cans?.*'    is  'sufficient. 

er  V.  Havnes   (1854)   Ilempst.  680,  Fed.  American  etc.  Bank  r.  First  Nut.  Bank 

Oas.  11,5.36.  (0.  C.  A.;    1807)    27  C.  C.  A.  274,  83 

22  Brown   v.    Ellis    (1900)    103    Fed.  Fed.  961, 
834, 
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The  defect  is  a  merely  formal  one  and  cannot  be  taken  advantage  of 
at  the  final  hearing.'* 

§  1731.  Formal  Seal  Hot  Xeqnired. 

The  fact  that  the  official  seal  of  the  notary  is  not  attached  to  the 
certificate  is  no  objection  to  the  admissibility  of  the  deposition.  No 
such  requirement  is  found  in  section  863  of  the  Revised  Statutes. 
Xor  does  the  requirement  in  section  865  that  the  deposition  be 
^'  sealed  up "  for  transmission  to  the  court  necessitate  use  of  the 
official  seal.'^  This  provision  does  not  require  a  formal  seal  but 
merely  that  the  deposition  be  enclosed  in  a  sealed  envelope.'^ 

§  1782.  Betnm  of  DepodtioiL  into  Court 

Where  the  clerk  of  a  court  himself  acts  as  officer  or  commissioner  in 
taking  the  deposition,  a  formal  return  of  the  deposition  into  court  as 
provided  in  section  865  of  the  Eevised  Statutes  is  not  necessary.  All 
that  is  needed  is  for  him  to  retain  the  deposition  and  file  it'^ 

Talcing  Deposition  in  Conformity  with  State  Law. 

§  1733.  Statute  Allowing  Proof  to  Be  Taken  nnder  State  Law. 

Prior  to  1892  a  deposition  taken  in  conformity  with  the  law  and 
practice  of  the  state  courts  could  not  be  used  in  a  federal  court  when 
the  method  prescribed  by  the  state  law  and  practice  differed  from  that 
allowed  by  the  federal  rules  and  statutes:  nor  did  a  federal  circuit 
or  district  court  have  the  power  to  make  a  local  rule  that  would  have 
the  effect  of  authorizing  a  deposition  taken  in  conformity  with  state 
practice  to  be  used  in  the  federal  court^*  The  law  is  now  changed 
on  this  point 

Act  of  March  9,  1S92,  ch.  14,  27  Stat.  L.  7:  In  addition  to  the  mode  of  taking 
the  depoBitions  of  witnesses  in  causes  pending  at  law  or  equity  in  the  district  and 
circuit  courts  of  the  United  States,  it  shall  be  lawful  to  take  the  depositions  or 

« 

tsstegner  r.  Blake  (1S8S)  36  Fed.  flourish,  or  the  adoption  of  the  actual 
183.  seal  of  somebody  else.     But  this  is  too 

a «  Brown  V,  Ellis  (1900)  103  Fed.  fine.  It  was  held  that  the  magistrate 
834.  could  adopt  the  seal  of  an  express  com- 

>7  In  the  case  of  In  re  Thomas  (1888)    pany. 
36  Fed.  337,  it  was  held  that  enclosure       >  8  Nelson     r.     Woodruff     (1861)      1 
in  a  gummed  envelope  is  not  a  sufficient  Black  156,  17  L.  ed.  07. 
sealing  within  the  meaning  of  this  stat-       29  Randall  v,  Venable  (1883)  17  Fed. 
ute.    The  court  thought  there  should  be  162, 
some  formality,  as  a  wafer,  scroll,  or 
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testimony  of  witnesses  in  the  mode  prescribed  by  the  laws  of  the  state  in  which 
the  courts  are  held. 

§  1784.  Effect  of  This  Enaetment. 

This  statute  in  question  merely  adds  another  mode  of  taking  proof 
to  those  already  in  vogue  in  the  federal  courts.  It  does  not  change  the 
conditions  under  which  proof  may  be  taken,  nor  does  it  sanction  the 
taking  of  depositions  in  instances  not  before  authorized^  nor  enlarge 
the  scope  of  the  answers  obtainable  upon  interrogatories.*^  By  it 
'^  the  courts  of  the  United  States  are  not  given  discretion  to  make 
depositions  not  authorized  by  federal  law,  but,  in  respect  of  deposi- 
tions thereby  authorized  to  be  taken,  they  may  follow  the  federal 
practice  in  the  manner  of  taking,  or  that  provided  by  the  state  law."  '^ 

§  1736.  .Bulet  of  Evidence  Unchanged. 

The  statute  does  not  affect  the  admissibility  of  evidence  in  a  fed- 
eral court,  except  in  so  far  as  the  admissibility  of  the  evidence 
depends  on  the  mode  in  which  the  proof  is  taken.  The  mere  circum- 
stance that  a  deposition  is  admissible  in  a  suit  in  a  state  court  does  not 
necessarily  make  it  admissible  in  the  federal  court.  It  has  been  held 
that  stenographic  notes  of  a  former  trial  cannot  be  admitted  in  evi- 
dence in  a  federal  court,  though  such  evidence  would  be  competent  in 
the  state  court  under  a  state  statute.** 

Where  it  appeared  that  a  suit  had  been  instituted  in  a  state  court, 
and  testimony  taken  in  conformity  with  the  state  law,  but  the  suit  was 
dismissed  in  the  state  court  and  another  suit  founded  on  the  same 
cause  of  action  was  instituted  in  the  federal  court,  it  was  held  that  the 
testimony  taken  in  the  prior  suit  could  not  be  admitted  in  the  federal 
court,  because  not  taken  in  that  suit.  The  circumstance  that  it  would 
be  admissible  in  a  new  suit  instituted  in  the  state  court  is  not 
material.** 

A  deposition  taken  under  the  state  practice  in  an  action  at  law 
instituted  in  a  state  court  cannot  be  received  in  evidence  on  the  trial 

so  National  Cash  Register  Co.  v,  Le-  Crown  Co.    (1904)    194  U.  S.  903,  309, 

land  (1896)  77  Fed.  242,  (1899)  37  C.  C.  48  L.  ed.  989,  991. 

A.  372,  94  Fed.  502;  Magone  r.  Colorado  <>  Mulcahey  P.  Lake  Erie  etc.  R.  Co. 

Smelting  etc.  Co.  (1905)    135  Fed.  846;  (1895)  69  Fed.  172,  reversed  on  another 

Texas  etc.  R.  Co.  r.  Wilder   (1899)   35  point  (1896)   79  Fed.  999,  24  C.  C.  A. 

C.  C.  A.  105,  92  Fed.  953;  Shellaharger  685. 

r.  Oliver  (1894)  04  Fed.  306;  Tabor  r.  »  Seeley    r.    Kansas    City    Star    Co. 

Indianapolis    Journal    (1895)    66    Fed.  (1896)  71  Fed.  554.    Compare  Gravdle 

423.    Cofifm,  Smith  1?.  Northern  Pac.  R.  r.  Minneapolis  etc.  R.  Co.    (1882)    16 

Co.   (1901)    110  Fed.  341.  Fed.  435, 

31  Hanks    pental    Ass'n    v.    Tooth 
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of  the  cause  after  it  is  removed  into  the  federal  court  vhere  the  wit- 
ness is  accessible  and  can  be  produced  in  court'*"  But  if  the  witness 
is  dead  the  evidence  can  be  used. 

Taking  Deposition  on  Letters  Rogatory. 

§  1736.  Wlien  letten  Eogatory  Heceuary. 

When  a  deposition  is  to  be  taken  in  a  foreign  country  the  usual 
practice  of  the  court  is  to  issue  a  commission  to  take  the  testimony  of 
the  witness  abroad.  It  sometimes  happens,  however,  that  it  does  not 
comport  with  the  practice  of  the  foreign  country  where  the  witness 
resides  to  allow  a  commission  from  abroad  to  be  executed  there. 
Instead,  the  foreign  authorities  may  insist  upon  having  the  testimony 
taken  under  their  own  process  and  by  their  own  methods.  This 
attitude  is  assumed  chiefly  in  those  countries  whose  laws  are  based  on 
the  system  of  the  civil  law.  If  a  witness  resides  in  one  of  these 
countries,  a  commission  to  take  his  deposition  will  not  usually  serve 
the  purpose ;  and  it  is  necessary  to  resort  to  the  use  of  letters  rogatory. 
This  method  of  obtaining  testimony  from  witnesses  in  a  foreign 
country  has  long  been  familiar  in  the  courts  of  admiralty ;  but  it  is 
within  the  inherent  power  of  any  court  of  justice  to  issue  such  letters. 
The  principle  underlying  the  use  of  letters  rogatory  is  based  on 
comity ;  for,  by  the  law  of  nations,  the  courts  of  justice  in  different 
countries  are  bound  mutually  to  aid  and  assist  each  other  in  the 
furtherance  of  justice. 

§  1737.  Hatare  and  Fonn  of  Letten  Sogatory. 

Letters  rogatory  are  issued  by  the  court  where  the  suit  is  pending 
and  are  addressed  to  the  court  within  whose  jurisdiction  the  witness 
to  bo  examined  resides  or  is  found.  They  will  not  be  issued  when  the 
desired  testimony  can  be  obtained  by  any  other  practicable  method. 
liCtters  rogatory  are  in  the  nature  of  a  writ,  or  commission;  and  by 
this  instrument  the  foreign  court  is  advised  of  the  pendency  of  the 
cause  and  the  name  of  the  witness  whose  testimony  is  sought.  The 
letters  request  the  court  to  which  they  are  addressed  to  cause  the 
deposition  of  the  witness  to  be  taken  in  due  course  of  law  and  for- 
warded to  the  court  issuing  the  letters.  The  letters,  or  commission, 
close  with  a  suggestion  on  the  part  of  the  tribunal  making  the  request 

««a Texas  etc.  R.  Co.  v.  Wilder    (C.   Ross  (C.  C.  A.;  1900)  42  C.  C.  A.  601, 
C.  A.;   1899)   36  C.  C.  A.  105,  92  Fed.    102  Fed.  722, 
963;    United    Stfttes    Life    Ins,    Co.    V, 
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that  such  tribunal  will  be  pleased  to  do  a  like  good  turn  in  a  similar 
case.  Written  interrogatories,  filed  by  the  parties  on  either  side, 
accompany  the  letters.'^ 

Velwn  V,  United  States  (1816)  Pet.  C.  C.  236:  A  commisBion  had  been  sent 
in  the  usual  form  to  Havana  from  a  federal  court  in  Pennsylvania,  but  the  author- 
ities there  refused  its  execution,  as  being  an  interference  with  the  rights  of 
the  Spanish  judicial  tribunals.  Thereupon  letters  rogatory  were  issued  from  the 
federal  court  in  the  following  form:  "United  States.  District  of  Pennsylvania. 
The  President  of  the  United  States,  to  Any  Judge,  or  Tribunal,  Having  Juris  lic- 
tion  of  Civil  Causes  at  Havana,  Qreeting:  Whereas  a  certain  suit  is  pending 
before  us  in  which  John  D.  Nelson,  Henry  Abbott  and  Joseph  E.  Tatem,  are  the 
claimants  of  the  schooner  Perseverance  and  caigo,  and  the  United  States  of 
America  are  the  defendants;  and  it  has  been  suggested  to  us  that  there  are  wit- 
nesses residing  within  your  jurisdiction  without  whose  testimony  justice  cannot 
ocnnpletely  be  done  between  the  said  parties.  We  therefore  request  you»  that  in 
fntherance  of  justice,  you  will,  by  the  proper  and  usual  process  of  your  court, 
cause  such  witness,  or  witnesses,  as  shall  be  named  or  pointed  out  to  you  by  the 
said  parties,  or  either  of  them,  to  appear  before  you,  or  some  competent  person 
by  you  for  that  purpose  to  be  appointed  and  authorized,  at  a  precise  time  and  place 
by  you  to  be  fixed,  and  there  to  answer  on  their  oaths  and  affirmations,  to  the 
several  interrogatories  hereunto  annexed ;  and  that  you  will  cause  their  depositions 
to  be  committed  to  writing,  and  returned  to  us  under  cover,  duly  closed  and  sealed 
up,  together  with  these  presents.  And  we  shall  be  ready  and  willing  to  do  the 
same  for  you  in  a  similar  case  when  required.    Witness,  etc." 

§  1738.  Application  for  Letters  Bogatory. 

When  it  is  desired  to  have  letters  rogatory  issne,  application  should 
be  made  to  the  conrt  on  motion  supported  by  an  aiBdavit  clearly  show- 
ing that  a  commission  cannot  be  executed  in  the  country  where  the 
witness  resides  or  is  sojourning.  It  is  not  absolutely  necessary  that  a 
commission  should  first  issue  and  be  returned  without  execution.  All 
that  is  necessary  is  that  the  court  should  have  satisfactory  proof  that 
the  foreign  authorities  will  not  permit  the  execution  of  a  com- 
mission.*' 

§  1739.  Ezeontion  of  Letters  Sogatory. 

Letters  rogatory  are  executed  by  the  judge,  who  receives  them  either 
by  calling  the  witness  before  himself,  or  by  the  intervention  of  a  com- 
missioner for  that  purpose ;  and  the  original  answers,  duly  signed  and 

«4  1  Greenl.  Evid.  $  320.  gested  that  the  most  satisfactory  means 

«B  1  Hoffman,  Ch.  Pr.  482.  of  proving  that  a  commission  could  not 

But  in  Gross  v.  Palmer    (1900)    105  be  executed  would  be  to  issue  a  commia- 

Fed.  833,  where  the  affidavit  was  dc-   sion   and   have   a    return   showing  the 

lective  for  uncertainty,  the  court  sug-   impossibility  of  its  execution* 

Eq.  Prac.  Vol.  H.— «7, 
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sworn  to  by  the  deponent^  and  properly  authenticated,  are  returned 
with  the  letters  to  the  court  from  which  they  issued.^® 

§  1740.  Oral  Examination. 

An  oral  examination  can  probably  not  be  had  upon  the  execution 
of  letters  rogatory,  unless  perhaps  where  the  laws  of  the  foreign 
country  permit  of  this  mode  of  examination.^^  Certainly  the  court 
issuing  the  letters  cannot  be  supposed  to  have  authority,  under  equity 
rule  67,  to  provide  for  an  oral  examination. 


§  1741.  Setnm  of  Letten  and  Oepoiitioiia. 

The  mode  in  which  letters  rogatory  executed  in  a  foreign  country 
may  be  returned  to  the  court  from  which  they  issued  is  governed  by 
the  following  statute,  which  also  applies,  it  will  be  noted,  to  the  retum 
of  depositions  taken  on  commission  in  foreign  countries. 

Revised  Statates,  section  875:  When  any  oommiMiim  or  letter  rogatory,  issned 
to  take  the  testimony  of  any  witness  in  a  foreign  ooiintry,  in  any  suit  in  which 
the  United  States  are  parties  or  have  an  interest,  is  executed  by  the  court  or  tiie 
commissioner  to  whom  it  is  directed,  it  shaU  be  iBturned  by  such  court  or  com- 
missioner to  the  minister  or  consul  of  the  United  States  nearest  the  plaee  where 
it  is  executed.  On  receiving  the  same,  the  said  miniater  or  consul  shall  indorse 
tliereon  a  certificate,  stating  when  and  where  the  same  was  received,  and  that  the 
said  deposition  is  in  the  same  condition  as  when  he  received  it;  and  he  shaU 
thereupon  transmit  the  said  letter  or  commission,  so  executed  and  certified,  by 
mfiil,  to  the  clerk  of  the  court  from  which  the  same  issued,  in  the  manner  in 
which  his  official  dispatches  are  transmitted  to  the  Government.  And  the  testi- 
mony of  witnesses  so  taken  and  returned  shall  be  read  as  evidence  on  the  trial 
of  the  suit  in  which  it  was  taken,  without  objection  as  to  the  method  of  returning 
the  same. 


§  1742.  Irr^^arities  in  Ezeention  of  Letten  Bogatory. 

Defects  for  matters  of  form  and,  to  a  limited  degree,  even  defect3 
of  substance  cannot  be  insisted  upon  where  testimony  is  taken  by 
means  of  letters  rogatory,  to  the  same  extent  as  when  the  testimony 
is  taken  by  commission.  Thus  a  deposition  taken  on  letters  rogatory 
will  not  be  rejected  because  all  the  interrogatories  have  not  been 
answered.  The  reason  for  this  laxity  of  practice  is  that  the  execution 
of  letters  rogatory  is  not  under  the  control  of  the  court  to  the  dame 
extent  and  degree  as  the  execution  of  a  commission.^^ 

8«  1  Qreenl.  Evid.  f  320.  •»  Nelson  r.  U.  8.   (1816)  Pet.  C.  G. 

87  Qrossv.  Palmer  (1900)  105  Fed.  833.   235. 
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§  1743.  Ezecntion  of  Letters  and  Commissioiui  from  Foreign  Conntries. 

The  power  of  the  federal  courts  in  regard  to  the  execution  of  letters 
rogatory  and  commissions  issuing  from  foreign  courts,  which  power 
the  federal  courts  could  exercise  by  comity  and  on  general  principles 
of  international  law,  has  been  considerably  limited  by  an  act  of  Con- 
gress.'^ Accordingly  foreign  litigants  who  desire  to  obtain  the  exe- 
cution of  letters  rogatory  or  commissions  in  this  country  should 
usually  applj  to  the  state  courts. 

In  re  Letters  Rogatory  (1888)  36  Fed.  3Q6:  Section  4071  of  the  Revised  Stat- 
utes provides  that  the  testimony  of  any  witness  residing  in  the  United  States 
may  be  obtained  by  commission  or  letters  rogatory  to  be  used  in  a  foreign  country 
under  these  conditions :  ( 1 )  The  suit  must  be  one  for  the  recovery  of  money  or 
property;  (2)  it  must  be  depending  in  a  foreign  country  with  which  we  are  at 
peace;  (3)  the  government  of  that  country  must  be  a  party  or  have  an  interest 
in  the  proceeding.  The  statute  does  not  authoriae  the  federal  courts  to  assist  in 
the  execution  of  a  commission,  or  letters  rogatory,  the  purpose  of  which  is  to 
obtain  evidence  in  an  investigation  conducted  by  the  officials  of  a  foreign  country 
into  a  case  of  smuggling,  ^o 

§  1744.  Proeess  to  Enforce  Attendance  of  Witness  Bending  Here. 

When  letters  rogatory  are  addressed  from  any  oourt  of  a  foreign 
country  to  any  circuit  court  of  the  United  States,  a  commissioner  of 
such  circuit  court  designated  by  said  court  to  make  the  examination 
of  the  witnesses  mentioned  in  said  letters  has  power  to  compel  the  wit- 
nesses to  appear  and  depose  in  the  same  manner  as  witnesses  may  be 
compelled  to  appear  and  t^tify  in  courts.^^ 

>»  See  In  re  Pacific  Ry.  Commission  to  take  testimony  in  a  prosecution  in 

(18S7)  32  Fed.  241,  257.  a  foreign  country  for  swindling.    Mat- 

40  It  has  been  held  that  the  power  ter  of  Spanish  Consol.    (1867)    1  Ben. 

granted  under  this  section  docs  not  ex-  225. 

tend  to  the  execution  of  a  commission  ^i  875  R.  S. 
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1757.  Publication  of  Testimony  Taken  De  Bene  Esse. 

1758.  Special  Order  Necessary. 

Second  Examination, 

1759.  Second  Examination  Not  Favored. 

1760.  Conditions  Justifying  Retaking  of  Deposition. 

1761.  Order  of  Court  Essential. 

1762.  Costs  and  Terms. 

Introducing  Additional  Proof  after  Publication, 

1763.  General  Rule. 

1764.  Discretion  of  Court  to  Admit  Additional  Proof. 

Bill  to  Perpetuate  Testimony. 

1765.  Preserving  Testimony  for  Future  Use. 

1766.  Testimony  in  Perpetuam  Rei  Memoriam. 

1767.  Proceeding  Must  Be  by  Formal  Bill. 

1768.  Present  Ability  to  Sue  Defeats  Bill. 

1769.  Right  to  Maintain  Bill  Unaffected  by  Nature  of  Demand. 

1770.  Necessary  Allegations  in  Bill. 

1771.  Prayer  of  Bill. 

1772.  Mode  of  Defense  to  Bill. 

1773.  Order  to  Take  and  Perpetuate  Testimony. 

1774.  Sj^amination  of  Witness. 

106Q 
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S  1775.    Publication  and  Use  of  Perpetuated  Testimony. 

1776.  Use  of  Proof  Admissible  under  State  Law. 

Taking  Testimony  De  Bene  Esse, 

o.    Method  Provided  by  Rule  and  Statute: 

1777.  Modes  of  Taking  Proof  De  Bene  Esse. 

1778.  Proceeding  under  Equity  Rule. 

1770.  Competency  of  Proof  Taken  under  Rule. 

1780.  Proceeding  under  Statute. 

1781.  At  What  Stage  Proof  May  Be  Taken  under  Statute. 

1782.  Statutory  Method  Not  Available  Pending  Appeal. 

1783.  Statute  to  Be  Strictly  Construed. 

6.  Proeeeding  by  Motion  or  Foimal  Bill: 

1784.  In  General. 

1786.  Order  on  Motion  or  Petition  in  Cause. 

1786.  When  Order  Grantable  of  Course. 

1787.  Affidavit  in  Support  of  Application. 

1788.  English  Procedure  Embodied  in  Federal  Rule  and  Statute. 

1789.  Bill  to  Take  Testimony  De  Bene  Esse. 

1790.  Contents  of  Bill  and  Supporting  Affidavit. 

1791.  lUustration  of  Bill  to  Take  Testimony  De  Bene  Esse. 

Cross-Examination. 

§  1745.  CroM-Ezamination  in  Equity  Causes. 

Provision  seems  to  have  been  made  from  a  very  early  time  for  tbe 
examination  of  witnesses  upon  cross-interrogatories  in  writing  filed  by 
the  party  against  whom  the  witness  was  introduced ;  but  as  the  inter- 
rogatories in  chief  were  kept  secret  from  the  adverse  party,  it  was 
impossible  for  cross-examinations  to  be  conducted  in  equity  proceed- 
ings with  reasonable  certainty  and  safety.  As  a  consequence,  cross- 
examination  in  equity  long  remained  an  admitted  failure.  One  who 
has  no  knowledge  of  the  nature  of  the  questions  propounded  to  a  wit- 
ness or  of  the  tenor  of  his  answers  can  hardly  be  expected  to  cross- 
examine  with  much  effect.*  Under  the  modem  practice,  cross- 
examination  has  come  to  be  quite  as  effectual  in  equity  proceedings  as 
in  trials  at  law,  for  the  interrogatories  propounded  by  the  respective 
parties  are  not  kept  secret,  and  the  proof  is,  in  great  part,  taken  upon 
oral  examination.  The  right  to  cross-examine  has  therefore  become 
of  great  importance,  and  the  courts  are  inclined  to  guard  and  protect 
it  with  every  reasonable  care. 

1  Langdell,  £q.  PI.  92. 
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§  1746.  Opportunity  for  Cron-Ezttmiiuition. 

As  a  general  rule  a  court  of  equity  will  not  admit  the  testimony  o£ 
a  witness  where  it  appears  thdt  the  opposite  party  had  not  a  full 
opportunity  for  cross-examination.  Thus  an  unfinished  deposition 
has  been  suppressed  where  its  lack  of  completion  was  due  to  the  fact 
that  the  interpreter  lost  his  temper  during  the  cross-examination  and 
withdrew,  no  fault  being  attributable  to  the  cross-examining  party.* 

Where  ividence  taken  in  one  suit  is  admitted  by  stipulation  in  a 
subsequent  suit,  the  court  will  allow  further  cross-examination  if  it 
appears  from  affidavits  that  the  previous  cross-examination  was  ended, 
and  tLe  stipulation  given  by  counsel,  in  ignorance  of  material  f acts.^ 

§  1747.  Prodnetion  of  Witness  to  Be  Cross-Ezamined. 

It  is  the  duty  of  the  party  who  lak^s  a  deposition  in  chief  before 
an  examiner  to  produce  the  witness  for  cross-examination  at  the  time 
appointed  by  the  examiner.  In  a  case  where  this  was  not  done,  the 
court,  on  motion,  granted  an  order  that  the  deposition  in  chief  should 
be  suppressed,  unless  the  witness  should  be  produced  for  cross- 
examination  within  thirty  days.* 

§  1748.  Befnial  of  Witness  to  Answer  Cross  Question. 

The  refusal  of  the  witness  to  answer  a  proper  cross-interrogdtoty  is 
a  sufficient  ground  for  the  suppression  of  the  deposition ;  but  in  order 
to  make  the  objection  effective,  it  is  necessary  that  a  motion  to  sup- 
press the  deposition  should  be  made  before  the  final  hearing,  while 
there  yet  remains  an  opportunity  to  correct  the  trouble.*^  The  court 
may,  in  its  discretion,  refuse  to  suppress  a  deposition  on  the  sole 
ground  that  the  witness  has  refused  to  answer  a  proper  cross-inter- 
rogatory.* 

§  1749.  Death  of  Witness  before  Being  Cross-Ezamined. 

The  fact  that  after  the  taking  of  a  deposition  in  chief,  the  witness 
dies  before  cross-examination,  and  without  signing  the  deposition, 
does  not  necessarily  justify  the  exclusion  of  the  deposition.  The 
authorities  agree  that  a  court  of  equity  may  admit  such  a  deposition. 
This  will  certainly  always  be  done  where  the  party  entitled  to  cross- 

sThe  Jacob  Brandow  (1887)  33  Fed.  sKahtjen's  American  Composition  Ck>. 

100.  V.  Holzapfel's  CompoBitioils  Co.   (1899) 

sThe  Normandie  (1889)  40  Fed.  590.  97  Fed.  949. 

4  Shapleigh   o.    Chester   Electric   etc  « Grant  v.   Phoenix   Ins.   Co.    (1887) 

Co.   (1891)   47  Fed.  848.  121  U.  S.  116,  30  L.  ed.  908. 
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Ctitamine  has  had  a  reasonable  opportunity  to  do  so,  but  has  failed  to 
avail  himself  of  it.  If  a  party  who  is  entitled  to  cross-examine  a  wit- 
ness requests  a  postponement  of  the  examination,  and  the  witness  dies 
before  the  deposition  is  finished,  the  examination  in  chief  will  be 
admitted^  subject  only  to  proper  objections  for  competence.'^ 

Oaas  V,  Stinson  (1837)  3  Sumn.  08:  The  direct  examination  was  taken  on 
interrogatories  by  a  commissioner  with  the  consent  of  the  parties.  The  witness 
was  ill  and  the  deposition  in  chief  was  taken  piecemeal  from  time  to  time  as  the 
witness  was  able  to  bear  it.  The  direct  interrogatories  had  not  all  been  filed  at 
itae  beginniqg,  but  the  commissioner  proceeded  with  some  until  others  were  filed, 
^fter  all  the  interrogatories  in  chief  had  been  answered  under  oath  and  before 
cross-interrogatories  had  been  filed,  the  witness  died.  It  was  held  that  the  depo- 
sition was  properly  admitted.  If  the  cross-interrogatories  had  been  promptly  put 
in,  they  would  probably  have  been  answered,  thought  the  court. 

§  1750.  leave  to  Cross-Ezamine  Out  of  Due  Course. 

A  person  who  rests  his  refusal  to  appear  and  cross-examine  a  wit* 
ness  on  a  technical  objection  as  to  the  notice  will  not  be  permitted  to 
cross-examine  afterwards  when  the  objection  is  held  to  be  untenable, 
especially  if  granting  such  permission  would  delay  the  cause.  One 
who  deliberately  takes  his  stand  on  a  legal  point  must  bear  the  con- 
sequences if  it  is  ruled  against  him.  It  is  purely  discretionary  with  a 
court  to  grant  permission  to  croe»-ezamine  in  such  a  case.' 

§  1751.  Scope  of  Gross-Examination. 

The  right  of  cross-examination  in  the  federal  courts  is  limited  to 
inquiries  pertinent  to  the  matter  testified  to  upon  examination  of 
the  witness  in  chief.  If  the  party  against  whom  the  witness  is 
adduced  wishes  to  examine  the  witness  on  other  matters,  the  proper 
practice  is  to  call  him  as  the  witness  of  the  party  desiring  to  make 
such  proof.* 

2  Daniell,  Chanceiy  Practice,  468:  ''Although  the  adverse  party  may  cross- 
examine  as  to  the  points  upon  which  a  witness  has  been  examined  in  chief,  he 
cannot  make  use  of  the  same  process  to  prove  a  different  fact.  If,  therefore,  there 
should  be  any  parts  of  a  case  which  can  only  be  proved  by  a  witness  examined  on 
behalf  of  the  adverse  party,  the  proper  course  is,  not  to  endeavor  to  establish 
them  by  cross-examining  that  witness,  but  to  exhibit  original  interrogatories  for 

T  Celluloid  Mfg.  Co.  v.  Arlington  Mfg.       »  Houghton  v,  Jones   (1863)   1  Wall. 

Co.  (1891)  47  Fed.  4.  702,  706,  17  L.  ed.  603,  606;   WiUs  v, 

•  Tan  Hook  v.  Pendleton  (1848)  Fed.  RusseU    (1879)    100  U.  S.  621,  626,  26 

Cas.  No.  16,862.  L.  ed.  607,  60a 
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the  examination  of  such  witness  in  chief;  otherwise  there  will  be  a  risk  that  the 
evidence  of  such  witness,  as  to  those  points,  will  be  lost."  lo 

A  witness  introduced  and  examined  by  the  plaintiff  in  order  to 
prove  a  merely  formal  fact  cannot  be  cross-examined  on  the  merits. 
If  he  is  so  examined,  an  objection  to  the  testimony  so  adduced  will  be 
sustained.^^  But  the  courts  have  sometimes  exercised  a  discretion  in 
allowing  a  witness,  who  is  turned  over  to  the  opposite  party  for  cross- 
examination,  to  be  examined  by  the  latter  as  his  own  witness  on  mat- 
ters in  chief.  The  more  approved  practice  is  to  limit  the  cross- 
examination  and  let  the  adverse  party  reintrp^uce  the  witness  as  his 
own  at  the  proper  juncture,** 

§  1752.  Latitude  Allowed  to  Crost-Ezaminer. 

On  the  point  whether  a  question  propoimded  on  cross-examination 
really  seeks  for  information  proper  for  cross-examination  or  seeks  to 
bring  out  new  matter,  the  courts  are  liberal  to  the  cross-examiner. 
Doubts  are  to  be  resolved  in  favor  of  the  admissibility  of  the  eWdence, 
the  final  determination  of  the  question  being  left  open.  Any  error  in 
permitting  the  matter  to  be  brought  in  can  be  dealt  with  in  adjudging 
costs.*' 

Publication  of  Testimony. 

§  1753.  What  Constitutes  Publication. 

Formerly  the  testimony  in  equity  causes  was  taken  in  secret,  and 
after  having  been  reduced  to  writing  and  sealed  up,  was  preserved 

10  The  origin  of  this  rule  is  not  veiy  ment    in    the    practice   of   the   equity 

clear.     In  1740  Lord  Chancellor  Hard-  court.     The  secrecy  of  the  method  of 

wiclce  observed :     **  Where  at  law  a  wit-  taking  proof  and  the  fact  that  the  prac- 

ness  is  produced  to  a  single  point  by  tice  of  the  court  made  no  provision  for 

the  plaintiff  or  defendant,  the  adverse  the  filing  of  interrogatories  in  rebuttal 

party  may  cross-examine  as  to  the  same  are  sufScient  to  account  for  it. 

individual  point,  but  not  to  any  new  Judge  Stoir  is  responsible  for  the  in- 

matters ;  so  in  equity,  if  a  great  variety  troduction  of  this  rule  into  the  prac- 

of  facts  and  points  arise,  and  a  plain-  tice  of  the  federal  courts  of  law.    The 

tiff  examines  only  as  to  one,  the  defend-  existence  of  the  rule  cannot  be  consid- 

ant   may    cross-examine    to    the    same  ered  otherwise  than  unfortunate.    See  3 

point,  but  cannot  make  use  of  such  wit-  Wigmore  on  Evidence,  {  1885-1888. 

ness  to  prove  a  different  fact."     Dean  ii  Montgomery  r.  JStna  Life  Ins.  Co. 

V,  Stewart  (1740)  2  Atk.  44.    His  lord-  (C.  C.  A.;   1899)   38  C.  C.  A.  653,  97 

ship  was  almost  certainly  mistaken  on  Fed.  913.    See  O'Connell  t?.  Pennsvlvania 

the  point  that  the  rule  of  practice  to  R.  Co.  (C.  C.  A.;  1902)  55  C.  C.'A.  483, 

which  he  referred  prevailed  at  that  time  118  Fed.  989. 

in  trials  at  law.     3  Wigmore  on  Evi-  it  Whitehead  etc.  Co.  v,  O'Callahan 

dence,  $  1885.    And  there  is  very  little  (1904)    130  Fed.  243;  Merchants'  Life 

authority,  other  than  that  supplied  by  Ass'n  r.  Yoakum    (C.  C.  A.;  1899)   39 

the  case  in  which  this  statement  was  C.  C.  A.  66,  98  Fed.  251. 

made,  that  the  practice  then  prevailed  is  Whitehead  etc.  Co.  v.  O'Callahan 

in  equity.     However,  it  is  easy  to  see  (1904)  130  Fed.  243;  Brown  V,  Worster 

how  the  rule  in  question  gained  lodg-  (1902)  113  Fed.  20. 
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unopened,  until  the  time  came  when  it  could  properly  be  opened  and 
its  contents  made  known  to  the  parties  in  the  cause.  This  point  of 
time  marked  the  close  of  the  period  for  the  taking  of  proof,  and  the 
act  of  opening  the  depositions  and  giving  copies  to  the  parties  is 
known  as  publication.^^  As  publication  takes  place  at  the  close  of  the 
period  allowed  for  the  taking  of  proof,  an  order  extending  the  time  of 
publication  operates  to  enlarge  the  time  within  which  the  parties  may 
take  proof ;  and  the  expression  ^'  enlargement  of  publication  "  is  com^ 
monly  used  in  speaking  of  orders  for  extending  the  time  within  which 
proof  may  be  taken.**  Conversely  an  order  to  pass  publication 
operates  to  terminate  the  period  for  the  taking  of  proof  and  cuts  the 
parties  off  from  the  production  of  further  evidence.** 

§  1754.  Publication  by  Consent  and  by  Order  of  Court. 

In  the  English  chancery,  publication  was  made  either  by  consent  or 
by  rule.  When  both  parties  had  examined  such  witnesses  as  they 
thought  proper  and  were  ready  to  go  to  hearing,  it  was  usual  to 
pass  publication  by  consent.  If  publication  could  not  be  made  by 
consent,  it  was  necessary  to  obtain  a  formal  rule  to  pass  publication. 
This  was  nothing  more  than  an  order  of  court,  allowing  publication 
to  pass.  Publication  of  proof  in  the  federal  courts  is  governed  by 
the  following  provisions  contained  in  one  of  the  equity  rules. 

Equity  Rule  00  (in  part) :  Immediately  upon  the  return  of  the  oommissions 
and  depositions  containing  the  testimony  into  the  clerk's  office,  publication  thereof 
may  be  ordered  in  the  clerk's  office,  by  any  judge  of  the  court,  upon  due  notice  to 
the  parties,  or  it  may  be  enlarged,  as  he  may  deem  reasonable,  under  all  the  cir- 
cumstances; but,  by  consent  of  the  parties,  publication  of  the  testimony  may  at 
any  time  pass  into  the  clerk's  office,  such  consent  being  in  writing,  and  a  copy 
thereof  entered  in  the  order-books,  or  indorsed  upon  the  deposition  or  testimony. 

Under  a  liberal  construction  of  this  rule  it  has  been  held  that  the 
court  may,  on  motion,  grant  leave  to  publish  the  plaintiff's  depositions 
before  the  defendant  has  proceeded  to  take  any  proof ;  and  it  is  not 
necessary  to  wait  until  all  the  proof  has  been  taken  on  both  sides. 
But  of  course  an  order  for  the  publication  of  the  depositions  taken 
by  one  party  before  the  other  has  taken  his  proof  should  be  granted 
only  under  somewhat  exceptional  circumetanoes. 

14  2  Dan.  Ch.  Pr.  M2,  663.  oourt    Rule  18,  Eng.  Orders  in  Chan. 

15  Publication  ahaH  not  be  enlarged    (1828,  1831). 

except  upon  special  application  to  the       i<  Melius  v,  Howard    (1855)   2  Curt, 

couit,  made  upon  notice  supported  by  C.  C.  264,  Fed.  Cas.  No.  9,403;  No.  74, 

aflSdaTit,  and  at  the  cost  of  the  party  ap-  Lord  Bacon's  Ordinances, 
plyingy  unless  otherwise  ordered  by  the 
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Uitleri  «.  Cnip«  (18»1)  44  Fad.  792:  An  examiner  was  ai»poliited  td  take  testi- 
mony in  a  case  where  all  the  plaintiflTs  proof  had  already  been  taken  by  conunn- 
sion.  The  defendant,  being  then  ready  to  begin  putting  in  his  proof,  moved  the 
court  for  an  order  to  publish  the  plaintiff's  testimony,  his  object  being  to  have 
an  opportilnity  to  Inspect  the  plaintifTs  depositions  in  order  to  See  what  sort  of 
case  he  had  to  meel  The  plaintiff  refused  to  consent  to  publication  and  resisted 
the  motion.  The  court  granted  the  order  alkwing  frablkaticn.  This  aoems  to  be 
a  matter  within  the  power  and  discretion  of  the  eourt.17 

§  1755.  Present  Fnetiee  In  Federal  Courts. 

The  circumstance  that  testimony  is  now  taken  in  most  cases  upon 
oral  examination  before  an  examiner  has,  to  a  great  extent,  destroyed 
the  significance  of  publication  as  formerly  understood;  and  as  a 
result,  the  act  of  passing  publication  has  become  rather  informal. 
By  conventional  practice  in  the  various  circuits,  depositions  are  com- 
inoiiiy^  opened  and  published  on  consent  of  the  parties  expressed  in 
writing  or  indorsed  on  the  commission;  **  and  in  some  of  the  cAt- 
euits,  there  are  local  rules  authorizing  a  publication  to  be  made  at 
the  instance  of  either  party  Upon  the  mere  giving  of  notice  to  his 
adversary.^* 

§  1786.  Delects  Waived  by  Consent  Pnblletftion. 

The  publication  of  a  deposition  by  written  consent  waives  any 
objection  to  want  of  formality  in  r^ard  to  the  sealing  and  mode  of 
sending  the  deposition  into  court.  The  following  defects  are  thus 
waived,  viz. :  that  the  envelope  was  not  indorsed  with  the  name  of 
the  cause,  that  the  fact  of  mailing  was  not  certified  on  the  outer  side 

iT  But  the  order  in  this  case  was  ex-  of  New  York,  any  party  who  has  taken 
pressly  made  without  prejudice  to  the  a  deposition  and  caused  the  same  to  be 
plaintiff's  right  to  except  to  any  proof  filed  in  the  clerk's  office  may  enter  a 
the  defendant  might  thereafter  take  on  rule  as  of  course  for  the  clerk  to  open 
the  ground  that  it  was  taken  after  pub-  the  deposition,  upon  giving  notice  there- 
lication — seemingly  a  very  illogical  res-  of  to  the  adverse  party.  No.  112  of 
ervation.  The  court  should  either  have  Rules  of  Circuit  Court  for  S.  D.  New 
refused  to  grant  the  order  or  it  should  York.  Such  provisions  are  apparently 
have  made  the  order  unconditional.  in  conflict  with  equity  rule  69,  which 
isEiffertr.  Craps  (1890)  44  Fed<  164.  permits  publication  "by  any  judge  of 
19  In  the  circuit  court  for  the  North-  the  court  upon  due  notice  to  the  par- 
em  District  of  California  it  is  provided  ties;  *'  but  they  can  perhaps  be  upheld 
that  depositions  may  be  opened  by  the  on  the  theory  that,  inasmuch  as  the 
clerk  after  written  notice  has  bfeen  given  judge  of  the  court  is  given  power  to  or- 
for  five  days  by  the  party  who  desires  der  publication  upon  notice,  the  court 
the  opening  of  the  testimony  to  the  itself  may  make  a  genera)  rule  author- 
other  party.  No.  46  of  Rulea  of  Circuit  ising  its  clerk  to  pass  publication  upon 
Court  for  N,  D.  of  California,  In  the  notice. 
Circuit  Court  for  the  Southern  District 
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of  the  envelope^  that  the  package  was  not  pto2)erly  sealed  and  lacked 
the  dignatute  of  the  notary  across  the  seaL*® 

§  1757.  Publication  of  testimony  Taken  De  Bene  Esse. 

Testimony  taken  de  bene  esse  is  never  published  for  any  other  pur- 
pose than  that  of  supplying  the  want  of  an  examination  of  the  wit- 
ness in  ordinary  course.  The  English  court  of  chancery  seems  to 
have  always  been  very  jealous  and  careful  on  this  point.  Even  pub- 
lication for  the  private  inspection  of  the  Lord  Chancellor  only  was 
there  denied^  in  one  case,  although  it  was  supposed  that  the  examina- 
tion de  bene  esse  might  be  more  full  than  the  examination  of  the 
witness  taken  in  ordinary  course.  Similarly,  an  application  to  pub- 
lish a  deposition  taken  de  bene  esse  was  denied  where  the  purpose 
was  to  read  it  at  law,  to  confront  the  witness  and  invalidate  his  oral 
testimony  by  showing  that  on  his  oral  examination  his  evidence  dif- 
fered materially  from  what  he  had  before  uniformly  declared.*' 

§  1758.  Speoial  Order  Heoeaiaxy. 

Testimony  de  be7ie  esse  was  published  only  upon  special  order 
obtained  after  common  publication  had  already  passed  in  the  cause ; 
and  an  affidavit  was  required  showing  the  ground  on  which  it  had 
become  necessary  to  use  the  testimony  in  question,  as  that  the  witness 
had  gone  to  parts  beyond  the  sea,  or  was  dead.** 

Second  Examination. 

§  1759.  Seeond  Examination  Hot  Favored. 

According  the  practice  of  the  court  of  equity,  when  a  witness  is 
once  examined,  and  his  deposition  published,  he  cannot  be  examined 
again  by  the  same  party  without  an  order  of  court.  Such  an  order 
will  be  granted'  only  upon  good  cause  shown.*^  The  reason  assigned 
for  the  rule  is  that  it  prevents  perjuries  and  is  calculated  to  dis- 
courage any  tampering  with  the  witnesses  .after  the  pressure  of  the 
evidence  is  known.  The  practice  has  been  considered  a  salutary  one ; 
and  it  harmonizes  with  the  secrecy  formerly  observed  in  the  taking  of 
proof  in  equity  causes.** 

to  Stewart   v.    Townsend    (1890)    41  Mason  312,  Fed.  Gas.  No.  11,083;  Trus- 

Fed.  121.  tees  etc  f.  Heise   (1876)   44  Md.  406; 

SI  2  Dan.  Ch.  Pr.  661,  662.  Girault  v.  Adams  (1883)  61  Md.  1. 
"2  Dan.  Ch.  Pr.  660,  662.  S4  The   rule   in   lesal   proceedings  is 

28  Phettiplace    t?.    Sajrles    (1826)    4  now  different  in  the  federal  oourte;  and 
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2  Daniell,  Chancery  Practice  585:  This  writer  makes  the  following  obsenra* 
tions  on  the  practice  of  the  English  court  of  chancery  in  regard  to  the  examina- 
tion of  witnesses  whose  testimony  has  already  been  once  taken  in  the  cause: 
''The  court/'  says  he,  "is  always  desirious  that  the  examination  of  witnesses 
should  be  completed,  as  much  as  possible,  una  actu,  and  that,  whenever  it  can  be 
accomplished,  no  opportunity  should  be  afforded,  after  a  witness  has  once  signed 
his  deposition,  and  turned  his  back  upon  the  examiner,  of  tampering  with  him, 
and  inducing  him  to  retract  or  contradict  or  explain  away  that  he  has  stated  in 
his  first  examination  upon  a  second;  but,  notwithstanding,  this  unwillingness,  to 
allow  a  second  examination  of  the  same  witness,  there  are  cases  in  which,  if  jus- 
tice requires  that  a  second  examination  of  the  same  witness  should  take  place,  an 
order  will  be  made  to  permit  it." 


§  1760.  Conditions  TiistifyinK  Setaldi^r  of  Deposition. 

Where  an  entire  deposition  is  suppressed  on  account  of  some  irregu- 
larity in  the  conduct  of  the  proceedings,  as  in  the  examination  of  the 
witness,  or  on  account  of  some  informality  connected  with  the  issu- 
ance of  the  commission  or  return  of  the  deposition,  the  court  will 
allow  the  deposition  to  be  retaken,  if  it  is  satisfied  that  the  irregular^ 
ity  was  accidental  and  unintentional.  But  the  cases  in  which  the 
court  will  exercise  the  discretion  to  permit  a  second  examination  of 
the  same  witness,  after  publication,  are  not  confined  to  those  in  which 
the  original  deposition  has  been  suppressed  for  irregularity.  It  has 
been  allowed  where  the  ground  for  the  suppression  of  the  deposition 
was  that  the  interrogatories  were  leading. 

Where  the  original  deposition  has  not  been  suppressed,  the  court 
will  make  an  order  for  a  second  examination  of  the  same  witness  for 
the  purpose  of  proving  some  fact  omitted  to  be  proved  upon  the  origi- 
nal examination,  if  the  party  desiring  to  make  the  proof  is  not  charge- 
able with  negligence. 

Sometimes  the  court,  instead  of  having  the  witness  formally  exam- 
ined a  second  time,  will  permit  the  original  deposition  to  be  amended, 
if  the  mistake  involves  only  a  verbal  alteration.  In  general,  before 
making  an  order  for  amending  a  deposition,  the  court  will,  unless  the 
case  is  very  clear,  examine  both  the  witness  and  the  examiner.  In 
cases  where  a  correction  has  been  permitted  in  the  deposition  itself,  a 
direction  has  been  inserted  in  the  order  to  the  effect  that  the  witness 
should  reswear  to  his  deposition  after  the  alteration.**^ 

it  has  been  held  that  in  an  action  at  law  been    granted.      Gomett    v.    Williams 
a  witness,  or  a   party   who  is  also  a    (1874)  20  Wall.  226-244,  22  L.  ed.  26^ 
witness,  may  give  more  than  one  depo-   257. 
sition  without  leave  of  court  having  first       ss  2  Dan.  Ch.  Pr.  586,  587. 
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§  1761.  Order  of  Court  Essential. 

The  deposition  of  a  witness  who  has  been  previously  examined  in 
the  same  cause  as  to  the  same  matters  will  be  suppressed  unless  an 
order  of  court  has  been  granted  authorizing  the  re-examination  of 
such  witness.  The  fact  that  the  time  for  taking  testimony  in  a 
cause  has  been  enlarged  by  the  court  or  by  mutual  consent  of  the 
parties  does  not  authorize  a  re-examination  of  witnesses  on  matters 
about  which  they  have  already  been  examined  and  cross-examined.^® 

§  1762.  Costs  and  Terms. 

Where  leave  to  examine  a  witness  a  second  time  is  granted,  the 
court  will  impose  such  terms  and  conditions  as  to  costs  and  the  speed- 
ing of  the  cause  as  may  seem  appropriate.  Where  a  deposition  was 
suppressed  because  of  the  refusal  of  the  witness,  at  the  dictation  of 
plaintiff's  counsel,  to  answer  cross-interrogatories  propounded  by 
the  solicitor  for  the  defendant,  leave  to  retake  the  deposition  was 
granted  only  upon  the  condition  that  the  defendant  should  be  first 
reimbursed  for  all  costs  and  expenses  incident  to  the  taking  of  the 
deposition  that  had  been  suppressed.^^ 

Introducing  Additional  Proof  After  Publication. 

§  1763.  General  Bnle. 

As  a  party  is  not  usually  allowed  again  to  examine  witnesses 
whose  testimony  he  has  already  taken,  so  he  is  not  penpitted^  after 
the  time  for  the  taking  of  testimony  has  passed,  and  after  the  publi* 
cation  has  been  made,  to  examine  new  witnesses,  without  an  order  of 
court,  either  upon  the  same  points  covered  by  the  testimony  of  the 
witnesses  already  examined,  or  upon  new  facts  not  covered  by  that 
testimony.  In  discussing  the  reasons  for  refusing  to  allow  the  intro- 
duction of  new  witnesses,  or  of  witnesses  to  prove  new  facts,  much 
stress  used  to  be  laid  on  considerations  based  on  the  idea  of  the 
secrecy  of  the  evidence.  Thus  it  was  said  that  to  allow  the  introduc- 
tion of  new  proof,  after  publication  had  been  made,  and  the  con- 
tents of  the  previous  testimony  had  become  known,  would  tend  to 
promote  perjury  and  the  fabrication  of  evidence.    Furthermore,  it 

xThurber  9.  Cecil  Nat.  Bank  (1892)        S7  Thomson-HouBton    Electric    Co.    r. 
52  Fed.  613,  reversed  Cecil  Nat.  Bank  Jeffrey  Mfg.  Co.  (1897)  83  Fed.  614, 
V.  Thurber  (1804)  59  Fed.  013,  8  0.  C 
A.  365. 
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would  put  a  premium  on  delays  in  the  taking  of  proof.  The  modem 
PT'aGtioe  of  t^kipg  testimony  on  oral  examination  before  the  examiner 
iu  a  great  measure  destroys  the  force  of  the  argument  based  on  the 
idea  of  secrecy  in  the  taking  of  proof.  Still,  other  considerations  are 
sufficient  to  maintain  the  rule  that  prohibits  the  general  introduction 
of  new  evidence  after  publication. 


§  1761  Diicr«tii>n  of  Court  to  Admit  Additional  Proof. 

However,  there  is  no  universal  and  absolute  rule  that  absolutely 
prohibits  the  court  from  allowing  the  introduction  of  newly  discovered 
evidence  relating  to  facts  in  issue  in  the  cause,  after  publication  and 
knowledge  of  the  former  testimony,  and  even  after  the  hearing.  But 
the  allowance  of  it  is  not  a  matter  of  right  in  the  party,  but  of  sound 
discretion  in  the  court,  to  be  exercised  cautiously  and  sparingly,  and 
only  under  circumstances  showing  that  it  is  indispensable  to  the 
merits  and  justice  of  the  cause. 

Wood  V,  Mann  (1836)  2  Bumn.  316,  Fed.  Cas.  No.  17,053:  A  caie  came  before 
Story,  Circuit  Justioe,  of  this  kind.  A  bill  had  been  aied  to  set  aside  a  oonrey- 
ance  alleged  to  have  been  procured  from  the  plaintiff  by  fraud.  About  a  yw 
after  publication  had  passed  and  after  the  cause  had  been  set  for  final  hearing 
the  plaintiff  applied  for  leave  to  take  the  testimony  of  an  additional  witness.  It 
was  shown  by  affidavit  that  the  testimony  was  newly  diaeorered.  It  was  veiy 
material,  consisting  of  a  confession  alleged  to  have  been  made  by  the  defendant 
five  years  before  and  prior  to  the  institution  of  the  suit.  It  was  held  that  the 
te»timopy  should  not  be  admitted,  and  this  for  three  reasons,  viz.:  (1 )  The  great 
length  of  time  since  the  publication  of  the  evidence;  (2)  the  nature  of  the  evi- 
dence itself  (a  confession — a  species  of  evidence  easy  to  fabricate  and  difficult  to 
refute) ;  (3)  the  fact  that  the  testimony  was  merely  cumulative  or  corroborative 
of  other  testimony  on  the  very  point  in  issue. 

It  wiM  pointed  out  that  the  general  rule  prohibiting  the  examination  of  new 
witnesses,  after  the  publication  of  the  proof,  is  subject  to  certain  well  recognized 
exceptions.  For  instance,  new  witnesses  may  be  examined,  by  leave  of  the  court, 
on  tiie  question  whether  the  witnesses  already  examined  are  entitled  to  credit; 
new  witnesses  may  be  admitted  to  testify  woa  voce  at  the  hearing  in  order  to 
identify  an  exhibit.  Another  exception  is  found  in  eases  where  application  is 
made  to  enlarge  time  for  publication,  or  to  enlarge  time  for  the  taking  of  testi- 
mony after  publication  has  'been,  in  form  though  not  in  fact,  made.  These  excep- 
tions stand  on  peculiar  grounds  and  do  not  impeach  the  general  validity  of  the 
primary  rule. 

Bill  to  Perpetuate  Testimony. 

§  1769.  Freierving  Testimony  for  Future  ITse. 

Exigencies  often  arise  making  it  necessary  to  take  proof  before  a 
suit  is  at  issue,  or  even  before  any  suit  has  been  brought,  in  order 
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that  the  testimony  may  be  preserved  from  the  danger  of  loes.  There 
are  various  methods  under  our  system  of  procedure  by  which  testi- 
mony may  be  taken  for  future  use.  Such  proof  is  said  to  be  taken 
either  in  perpetuam  ret  m0inariam  or  to  be  taken  de  bene  esse*  Jt  cgn 
be  used  only  in  the  event  the  -witness  mnnot  be  subsequently  produced 
for  examination  in  usual  eonrse  after  suit  brought  and  issue  joined* 

§  1766.  T09timoQy  in  Perpetuam  Bei  Hemorianu 

We  shall  first  consider  the  situation  which  arises  when  it  beeomes 
necessary  to  take  testimony  for  use  In  litigation  not  yet  begun*  Here 
it  is  necessary  to  go  to  the  formality  of  filing  a  bill  to  perpetuate  the 
testimony.  The  right  of  a  federal  court  to  entertain  a  proceeding  of 
this  kind  is  based  upon  the  usage  of  the  English  chancery.  It  is  also 
recognized  in  the  following  act  of  Congress. 

Revised  Statutes,  section  866  (in  part) :  Any  circuit  court,  upon  application 
to  it  as  a  court  of  equity,  may,  fc^rding  to  tbfi  iissges  pf  chancery,  dirept  depo- 
sitions to  be  taken  in  perpetuam  rei  memoriam,  if  they  relate  to  any  matters  that 
may  be  cognizable  in  any  oourt  of  the  IJnited  9tat^ 


§  1767.  Proceeding  Knit  Be  hy  Fonnal 

The  proceeding  according  to  the  usages  of  chancery  to  perpetuate 
testimony  under  this  statute  is  by  an  original  bill,  or  petition,  and  the 
regular  service  of  process,  or  at  least  proper  notice  to  the  defend- 
ant. Evidence  faken  upon  an  ex  parte  petition,  without  service  of 
any  kind,  is  not  admissible  in  subsequent  litigation.** 

1.  Oreen  v.  Compagnia  Oenerale  Italiana  Di  Navigation  (1897)  82  Ted.  4Mc 
An  application  was  made  to  a  circuit  oourt  as  a  court  of  equity  to  take  testimony 
in  perpetuam  rei  memorianh^  to  be  subsequently  used  in  evidence  in  n  libel  im 
aclmiralty.  The  libel  was  not  then  pending:  and  the  plaintiff  in  the  equity  pro- 
ceeding could  not  get  service  on  the  defendant,  and  no  notice  of  the  proceeding 
•was  given  to  him.  The  testimony,  however,  was  taken  ew  parte  and  an  order  of 
the  court  perpetuating  the  testimony  was  entered.  It  was  held  that  it  eonld  not 
be  used.  Said  the  court:  '^The  proceeding  aoeording  to  the  express  MmiMkm 
of  the  statute  must  be  '  aeeording  to  tfe^  vsagep  of  «bftnc^r|r.'  .  ,  .  The  *  Pifiges ' 
referred  to  are  evidently  those  of  the  English  chancery,  no  different  chancery 
practice  bei|)g  then,  or  since^  established  here,  in  that  r^^rd.  .  .  .  The  subject 
U  treated  with  sonie  fulness  in  the  principal  works  on  chancery  psactice.    They 

ss*' Witnesses  shall  not  be  examined  quainted  with  the  names  of  the  wit- 
in  perpetuam  rei  memoriam^  except  it  nesses  that  the  plaintiff  would  liave  ex- 
be  upon  the  ground  of  a  bill  first  put  in,  amined."    Lord  Bacon's  Ordinanees,  No. 
and   answer   thereunto   made,  and   the  t3. 
defendant   or   his   attorney   made   ao- 
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all  require  the  filing  of  sm  original  bill  and  the  aenrice  of  proeefis  in  the  nsual 
manner  upon  the  defendants  interested.  It  is  the  riglit  of  the  defendants  to  defeat, 
if  they  can,  the  complainant's  claim  to  take  such  depositions,  and  to  cross-examine 
the  witnesses,  if  the  taking  of  depositions  is  allowed." 

2.  Richier  v,  Jerome  (1885)  25  Fed.  670,  per  Brown,  J.:  ''What  are,  then, 
the  usages  according  to  which  depositions  may  be  taken  in  perpetuam  ret  memo- 
riam  under  section  866?  We  think  an  answer  to  this  question  must  be  found  in 
general  equity  rule  90,  which,  in  cases  where  the  general  equity  rules  do  not  apply, 
requires  the  practice  of  the  circuit  court  to  be  regulated  by  the  high  court  of 
chancery  in  England,  so  far  as  the  same  may  reasonably  be  applied  consistently 
with  the  local  circumstances  and  conveniences  of  the  district.  In  England  bills 
to  perpetuate  testimony  are  not  uncommon,  though  much  less  frequent  now  than 
formerly." 

A  bill  to  perpetuate  testimony,  being  an  extraordinary  remedy, 
will  not  be  entertained  where  the  plaintiff  can  conveniently  proceed 
by  some  simpler  method.** 

§  1768.  Present  AbiUty  to  Sne  Defeats  BiU. 

The  filing  of  a  bill  to  perpetuate  testimony  contemplates  a  situation 
where  no  prior  suit  has  been  brought  to  test  the  right  about  which  the 
testimony  is  desired,  and  where  the  party  seeking  to  perpetuate  the 
testimony  is  not  in  a  position  to  institute  a  suit  at  the  particular  time. 
A  bill  to  perpetuate  testimony  is  unnecessary  and  will,  therefore,  not 
be  sustained  where  the  party  filing  the  bill  is  so  situated  that  he  could 
then  institute  a  suit  to  test  his  rights  concerning  the  matter  about 
which  he  seeks  to  perpetuate  the  testimony.  Present  inability  to  bring 
one's  right  to  a  determination  is  a  condition  precedent  to  the  right  to 
maintain  a  bill  to  perpetuate  testimony.  Hence  a  bill  to  perpetuate 
testimony  must  allege  that  no  action  can  be  immediately  brought  by 
the  plaintiff,  or  it  is  demurrable.*® 

However,  in  order  to  defeat  a  bill  to  perpetuate  testimony  on  the 
groimd  just  stated,  it  must  appear  that  the  right  of  immediate  suit  is 
vested  in  the  person  who  is  concerned  in  the  matter  of  perpetuating 
the  proof.  Thus  the  fact  that  a  suit  may  be  instituted  by  an  attorney- 
general  on  the  relation  of  the  person  concerned,  does  not  defeat  the 

29  See  Richter  v,  Jerome    (1S85)    25  laws,  since  testimony  perpetuated  under 

Fed.  670.    There  is  a  suggestion  in  this  the  law  of  the  state  where  the  federal 

case  to  the  effect  that  a  federal  court  court   is   sitting   is   admissible  in   the 

might  conceivably  refuse  to  entertain  a  latter  court.     We  question  whether  a 

bill  to  perpetuate  proof,  if  it  should  ap-  federal  court  ought  ever  to  dismiss  a  bill 

pear  that  the  party  has  a  clear  right  to  to  perpetuate  testimony  on  this  ground, 
perpetuate  the  proof  un4er  the  sti^te       30],  Smith,  Ch,  Pr.  (2d  ed.)  480, 
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right  of  such  person  to  maintain  a  bill  to  perpetuate  testimony ;  for 
the  attomey-genei^l  might  refuse  to  bring  the  suit.'^ 

§  1789.  Bight  to  Maintain  Bill  ITnaffeoted  by  Hatme  of  Demand. 

A  bill  to  perpetuate  testimony  can  be  maintained  without  regard  to 
the  question  whether  the  right  of  action  in  the  contemplated  future 
suit  is  cognizable  at  law  or  in  equity.  Most  of  the  cases  referred  to 
in  the  books  seem  to  have  arisen  in  situations  where  the  future  right 
or  interest  involved  was  of  a  legal  nature.  To  perpetuate  testimony, 
the  plaintiff  must  have  an  interest,  but  the  minuteness  or  remoteness 
of  it  is  no  objection ;  a  mere  contingency,  however,  is  not  sufficient'* 
The  bill  may  be  maintained  whether  the  matter  in  controversy  be  a 
title  or  claim  to  real  or  personal  estate,  or  a  mere  personal  demand ; 
or  whether  the  testimony  is  to  be  used  in  support  of  the  plaintiff's 
action,  or  as  a  matter  of  defense.'* 

§  1770.  Hecettary  Allegations  in  Bill. 

.The  bill  to  perpetuate  testimony  should  show  all  the  material  facts 
necessary  to  maintain  the  jurisdiction  of  the  court  and  to  justify  the 
taking  of  the  testimony.  The  subject-matter  of  the  right  or  interest 
which  is  to  be  protected  by  the  testimony  should  be  stated ;  the  materi- 
ality of  the  proof  should  be  made  to  appear ;  and  the  names  of  the 
witnesses  should  be  set  forth.  The  bill  should  show  that  the  defend- 
ant has,  or  pretends  to  have,  a  title  or  right  upon  which  a  controversy 
may  be  based  in  a  subsequent  suit.  The  circumstances  should  also  be 
set  forth  that  give  rise  to  the  necessity  for  perpetuating  the  evidence, 
as  that  the  witnesses  are  old  or  infirm,  or  are  on  the  point  of  leaving 
the  country.'* 

§  1771.  Prayer  of  BilL 

The  bill  should  pray  leave  to  examine  the  witnesses  touching  the 
matter  stated,  to  the  end  that  their  testimony  may  be  preserved.  It 
should  also  pray  for  process  of  subpoena.'*^  The  bill  does  not  pray 
that  the  defendant  may  abide  such  decree  as  the  court  may  think 

tiNew  York  &  B.  Coffee  etc.  Co.  r.       s 4  Gibson,   Suits   in   Chan.    (2d  ed.) 
New  York  CoflPee  etc  Co.  (1881)  0  Fed.   $<  1126,  1127. 
578.  SB  Gibson,  Suits   in  Chan.    (2d  e4.) 

» 1  Smith,  Ch.  Pr.  (2d  ed.)  485.  1128. 

SS2   Story,   £q.  Jur.    1509;    Gibson, 
Suits  in  Chan.   (2d  ed.)    1125. 

Eq.  Prac.  Vol,  11,-69,  *^ 
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proper  to  maka'®    Such  a  prayer  would  turn  the  bill  into  a  bill  of 
relief,  and  it  would  be  subject  to  be  dismissed  for  that  cause.'^ 

§  1772.  Xode  of  DefenM  to  BiU. 

A  bill  brought  to  perpetuate  testimony  is  subject  to  demurrer  if  it 
fails  to  aver  the  facts  necessary  to  support  it.  Such  a  bill  can  also  be 
met  by  a  plea  alleging  that  there  is  no  occasion  to  perpetuate  the 
testimony,  as  for  instance,  for  the  reason  that  no  litigable  controversy 
exists,  or  will  exist,  in  regard  to  that  matter,  or  that  the  plaintiff  has 
no  sufBcient  interest  in  the  subject-matter.  Such  a  defense  could  no 
doubt  be  put  in,  under  our  practice,  by  way  of  answer;  but  it  is 
settled  that  a  defendant  in  a  bill  to  perpetuate  testimony  cannot  put  in 
a  general  answer.  By  the  very  act  of  answering  generally,  the  defend- 
ant admits  the  right  of  the  plaintiff  to  examine  the  witnesses,  and 
that  is  precisely  what  the  plaintiff  seeks.^^ 

§  1773.  Order  to  Take  and  Perpetuate  Teatimoay. 

The  bill  to  perpetuate  testimony,  like  the  bill  of  discovery,  is  never 
brought  to  a  hearing ;  '^  but  after  the  bill  is  sustained,  either  on  a 
pro  confesso  or  answer,  the  court  makes  an  order  to  have  the  deposi- 
tions of  the  witnesses  taken  and  perpetuated,  on  due  notice  to  the 
defendant.*^  This  order  of  the  court  is  a  sort  of  interlocutory  pro- 
ceeding based  upon  the  bill  and  answer,  where  an  answer  is  filed,  or 
upon  bill  alone.  It  is  said  that  the  defendant  is  usually  allowed 
fourteen  days  in  which  to  show  cause  against  the  proceeding  to  take 
the  proof.*^  If  the  defendant  after  being  served  with  process  refuses 
to  answer  or  absconds,  the  depositions  will  be  ordered  to  be  taken  upon 
a  showing  of  that  f  act.*^ 

§  1774.  Examination  of  Witness. 

If  the  witness  is  available  to  be  examined  before  an  examiner  in 
court,  the  order  may  so  provide ;  but  a  commission  for  the  examina- 
tion of  the  witness,  or  witnesses,  can  be  issued  if  necessary.    The  lat- 

««  Green  t?.  Compagnia,  etc.,  Naviga-  *i  Green  v,  Compaf^aia  etc.  Naviga- 
tion (1897)  82  Fed.  490,  affirmed  (1900)  tion  (1897)  82  Fed.  490. 
42  C.  C.  A.  580,  102  Fed.  650.  **  Lancaster   v.  Lancaster    (1884)    6 

87  Story,  Eq.  PL  306.  Sim.  439;  Frere  v.  Green  (1815)  19  Vea. 

88  See  Richter  v.  Jerome  (1886)  26  Jr.  319.  See  Green  v.  Compagnia  etc 
Fed.  679,  681.  I>i  Navigation  (1897)  82  Fed.  495. 

89  1  Smith,  Ch.  Pr.  (2d  ed.)  486. 

40  Gibson,  Suits  in  Chan.    (2d  ed.) 
1130. 
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ter  proceeding  seems  to  bay^  been  oommpnly  adopted  in  the  English 
chancery.** 

§  1775.  Publication  and  ITse  of  Ferpetnated  Testimony, 

When  the  proof  has  been  taken  in  accordance  with  an  order  of 
the  oourt^  the  same  is  filed  in  the  cause  and  remains  sealed  until  the 
court  grants  an  order  of  publication.  As  a  rule,  publication  will  not 
be  granted,  except  in  support  or  aid  of  the  suit  or  action  in  con- 
templation when  the  proof  was  taken.  Leave  to  publish  is  obtained 
on  motion,  supported  by  an  affidavit  to  the  effect  that  the  proof  is 
necessary  to  be  made  use  of.  It  is  to  be  understood  that  testimony 
perpetuated  as  above  is  conditional  proof  and  cannot  be  used  unless 
the  witness  is  dead,  or  the  situation  is  such  that  he  cannot  be 
examined  in  ordinary  course,  "^he  affidavit  in  support  of  the  applica- 
tion to  publish  the  testimony  should  show  that  one  of  the  conditions 
necessary  to  justify  the  use  of  the  proof  actually  exists.** 

§  1776.  TTsi  of  Vroof  AdmiitriiUo  under  State  law. 

Under  the  provisions  of  the  following  statute,  testimony  perpetu- 
ated in  any  lawful  way  and  admissible  under  the  laws  of  a  state,  in 
the  courts  of  the  state,  is  also  admissible  in  a  federal  court  sitting  in 
such  atata  I  is  not  uecessary  that  the  testimony  should  have  been 
perpetuated  under  the  laws  of  the  state  or  in  the  courts  of  the  state. 
If  the  state  law  should  permit  the  introduction  of  proof  perpetuated 
under  the  laws  of  a  foreign  state,  or  country,  and  in  a  foreign  court, 
testimony  so  perpetuated  would  also  be  admissible  in  the  federal 
court.  The  statute  also  evidently  applies  whether  the  testimony  has 
been  perpetuated  upon  bill  or  petition  in  conformity  with  the  ancient 
practice  of  courts  of  chancery  or  under  the  provisions  of  local  statutes 
authorizing  the  perpetuation  of  proof.  But  no  doubt  the  primary 
object  of  this  statute  is  to  make  proof  admissible  in  the  federal  court 
where  it  has  been  perpetuated  under  the  special  state  laws  and  in  the 
state  court.** 

Revised  Statutes,  section  867:  Any  court  of  tbe  United  States  may,  in  its  dis- 
cretion, admit  in  evidence  in  any  cause  before  it  any  deposition  taken  in  perpe- 
iuam  ret  memariam,  which  would  be  so  admissible  in  a  court  of  the  state  wherein 
such  cause  is  pending,  according  to  the  laws  thereof. 4  < 

48  1  Smith,  Ch.  Pr.  (2d  ^.)  480.  (where  the  evidence  had  been  perpet- 

44  1  Smith,  Ch.  Pr.  (2d  ed.)  487.  uated  under  the  provisions  of  a  state 

4B  See  New  York  etc.  Ck>.  t?.  New  York  statute.) 

Coffee  etc.  Co.  (1881)  0  Fed.  678;  Mc-  4C  Where  an  attempt  is  made  to  per* 

Claskey   v,   Barr    (1891)    47    Fed.    165  petuate  evidence  under  a  state  statute. 
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Taking  Testimony  De  Bene  Esse. 
a.    Method  Provided  hy  Bvle  and  BioMe. 

§  1777.  Modes  of  Taking  Proof  Be  Bene  Ene. 

It  is  often  necessary  or  desirable  to  take  proof  de  bene  esse  after  a 
suit  has  been  instituted  or  an  action  begun,  but  before  the  proof  can  be 
taken  in  ordinary  course.  There  are  three  ways  in  which  this  can  be 
accomplished,  namely:  (1)  The  plaintiff  may  proceed  under  equity 
rule  70.  (2)  Either  party  may  proceed  under  section  863  of  the 
Revised  Statutes,  Finally  (3)  either  party  may  file  an  auxiliary  bill 
to  take  testimony  de  bene  esse  in  conformity  with  the  ancient  practice 
of  the  English  chancery.  These  three  methods  of  procedure  should 
be  resorted  to  successively,  it  seems,  in  the  order  named,  so  far  as 
there  is  any  room  for  election.  That  is  to  say,  if  a  party  can  proceed 
under  equity  rule  70,  he  should  do  so ;  and  if  not,  then  he  should  pro- 
ceed under  the  statute,  if  the  remedy  there  provided  fits  his  case. 
The  auxiliary  bill  should  be  resorted  to  only  when  the  other  remedies 
are  insufficient. 

§  1778.  Proceeding  under  Equity  Bnle. 

The  language  of  equity  rule  70  is  so  clear  and  precise  as  to  be  self- 
explanatory;  but  it  should  be  noted  that  the  method  of  procedure 
here  pointed  out  is  available  to  the  plaintiff  only,  and  the  rule  applies 
only  to  the  interval  of  time  between  the  filing  of  the  bill  and  the 
filing  of  the  answer.  A  party  cannot  proceed  under  this  rule  after 
the  answer  has  been  filed,  or  after  the  cause  has  been  carried  up  to  a 
higher  court  on  appeal.*^ 

Equity  Rule  70 :  After  any  biU  filed  and  before  the  defendant  hath  answered 
the  same,  upon  aflfidavit  made  that  any  of  the  plaintiff's  witnesses  are  aged  and 
infirm,  or  going;  out  of  the  country,  or  that  any  one  of  them  is  a  single  witness 
to  a  material  fact,  the  clerk  of  the  court  shall,  as  of  course,  upon  the  application 
of  the  plaintiff,  issue  a  commission  to  such  commissioner  or  commissioners  as  a 
judge  of  the  court  may  direct,  to  take  the  examination  of  such  witness  or  wit- 
nesses de  bene  esse,  upon  giving  due  notice  to  the  adverse  party  of  the  time  and 
place  of  taking  his  testimony.^s 

but  the  requirements  of  the  statute  are  47Richter  v.  Union  Tnist  Co.  (1886) 

not  complied  with,  and  for  this  reason  115  U.  S.  55,  20  L.  ed.  345. 

the  testimony  becomes   inadmissible  in  4  8  This  rule  is  the  same  as  rule  24  of 

the  state  court,  a  federal  court  will  not  the  series  of  1822,     7  Wheat,  z,  5  L. 

receive   it     Gould  v.  Gould    (1844)    3  ed.  370. 

Story  516,  542, 
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§  1779.  Competenoy  of  Proof  Taken  under  Bnle. 

The  fact  that  an  order  has  been  granted  or  commission  issued  to 
take  testimony  under  the  rule  does  not  affect  the  competency  of  the 
proof  when  it  is  taken,  or  make  evidence  admissible  that  would  other- 
wise be  inadmissible.  For  instance,  if  an  ex  parte  order  is  granted  by 
the  court  allowing  the  deposition  of  a  party  to  the  suit  to  be  taken 
de  bene  esse,  the  granting  of  such  order  does  not  operate  to  render  the 
testimony  of  such  party  competent  as  against  the  estate  of  his  deceased 
adversary.  Such  order  is  not  a  requirement  of  the  court  for  the 
party  to  testify,  such  as  will  bring  the  case  within  the  exception  of 
the  statute  disabling  parties  from  testifying  against  administrators 
and  executors  in  regard  to  transactions  with  the  deceased.^^ 

§  1780.  Proceeding  under  Statute. 

Under  section  863  of  the  Revised  Statutes,  testimony  may  be 
taken  de  bene  esse  by  either  party  at  any  time  while  the  cause  is 
'*  depending  in  a  district  or  circuit  court."  Upon  examining  the 
statute,  the  reader  will  observe  that  the  conditions  mentioned  in  it  as 
justifying  recourse  to  the  method  of  taking  proof  there  provided 
are  somewhat  different  from  those  enumerated  in  equity  rule  70.  The 
rule  gives  the  right  to  take  the  testimony  when  the  witness  is  aged 
and  infirm,  or  going  out  of  the  country,  or  when  there  is  a  single  wit- 
ness to  a  material  fact.  The  statute  gives  the  right  to  take  the  testi- 
mony de  bene  esse  when  the  witness  is  ancient  and  infirm,  or  when  he 
lives  at  a  greater  distance  from  the  place  of  trial  than  one  hundred 
miles,  or  is  bound  on  a  sea  voyage,  or  is  about  to  go  out  of  the  United 
States,  or  out  of  the  district  in  which  the  case  is  to  be  tried,  and  to  a 
greater  distance  than  one  hundred  miles.  The  insertion  in  the  statute 
of  the  condition  in  regard  to  the  distance  at  which  the  witness  lives 
from  the  place  of  trial  was,  of  course,  due  to  the  fact  that  this  stat- 
ute was  primarily  designed  to  govern  the  taking  of  evidence  to  be  used 
in  actions  at  law.  So  far  as  equity  practice  is  concerned,  it  is  plainly 
anomalous  to  allow  a  witness  to  be  examined  de  bene  esse  on  the  mere 
ground  that  he  lives  more  than  a  hundred  miles  away, 

§  1781.  At  Wliat  Stage  Proof  Kay  Be  Taken  under  Statute. 

The  statute  under  consideration  expressly  permits  the  taking  of 
testimony  de  bene  esse  when  a  cause  is  "  depending  *'  in  a  circuit  or 
district  court    As  we  oonstnie  this  act,  a  party  has  a  right  to  examine 

«•  Eslava  v.  Mazange's  Adm'r  (1871)  1  Woods  623,  Fed.  Cas.  No.  4^27. 
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a  witness  de  bene  esse  at  any  time  after  the  bill  is  filed  and  before  the 
cause  is  at  issua  After  the  cause  is  at  issue,  any  proof  taken  under 
the  statute  is  unccmditional  proof,  and  not  proof  de  heM  ^sse*  This 
results,  as  we  have  already  seen,  from  the  provisions  of  equity  rule 
68.  Until  the  cause  comes  to  be  at  issue^  proof  takett  in  putsuance  of 
the  statute  alone  is  taken  de  bene  ease.  There  is  authority  in  the 
decisions  of  some  of  the  circuit  courts  to  the  effect  that  ptoof  cannot 
be  taken  in  equity  under  this  statute  at  all  tmtil  the  cause  is  at 
issue ;  ^^  but  this  seems  to  be  obviously  a  mistake.  The  true  interpre- 
tattioa  Of  tiu  stdtutt  and  tul«  te^ini  to  p#nnit  •vid«ac«  to  be  taken  de 

i«M  «M  limdtr  tti^  ttfttutft  alone  until  \]n  mxm  warn  to  bt  ftt  itsno, 

and  then  1S3mMdititeftl  pTOOf  ii  talMi  UttXloi  tfat  WtttolMd  mte>lity 
of  the  rule  and  statute.  This  interpretation  harmonizes  both  without 
doing  violence  to  either. 

§  17ft2.  Statutory  Method  Not  AvaUaUe  Pondiav  Iweal. 

When  a  suit  has  been  removed  by  feppeal  ftom  t  cih;ait  60ttrt  to 
the  supreme  court,  the  cause  is  no  longer  **  depending  "  in  the  cirtsttit 
court  so  as  to  authorize  the  taking  of  k  deposition  d&  beh^d  eS^  nnde!r 
this  statute  to  be  Used  as  evidence  in  the  event  tho  ftuit  cOmed  bnek  to 
the  citcuit  6ourt  fbf  another  tri&L** 

§  1783.  Statute  to  Ite  Strictly  Conntmed. 

The  mode  of  taking  testimony  provided  in  this  act  is  purely  statu- 
tory. It  is  not  based  upon  the  ancient  practice  of  the  oourt  of  chan- 
cery ;  and^  as  has  often  been  said^  it  is  in  derogation  of  the  rules  of 
the  conunon  law.  It  follows  that  testimony  taken  under  this  aot> 
either  at  law  or  in  equity^  is  not  admissible  unless  it  appears  that  all 
the  requisites  of  the  statute  have  been  complied  with,^^  But  of 
course  the  statute  ^^  must  have  a  fair  and  reasonable  construction,  hav- 
ing regard  to  the  particular  purpose  it  was  intended  to  subserve*"  ^^ 

so  Stevens   f;.   Mifisoari    eU.   R.   Co.  243:  Harris  o.  Wall  (184S)  7  How.  693, 

(1900)    104  Fed.  934;   f'lower  v.  Mac-  1!^  L  ed.  SYS;   Shankwiker  v.  Reading 

GinnesB   (G.  C.  A.;   1901)   50  G.  G.  A.  (1847)    4    McLean    240;    Wilkinson   r. 

£91,  112  Fed.  377.  Yale   (1853)   6  McLean  IS;  Gaittn^n 

siRichter  o.  Union  Trust  Go.  (18d5)  v.  Stimson    (1853)    1   Chirt.  G.  G.  437, 

116  U.  S.  65,  29  L»  ed.  345,  6  Sup.  Gt.  Fed.  Cas.  No.  2,450;  Luther  t\  Schooner 

1162;  Richter  r.  Jerome  (1885)  25  Fed.  Merritt  Hunt    (1852)    Newberry,  Adm. 

679,  681.  4,  Fed.  Gas.  No.  8,610. 

Si  BeU  V.  Morrison  (1828)  I  Pet.  361,  «<  U.  S.  r.  Tilden  (1879)  10  BeU.  668» 

7    L.    ed.    174;    Patapsco    Ins.    Go.    v.  Fed.  Gas.  No.  16,522. 
Southgate   (1831)   6  Pet.  604,  8  L.  ed. 
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h.    Proceeding  h^  MotUm  or  Formal  BUL 

§  17S4.  In  Gtaeral. 

If  a  party  desiring  to  take  testimony  de  bene  esse  after  a  suit  or 
action  has  been  brought  is  unable  to  proceed  under  equity  rule  70  or 
under  section  863  of  the  Revised  Statutes,  it  becomes  necessary  to  fall 
back  on  the  practice  of  the  English  High  Court  of  chancery.  We 
accordingly  now  direct  our  attention  to  the  practice  of  that  court  in 
regard  to  the  taking  of  testimony  de  bene  esse.  It  will  be  found  that 
there  were  two  ways  of  proceeding  recognized  in  the  practice  of  that 
court.  The  first  was  upon  petition  or  motion  in  the  cause,  the  second 
was  by  a  bill  to  take  testimony  de  bene  es$e, 

§  178B.  Order  on  Motion  or  Petition  in  Cause. 

The  ordinary  motion  or  petition  for  the  examination  of  wit- 
nesses de  bene  esse  was  appropriate  in  those  cases  where  the  neces- 
sity for  taking  such  proof  arose  in  the  very  case  in  which  the  appli- 
cation was  made.  The  power  of  the  court  of  equity  to  grant  such  an 
order  rests  upon  the  fundamental  principle  that  the  court  has  control 
of  the  proceedings,  and  jurisdiction  over  the  parties,  in  every  cause 
pending  before  it.  This  power  the  court  will  exercise  in  furtherance 
of  the  administration  of  justice.  The  conditions  under  which  the 
English  court  of  chancery  was  accustomed  to  grant  an  order  in  the 
cause  for  the  taking  of  testimony  de  bene  esse  are  set  forth  with  suf- 
ficient precision  in  the  following  passage. 

2  DanieH*  Chancery  Practice,  541,  643 :  "  The  examination  of  a  witness  de  bene 
eeae  takes  place  where  there  is  danger  of  losing  the  testimony  of  an  important 
witness  from  death,  by  reason  of  age  (as  where  the  witness  is  seventy  years  old 
and  upwards) ;  or  dangerous  illness;  or  where  he  Is  the  only  witness  to  an  impor- 
tant fact.  In  such  cases,  the  court,  to  prevent  the  party  from  being  deprived  of 
the  benefit  of  his  evidence,  will  permit  his  depositions  to  be  taken  before  the  causo 
Is  at  issue,  in  order  that,  if  the  witness  die,  or  be  not  forthcoming  to  be  examined 
after  issue  joined,  the  depositions  so  taken  may  be  used  at  the  hearing.  .  .  .  The 
cases  in  which  the  court  will  make  an  order  for  the  examination  of  witnesses  de 
bene  eeee  are  not  confined  to  those  of  age  or  sickness,  or  in  which  the  witness  is 
the  only  person  who  can  speak  to  the  fact  intended  to  be  proved.  The  court  will 
give  pehnission  for  such  an  examination  of  witnesses  in  other  cases  which  oomo 
within  the  same  principle;  indeed,  it  will  do  so  wherever  the  justice  of  the  case 
appears  to  require  it.  .  .  .  Where  a  witness  is  about  to  go  abroad,  the  court  will 
nake  aa  order  for  his  examination  de  bene  esse** 
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§  1786.  Wlien  Order  OrantaUe  of  Course. 

It  was  the  common  practice  in  the  English  chancery  to  grant  the 
order  on  a  motion  as  of  course  in  all  cases  where  the  ground  of  the 
application  was  age,  dangerous  illness,  or  that  the  witness  was  a 
sole  witness  to  a  material  fact ;  ^^  in  other  cases  a  special  motion  in 
court  was  necessary,  of  which  the  other  party  was  required  to  have 
notice."*^ 

Under  the  English  practice  a  witness  was  considered  to  be  aged, 
when  he  was  shown  to  Ik?  above  seventy  years ;  *•  and  this  rule  is 
followed  in  our  own  courts.^^ 

§  1787.  AffldaTit  in  Support  of  Applioation. 

In  all  cases  it  was  necessary  that  the  application,  whether  by 
petition  or  motion  to  the  court,  with  notice  or  without,  should  be  sup- 
ported by  an  affidavit  of  the  facts  that  formed  the  ground  of  the  appli- 
cation, as  that  the  witness  was  aged,  or  about  to  depart,  and  that  he 
was  a  material  witness.  Where  an  application  was  made  on  the 
ground  that  the  witness  was  the  only  person  who  knew  the  facts  to 
which  he  would  be  called  upon  to  testify,  the  affidavit  was  required  to 
state  the  points  to  which  his  evidence  would  be  directed.  It  should 
also  be  made  to  appear  that  he  was  tlie  only  person  acquainted  with 
those  circumstances.*® 

§  1788.  English  Procedure  Embodied  in  Federal  Bnle  and  Statute. 

In  the  federal  courts,  the  practice  of  proceeding  on  application  by 
petition  or  motion  in  the  cause,  in  accordance  with  the  practice  of  the 
English  chancery,  has  been  in  effect  superseded  by  the  provisions  of 
equity  rule  70  and  section  863  of  the  Revised  Statutes,  already  con- 
sidered. In  every  case  where  a  litigant  in  the  federal  court  might 
have  obtained  an  order  in  the  cause  to  take  testimony  de  bene  esse, 
under  the  practice  of  the  English  chancery,  he  can  now  proceed  under 
the  rule  or  statute.  The  general  principle  underlying  the  English 
practice  is,  however,  preserved  in  the  rule  and  statute. 

The  supreme  court  will  not  make  a  special  order  to  take  a  deposi- 
tion de  bene  esse  in  a  cause  there  pending  on  appeal  when  it  appears 
that  relief  may  properly  be  granted  by  the  circuit  court  in  which 
the  cause  originated  or  some  other  circuit  court  sitting  in  equity.^* 

6<  1  Smith,  Cb.  Pr.  (2d  ed.)  607.  "2  Dan.  Ch.  Pr.  647. 

ss  2  Dan.  Ch.  Pr.  646.  s»  Richter  v.  Union  Trast  Co.  (1886) 

6«  I  Smith,  Ch.  Pr.  (2d  ed.)  606.  116  U.  S.  66,  29  L.  ed.  346. 

57  Story,  Eq.  PI.  308. 
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§  1789.  Bill  to  Take  Testimony  De  Bene  Esse. 

The  second  method  of  taking  testimony  de  bene  esse  in  the  English 
chancery,  namely,  that  which  proceeds  by  bill,  has  not  been  altogether 
superseded  by  our  rules  and  statutes;  and  consequently  it  is  some- 
times necessary  to  resort  to  this  method  in  our  courts.  Upon  general 
principle,  the  rule  is  that,  in  any  case  where  a  party  cannot  proceed 
under  equity  rule  70  or  imder  section  863  of  the  Revised  Statutes,  ho 
may  proceed  by  bill. 

The  bill  to  take  testimony  de  bene  esse  bears  a  close  resemblance  to 
the  bill  to  take  testimony  in  perpetuam  rei  memoriam.  The  only 
material  difference  is  found  in  the  fact  that  the  latter  species  of  bill 
lies,  as  we  have  seen,  only  where  no  suit  has  been  brought,  or  can  be 
brought  at  the  time ;  while  the  other  is  only  sustainable  in  aid  of  a 
suit  already  pending.  The  bill  to  take  testimony  de  bene  esse  is 
brought  in  aid  of  the  principal  suit  and  it  is  properly  aji  auxiliary 
bill.  This  is  true  whether  it  is  brought  in  the  same  court  wherein  the 
principal  suit  is  being  litigated  or  in  some  other  court.  Formerly  a 
very  common  occasion  for  bringing  a  suit  to  take  testimony  de  bene 
esse  was  that  which  arose  where  the  testimony  of  the  witness  was 
required  to  be  used  either  in  support  of,  or  in  defense  to,  an  action  at 
law.  In  such  case  it  was  customary  to  file  a  bill  in  equity,  praying 
specifically  that  the  witness  might  be  examined  de  bene  esse,  and  the 
testimony  preserved  for  use  in  the  action  at  law.*®  As  our  courts 
are  at  present  organized,  and  under  the  practice  now  followed  in 
courts  of  law,  the  necessity  can  seldom  arise  for  a  court  of  equity 
to  entertain  a  bill  to  take  testimony  de  bene  esse  to  be  used  at  law. 
But  conceivably  a  case  of  this  kind  might  arise. 

§  1790.  Contents  of  Bill  and  Supporting  Affidavit. 

The  bill  to  take  testimony  de  bene  esse  should  allege  the  material 
facts  upon  which  the  right  to  maintain  tl.e  bill  depends,  as  that  the 
witness  is  aged  or  infirm,  or  is  about  to  depart  from  the  country,  or  is 
a  sole  witness ;  and  it  should  be  shown  that  the  facts  upon  which  he 
will  be  called  to  speak  are  material  to  the  issues  involved  in  the  suit. 
The  bill  should  be  accompanied  by  an  afiidavit  stating  the  circum- 
stances ;  or  perhaps  it  would  be  sufficient  for  the  bill  itself  to  be  veri- 
fied as  an  affidavit.  The  statements  of  the  affidavit  or  bill  should  be 
positive,  and  they  should  not  be  based  upon  a  mere  suggestion  of  the 
belief  of  the  affiant.*^ 

•0  2  Dan.  Ch.  Pr.  542.  •!  See  2  Dan.  Ch.  547 ;  Gibson,  Suits 

In  Chan.  (2d  ed.)  f  1134. 


1082  FEDERAL  EQUITY  PRACTICE.  [§  1791 


§  1791.  niustration  of  Bill  M  lUtt  Ttotimon^  De  B«iie  Em^ 

The  following  case  preients  a  Bitasiion  where  it  was  found  ueoea- 
sary  to  resort  to  a  bill  to  take  testimony  de  beM  esse  to  be  used  in  a 
litigation  pending  in  another  court  The  reader  will  note  the  sug* 
gestions  of  Brown,  J.,  in  the  circuit  eoUrt^  As  to  the  ccmditions  that 
must  exist  before  such  a  bill  will  lie. 

1.  Rubier  v.  Unum  Trust  Co.  (1885)  115  U.  S.  56,  29  U  ed.  346,  6  Sup.  Ct. 
1162:  A  bill  filed  in  the  circuit  court  of  the  Western  District  of  Miohigan  was 
taken  pro  confeaso  as  against  one  defendant.  The  other  defendant  demurred,  and 
the  demurrer  was  sustained.  All  appeal  was  taken  from  the  decree  dismissing 
the  bill.  Aft  fit  was  tipparent  that  the  appeal  would  not  be  determined  tot  two 
or  three  yeafs,  and  as  «ome  of  the  plaintilT's  WitneiBes  w^re  aged  and  iBfirmi  it 
became  necessary  for  him  to  take  their  testimony  d€  bene  eise.  An  appUcatioa 
could  not  be  maintained,  upon  equity  rule  70,  in  the  circuit  court,  because  that 
court  had  lost  jurisdiction  by  the  appeal ;  and  it  was  not  permissible  to  proceed 
under  section  863  of  the  Revided  l^tatntea,  for  the  reiMon  that  the  <!ftUde  was  no 
longer  "*  depending "  in  the  circuit  dottrt.  It  was  held  that  the  plaintiff  might 
proceed,  in  any  federal  court,  to  take  the  tefttimony  in  quesUon  for  future  use  in 
the  existing  litigation.  [The  euprone  court  suggested  that  this  proceeding  would 
be  under  section  866  of  the  Revised  Statutes,  which  authorizes  the  circuit  courts 
to  direct  the  taking  of  testimony  in  perpeittam  rei  memoriam  in  accordance  with 
the  usage  of  chancery.  This  imports  that  this  provision  vH  that  section  includes 
the  proceeding  by  bill  to  take  testimony  de  hens  esss  as  well  M  the  proceeding  by 
bill  to  take  testimony  in  perpetnam  rei  metn<mam»  The  subsequent  course  of  Uie 
litigation  shows  that  the  proper  proceeding  in  this  case  was  by  bill  to  take  testi- 
mony de  bene  esse.  The  author  entertains  no  doubt  that  a  federal  court  of  equity 
has  ample  authority  to  entertain  such  a  bill  independent  of  the  authority  con- 
ferred by  that  statute.] 

2.  Richier  ^.  Jerome  (1886)  25  Fed.  679,  681:  Upon  the  facts  stated  111  the 
preceding  case,  the  plaintiff  then  proceeded,  while  the  cause  was  yet  pending  in 
the  suprone  court  on  appeal,  to  file  a  bill  in  another  district  in  aid  of  his  original 
suit,  seeking  to  have  the  testimony  of  his  witnesses  taken  de  bene  esse.  It  was 
held  that  this  was  the  proper  proceeding.  Brown,  J.,  after  distinguishing  between 
the  ordinaiy  bill  to  perpetuate  testimony  (which  is  filed  before  any  ftUit  has  been 
brought)  and  this  bill  to  take  testimony  de  bene  esse  in  a  pending  suit,  proceeded 
to  enumerate  the  conditions  necessary  before  this  latter  species  of  bill  can  be 
maintained.  Said  he:  '*To  entitle  the  party  to  maintain  a  bill  of  this  descrip- 
tion the  plaintiff  must  aver:  (1)  That  there  is  a  suit  depending  In  which  the 
testimony  of  the  witnesses  named  will  be  material.  (2)  That  the  suit  is  Ita  tneh 
condition  that  the  depositions  cannot  be  taken  in  the  ordinal^  methods  prescribed 
by  law,  and  that  the  aid  of  the  court  of  equity  is  necessary  to  perpetuate  testi- 
mony. (3)  The  facts  which  the  plaintiff  expects  to  prove  by  the  testimony  of  the 
witnesses  sought  to  be  examined,  that  the  court  may  see  that  they  are  material 
to  the  eotttroversy.  (4)  The  tteceteity  for  taking  the  teetimony,  and  the  danger 
that  it  may  be  lost  by  delay." 
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Formalities  Incident  to  Talcing  Deposition. 

§  1792.  Oeneral  Observation. 

Having  now  considered  the  chief  methods  by  which  a  party  may 
proceed  to  take  proof  for  use  in  an  equity  cause^  it  remains  for  us  to 
gather  into  this  chapter  some  matters  pertaining  to  the  subject  of 
depositions  at  large ;  and  what  is  to  be  said  will  be  found  to  have  more 
or  less  reference  to  the  taking  of  proof,  whether  the  proof  is  being 
taken  before  an  examiner,  or  upon  written  interrogatories  and  com- 
mission, or  upon  notice  in  conformity  with  section  863  of  the  Revised 
Statutes ;  but  of  course  some  allowance  must  be  made  for  diversities 
of  practice  in  taking  proof  in  these  different  modes.  ^ 

§  1793.  Beposition  Defined. 

In  its  broader  signification  the  term  deposition  is  generic  and 
applies  to  all  written  evidence  verified  by  oath,  including  affidavits. 
In  its  common  technical  acceptation,  it  is  the  duly  authenticated  testi- 
mony of  a  witness  taken  down  in  writing  by  or  under  the  authority  of 
a  commissioner,  examiner,  or  other  judicial  officer,  in  answer  to 
interrogatories  and  cross-interrogatories.* 

A  statement  of  facts  in  writing,  without  date  or  venue,  purporting 
to  have  been  signed  by  a  witness,  but  giving  neither  age  nor  residence 

i  For  fuller  reference  to  the  author-  are  collated,  from  decisions  both  at  law 

ities  bearing  upon  the  proper  formali-  and  in  equity* 

ties  in  the  taking  of  depositions  under       2  Lutcher  v,  U.  S.    (C.  C.  A.;  1896) 

sections  863-865  of  the  Revised  Statutes,  19  C.  C.  A.  269,  72  Fed.  968;  Stimpeon 

the  reader  is  referred  to  3  Fed.  Stat.  v.  Brooks  (1856)  3  Blatchf.  456. 
Anno.   9-22,  where  all  the  authorities 
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of  such  witness,  which  statement  is  not  shown  to  have  heen  made 
under  oath,  nor  the  oath  waived,  nor  to  have  heen  taken  before  any 
official  authorized  to  administer  oaths,  and  which  is  not  accompanied 
by  a  certificate  of  a  competent  official,  from  which  compliance  with 
any  of  the  requisites  for  the  taking  of  depositions  in  judicial  proceed* 
ings  can  be  inferred,  is  not  a  deposition,  although  so  labeled  and  filed 
in  a  suit  pending  in  court.* 

§  1794.  Error  in  Commiinon  to  Take  Beporitioii. 

A  clerical  mistake  as  to  the  style  of  the  case  in  a  commission  to 
take  a  deposition,  whereby  the  initial  to  the  middle  name  of  the  plain- 
tiff is  incorrectly  given,  is  immaterial  where  it  is  not  misleading;  and 
it  will  not  justify  the  rejection  of  the  deposition.  Indeed  it  is  doubt- 
ful if  a  misnomer  or  variance  as  to  the  middle  name  would  be  fatal 
in  any  event.* 

If  a  joint  commission  is  taken  out  by  both  parties  for  the  taking  of 
a  deposition,  formal  errors  in  the  making  out  of  the  commission  arc 
properly  chargeable  to  the  parties  jointly,  and  neither  could  tako 
advantage  of  them  as  a  ground  for  the  rejection  of  the  deposition.*^ 

§  179S.  Notice  of  Taking  Deposition. 

It  is  essential  to  the  proper  taking  of  a  deposition  that  the  party 
against  whom  the  evidence  is  to  be  used  should  have  an  opportunity 
to  cross-examine  the  witness,  either  by  being  personally  present  at  the 
examination  or  by  filing  cross-interrogatories  to  be  propounded  at 
the  time  the  examination  in  chief  is  taken.  Notice  of  the  time  and 
place  of  the  taking  of  a  deposition  must  therefore  be  given,  unless 
the  deposition  is  taken  by  consent  or  notice  is  otherwise  waived. 

§  1796.  Certainty  of  Hotiee. 

Notice  for  the  taking  of  a  deposition  must  be  definite  and  certain. 
A  failure  to  state  the  year  may  be  fatal.  It  has  been  ruled  that  the 
taking  of  a  deposition  in  a  certain  town  is  not  regular  under  notice 
that  it  will  be  taken  in  a  city  of  the  same  name,  in  the  absence  of 
proof  that  the  city  and  town  are  the  same.® 

»Lutcher  u.  United  States  (C.  C.  A.;  "Kecne  v.  Meade  (1830)  3  Pet  1,  6, 

1896)    19  C.   C.  A.   260,  72   Fed.   968»  7  L.  ed.  681,  583. 

972  •  Gartsfde  Coal  Co.  r.  Maxwell  (1884) 

4  Keene  v.  Meade  (1830)   3  Pet.  1,  7  20  Fed.  187. 
L.  ed.  681. 
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A  mistake  in  the  notice  as  to  the  place  where  the  depositioa  is  to 
be  taken  is  not  material,  where  the  adversary  party  is  not  mtisleci  and 
actually  appears  at  the  place  where  the  deposition  is  in  fact  tidceiu 
The  sole  object  of  the  notice  is  to  give  the  party  im  opportunity  to 
appear,  and  if  he  does  so  errors  are  rendered  hanaleB9»^ 

A  heading  to  a  notice  to  take  a  deposition  will  be  held  good  though 
not  technically  correct,  if  the  heading  appears  to  be  suoh  that  no  ous* 
take  could  be  made  by  the  adversary  party  as  to  the  suit  in  which  the 
deposition  is  to  be  taken.^ 

§  1797.  Wlien  Setum  of  Hotioe  TTnnecetsary. 

The  fact  that  the  notice  under  which  a  deposition  is  taken  is  not 
returned  with  the  commission  is  not  material  where  the  fact  of  proper 
notice  is  not  controverted  and  the  return  of  the  notice  appears  not  to 
be  needed  for  any  other  purpose,  as,  for  instance,  to  identify  the 
deposition.® 

§  1798.  Hotioe  Xmrt  Speeify  BeasonaUle  Tino. 

The  time  specified  in  the  notice  must  be  reasonable,  that  is,  it  must 
be  such  as  to  give  the  adverse  party  a  fair  opportunity  to  be  present. 
The  question  of  reasonableness  of  notice  depends,  obviously,  upon 
the  circumstances  of  each  particular  case.  It  is  a  relative  question. 
AVhat  may  be  reasonable  in  one  instance  may  not  in  another.  The 
chief  features  to  be  considered  in  determining  whether  a  notice  is  or 
is  not  reasonable  are  the  distance,  the  number  of  witne3ses  to  be 
examined,  and  the  facility  of  communication. 

American  etc.  Bank  v.  First  Nat  Bank  (C.  C.  A.;  1897)  27  C.  C.  A.  274,  82 
Fed.  901 :  Ten  days'  notice  for  the  taking  of  a  deposition  in  New  York  City  to 
be  used  in  a  suit  pending  in  the  federal  court  at  Spokane,  V^ashington,  was  given 
to  a  party  residing  in  the  latter  city.  It  was  held  that  the  circuit  court  properly 
admitted  the  deposition  in  evidence,  though  the  opposite  party  insisted  that  the 
notice  was  not  given  a  reasonable  time  before  the  taking  of  the  deposition  as 
required  by  section  863  of  the  Revised  Statutes,  and  that  in  consequence  he  was 
deprived  of  the  opportunity  to  cross-examine.  The  court  observed  that  five  days 
would  suffice  to  communicate  with  New  York,  and  if  the  party  concerned  had 
used  "  all  due  diligence  and  alacrity  in  the  matter,''  he  could  have  been  repre- 
sented there,  the  facilities  in  respect  to  suoh  matters  being  good  in  that  city. 

TGonnley  v.  Bunyan  (1891)  11  Sup.  •  Stewart  «.  Tbwnsend  (1890)  41  Fed. 
Ct.  453,  138  U.  S.  623,  34  L.  ed.  1086.         121. 

•  Knode    v,    Williamson     (1873)     17 
Wall,  586,  21  L.  ed.  670, 
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§  1788.  Parson  Wore  Whom  Bopotitioin  Taken. 

A  deposition  may  be  taken  before  another  officer  than  the  one 
whose  name  is  given  in  the  xiotioe,  where  the  notice  states,  in  the  alter- 
native, that  the  deposition  will  be  taken  before  him  "  or  some  other 
officer  authorized  by  law  to  take  depositions,"  *^  A  deposition  taken 
down  by  counsel  for  the  plaintifiF  in  the  absence  of  the  adversary 
party  will  be  suppressed.^* 

§  18Q0.  Caption  of  Sopoiltion. 

A  deposition  in  a  cause  wherein  several  co-partners  are  plaintiffs 
will  not  be  suppressed  merely  because  the  caption  of  the  deposition 
fails  to  set  out  the  names  of  all  those  plaintiffs.  It  is  enough  to  give 
the  name  of  the  first  plaintiff  and  add  **  et  aV  or  "  and  others."  Cer- 
tainly this  is  the  rule  where  all  the  parties  to  the  notice  knew  in  what 
case  the  testimony  was  intended  to  be  used.** 

§  1801.  Adjonmmont  of  Taking  Deposition. 

The  taking  of  a  deposition  or  depositions  of  different  witnesses  may 
be  adjourned  from  day  to  day  where  the  notice  of  the  taking  of  the 
deposition  apprises  the  party  that  such  adjournments  will  be  made 
from  time  to  time  until  the  depositions  are  completed.*^ 

§  1802.  Withdrawal  of  Party  for  Inepilarity  of  Proceedings, 

Counsel  for  one  party  is  justified  in  withdrawing  from  attendance 
upon  the  taking  of  a  deposition  where  the  other  party  announces  his 
intention  to  pursue  an  improper  course  in  the  taking  of  the  deposit 
tion ;  and  the  deposition  taken  after  the  withdrawal  of  a  party  under 
such  conditions  will  be  suppressed,  laough  the  objectionable  course 
is  not  in  fact  followed.** 

§  1808.  Preparation  of  Answers  in  Advance  of  Examination. 

The  examination  of  a  witness,  whether  upon  oral  or  written  inter- 
rogatories, is  intended  to  develop  his  own  individual  knowledge  of  the 
matters  about  which  inquiry  is  made.    Hence,  his  answer  should  bo 

10  Qormley  V.  Bunyan  (1891)  138  U,       I'Knode   r.    Williamson    (1873)    17 
S.  623,  032,  34  L.  ed.  1086,  1089,  11  Sup.  Wall,  586,  21  L.  ed.  670. 

OU  458.  **  Euberwpg  t?.  La  Conipagnie  Gene- 

11  United  States  v.  Pings    (1880)    4  rale  (1888)  35  Fed.  530. 

F^.  714.  ^     . 

U  Egbert  v.  Citicens'  Ins.  Go.  of  Mis- 
souri (1881)  7  Fed.  47, 
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based  primarily  on  his  recollection  of  the  facts  at  the  time  his  answers 
are  given.  The  mere  fact  that  a  witness  has  seen  the  interrogatories 
before  being  called  on  to  give  testimony  does  not  invalidate  the  depod- 
tion.  But  if  answers  have  been  prepared  in  advance  and  put  in  writ- 
ing by  counsel,  the  deposition,  or  so  much  of  it  as  is  open  to  this  objec- 
tion, will  be  suppressed.  ^^ 

§  1804.  Adoption  of  Answen  of  Another. 

If  a  witness  merely  adopts  as  his  own  the  answers  found  in  the 
deposition  of  a  party  who  is  himself  examined  as  a  witness,  the  depo- 
sition will  be  suppressed ;  for  this  is  the  same  in  effect  as  if  the  party 
had  written  out  the  answers  for  his  witness.  But  in  a  case  where  the 
first  deposition  given  by  a  witness  was  subject  to  this  objection,  and 
he  was  subsequently  examined  in  the  usual  way,  the  court  refused  to 
suppress  the  second  deposition,  although  the  cross-examination  thereto 
developed  the  fact  that  the  original  deposition  had  been  so  prepared. 
The  court  observed,  however,  that  a  deposition  subject  to  this  infirm- 
ity could  not  be  entitled  to  much  weight.  *• 

Where  a  deposition  is  suppressed  for  some  irregularity  in  taking 
the  deposition,  and  the  deposition  of  the  witness  has  to  be  re-taken,  it 
has  been  held  permissible  to  have  him  take  a  carbon  copy  of  the 
previous  deposition  and  swear  to  it  as  his  second  deposition.  This 
practice  is  of  doubtful  propriety,  but  it  is  permissible  where  the  adver- 
sary party,  having  due  notice  of  the  taking  of  the  deposition,  fails  to 
appear  and  insist  upon  a  second  examination  in  detaiL^^ 

§  1805.  Stenographic  Beport  of  Testimony  Taken  Through  Interpreter. 

The  stenographer  in  taking  testimony  through  a  sworn  interpreter 
should  put  down  the  answers  as  given  by  the  interpreter  and  not  the 
answers  as  translated  by  himself.    If  a  departure  is  made  from  this 

16  North    Carolina   R.   Co.    v.    Drew  out.    The  reason  assigned  was  that  the 

(1879)  3  Woods  692.  testimony  was  merely  matter  of  opinion 

In  Emerson  Co.  v,  Mimocks  (1898)  88  anyway.     It  was  said  that  the  mode  of 

Fed.  280,  an  expert  was  Questioned  as  taking  it  deprived  it  of  very  much  of 

to  the  nature  of  an  invention  protected  the  respect  that  otherwise  might  have 

by   patent.     It  appeared  that   his  an-  been    attributed    to    it.     This    was    as 

swer  was  made  from  typewritten  sheets  much  as  to  say  that  the  court  would 

which  had  been  prepared  by  counsel  in  give  it  about  such  weight  as  it  would 

his  own  office  and  afterwards  submitted  give   to   an  argument  submitted   in   a 

to  the  witness  on  the  morning  of  the  brief. 

examination.    The  witness  had  then  re-       i<  Dawson  v,  Poston   (1880)   28  Fed. 

vised  the  sheets  until  they  exactly  rep-  600. 

resented  his  opinion.    Objection  was  tak-        i?  Samuel  Bros.  v.  Uou tetter  Co.   (C. 

en  and  the  court  criticised  the  method  C.  A.;  1902)   55  C.  C.  A.  Ill,  118  FM, 

pursued  but  did  not  strike  the  answer  2C7t 
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rule  at  the  insistence  of  one  of  the  parties,  the  deposition  will  he  sup- 
pressed.*® 


§  1806.  Compelling  Witness  to  Sign  Deposition* 

A  witness  who  has  given  a  deposition  in  proper  form  and  in  accord* 
ance  with  the  practice  of  the  federal  courts  can  be  compelled  to  com- 
plete it  by  signing  the  same,  but  a  federal  court  cannot  enforce  this 
where  it  has  never  had  jurisdiction  over  the  witness. 

Arnold  V.  Kearney  (1887)  29  Fed.  820:  A  suit  in  equity  was  instituted  in  a 
state  court  and  the  taking  of  deposition  was  begun  in  accordance  with  a  practice 
sanctioned  in  that  state,  that  is,  the  questions  and  answers  were  taken  down  by  a 
shorthand  writer.  Before  the  testimony  had  been  written  out  and  signed  or 
sworn  to  by  the  witness,  the  case  was  removed  to  the  federal  court.  Later  the 
witness  refused  to  complete  his  deposition  by  signing  and  swearing  to  it.  Upon 
application  to  the  federal  court  to  compel  him  to  complete  the  deposition,  it  was 
held  that  the  order  could  not  be  granted.  The  state  court,  it  was  true,  had  lost 
jurisdiction  to  enforce  the  completion  of  the  deposition,  but  the  federal  court  had 
not  acquired  jurisdiction  over  the  witness.  The  proceeding  was  one  in  which  the 
right  had  fallen  between  the  two  jurisdictions. 

Exhibits. 

§  1807.  Identiflcation  of  Exhibit. 

The  magistrate  before  whom  a  deposition  is  taken  should  mark, 
for  purposes  of  an  identification,  all  documents  produced  by  the  wit- 
ness as  exhibits  to  his  deposition.  Exhibits  properly  marked  and 
identified  become  a  part  of  the  deposition.  A  formal  certificate  to 
each  exhibit  is  unnecessary.^® 

.  A  paper  referred  to  in  the  testimony  of  a  witness  whose  deposi- 
tion is  being  taken  or  a  copy  thereof  may  properly  be  returned  by  the 
commissioner  as  an  exhibit  regardless  of  its  admissibility  as  evidence, 
and  though  it  be  not  in  fact  offered  as  evidence.  The  return  of  such 
a  paper  certainly  affords  no  ground  for  a  motion  to  suppress.'® 


§  1808.  Ezliibit  of  Copy  Where  Original  Hot  Surrendered. 

When,  in  the  course  of  taking  a  deposition,  an  original  writing  is 
referred  to  by  the  witness,  the  substance  of  which  it  is  necessary  to 
incorporate  in  the  deposition  but  which  the  witness  is  unwilling  to 
surrender  for  purposes  of  exhibit,  the  proper  course  is  for  the  witness 

isEuberweg  v.  La  Gompagnle  Gene-  so  Qiles  r.  Pazson  (188S)  96*  Fed, 
rale  (1888)   35  Fed.  630.  882, 

i*Bird  r.  Halsy  (1898)  87  Fed.  671, 
V%.  Prac,  Vol.  II.— 69, 
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to  produce  the  original  and  identify  it,  this  fact  being  recited  in  the 
deposition.  It  should  then  be  made  to  appear  that,  the  witness  not 
desiring  to  give  up  possession,  the  commissioner  is  authorized  to  take 
a  copy  of  the  original  writing.  This  copy,  being  then  taken,  is 
attached  by  the  commissioner  to  the  commission  with  a  certificate 
that  it  is  a  true  copy  of  the  original  writing  produced  by  the  witness 
and  referred  to  in  his  testimony.  The  adverse  party  is  entitled  to 
inspect  the  original  in  such  cases,  but  as  it  is  a  private  writing  in 
private  custody  he  cannot  do  so  unless  it  is  produced  before  the  exam- 
iner. For  this  reason  it  is  not  sufficient  that  the  witness  should  pro- 
duce a  paper  which  he  swears  is  a  correct  copy  of  the  original.  In  a 
case  where  the  physical  features  of  the  document  are  material,  of 
course  the  instrument  itself  would  have  to  be  produced  at  the  hearing 
and  identified  viva  voce,  if  this  is  required.^* 

The  absence  of  a  formal  certificate  of  the  commissioner  to  an  exhib- 
ited copy  is  not  fatal  to  its  admissibility  at  the  hearing,  if  no  timely 
motion  to  suppress  has  been  made.  Especially  is  this  true  where  the 
court  is  convinced  that  the  purported  copy  which  is  exhibited  is  a  true 
copy  of  the  originaL^* 

§  1809.  Certification  and  Betvm. 

Exhibits  taken  and  certified  by  a  notary  as  being  the  exhibits 
referred  to  by  a  witness  in  his  deposition  are  not  inadmissible  because 
they  are  transmitted  by  mail  to  the  court  in  a  separate  enclosure  and 
at  a  time  different  from  that  when  the  deposition  is  sent.  Usually  the 
exhibits  to  a  deposition  are  certified  and  accompany  the  deposition 
when  returned.  But  if  the  identity  of  the  exhibits  is  put  beyond 
question,  it  is  no  objection  that  they  are  sent  separately.*' 

Certificate  to  Deposition. 

§  1810.  Facts  to  Be  Certified. 

When  a  deposition  is  taken  on  commission  or  upon  simple  notice 
under  section  868  of  the  Bevised  Statutes,  the  officer  taking  the  same 
id  required  to  affix  to  the  deposition  a  formal  certificate  showing  that 
the  deposition  has  been  taken  in  conformity  with  the  law.  The  cer-i 
tificate  ought  to  show  every  fact  necessary  to  make  the  deposition  goo4 

SI  Dundee  Mortgage  etc.  Co.  v.  Cooper       !>  Bif4  V,  Q|^S7  (1898)  87  Fed.  071, 
(1886)  20  Fed.  671,  '  ' 

nXhe  Holladay  CMt  (1886)  27  Fed. 
WO, 
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in  point  of  form ;  but  a  fact  that  appears  from  the  deposition  itself 
need  not  be  certified  to.  The  certificate  of  a  magistrate  taking  a 
deposition  is  good  evidence  of  any  fact  stated  in  it  relative  to  the  mat- 
ters which  are  required  by  law  to  be  done  in  order  to  make  the  deposi- 
tion good.** 

§  1811.  Defeetive  Certiftoate. 

An  informality  in  the  certificate  to  a  deposition  or  any  other  infor- 
mality connected  with  the  taking  of  the  deposition  which  could  not  be 
prejudicial  to  the  party  making  complaint  will  be  held  to  be  imma- 
terial.*» 

That  a  deposition  is  certified  as  having  been  taken  for  use  in  a 
court  other  than  that  in  which  the  suit  is  pending,  is  a  defect  which, 
taken  with  other  irregularities,  will  justify  its  suppression.'^ 

8  1813.  Formal  Sedtals. 

The  deposition  or  the  certificate  thereto  should  show  that  the  wit- 
ness was  duly  cautioned  and  sworn ;  but  the  absence  of  such  recital  is 
cured,  or  the  defect  waived,  by  the  fact  that  opposing  counsel  was 
present  at  the  taking  of  the  deposition.*^ 

The  deposition  or  the  accompanying  certificate  must  show  who  the 
person  testifying  was.  But  it  is  sufficient  in  this  respect  that  it 
appears  reasonably  certain  that  the  person  named  in  the  certificate  is 
the  same  who  testified.*®  A  certificate  signed  "  Alfred  C.  Strong  " 
is  good  though  the  commission  for  taking  the  deposition  gives  the 
name  of  the  notary  as  "  A.  C.  Strong,"  there  being  no  evidence  to 
show  that  these  are  the  names  of  different  persons.** 

A  clerical  error  in  the  notary's  certificate  to  a  deposition  whereby 
the  deponent  is  called  by  a  wrong  name  is  not  necessarily  fatal,  if  the 
mistake  is  obvious  and  the  necessary  connection  between  the  deposi- 
tion in  question  and  the  certificate  is  otherwise  sufficiently  made  out. 
A  deposition  subject  to  such  a  defect  has  been  admitted  where  it 
appeared  that  botib  parties  were  present  at  the  examination  and  the 
objection  was  raised  at  the  triaL*® 

s«  Bell  t?.  Morrison  (1828)  1  Pet  351,  > 7  Northern    Pm.    R.    Go.    9    Urlin 

7  L.  ed.  174.  (1895)    15    Snp.    Ct   840,    158   U.   &. 

ts  United   States  r.  Fifty   Boxes   of  271,  S9  L.  ed.  077. 

Laoe  (1890)  92  Fed.  601;  Bibb  v.  Allen  "Giles  v.   Paxson    (1888)    86  Fed. 

(1893)    149  U.   &  488,  37  L.  ed.  822;  882. 

Kansas  City  etc.  Co.  v,  Stoner  (C.  C.  >»  Brown  v.   Ellis    (1900)    103   Fed. 

A.;  1892)  51  Fed.  649,  656,  2  C.  0.  A.  834. 

437.  to  Columbus  R.  Co.  v.  Patterson  (C. 

tt  Donahue  t'.  Jtob^rta  (1884)  19  Fed.  C.  A.;  1906)  73  0,  a  At  603|  148  ?e4« 

803,  |49f 
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The  commissioner  taking  a  deposition  need  not  certify  the  form 
of  the  oath  that  he  administered  to  the  witness.  If  it  appears  that  the 
witness  was  sworn,  it  will  be  presumed  that  the  proper  oath  was 
administered.*'   , 

§  1813.  Certiftoate  on  Outside  of  Enyelope. 

It  is  good  form  for  the  commissioner  or  magistrate  who  takes  a 
deposition  to  certify  on  the  outside  of  the  envelope  to  such  facts  as 
may  be  properly  certified  to  by  him  but  which  yet  cannot  be  logically 
inserted  in  the  certificate  accompanying  the  commission  because  those 
facts  have  not  yet  happened.  The  fact  that  the  deposition  was 
retained  in  the  hands  of  the  officer  until  it  was  mailed  and  the  fact 
of  mailing  are  of  this  character.  However,  there  is  no  statutory  pro- 
vision or  rule  which  requires  such  facts  to  be  so  certified  on  the 
envelope.  Hence  the  failure  to  do  so  does  not  aflfect  the  admissibility 
of  the  deposition.  Compliance  on  the  part  of  the  officer  vnth  the 
legal  requirements  on  such  points  must  be  presumed  until  the  con- 
trary is  in  fact  shown.*"^'  A  deposition  coming  through  the  mail 
shows  ipso  facto  that  it  was  mailed,  without  any  certificate  to  that 
effect.'*  And  a  note  on  the  envelope  indicating  that  the  package 
should  be  returned  to  the  particular  notary  taking  the  deposition  if 
it  is  not  **  called  for  "  at  the  destination,  sufficiently  shows  who  mailed 
it.»* 

Return  of  Deposition  into  Court. 

1814.  Duty  of  OiBioer  to  Betum  Deposition, 

The  magistrate  taking  a  deposition  is  bound  to  return  the  same  into 
court.  He  has  no  authority,  at  the  suggestion  or  command  of  the 
party  at  whose  instance  the  deposition  was  taken,  to  withhold  it  As 
soon  as  testimony  is  taken,  the  adverse  party  has  a  rij^t  to  insist  on  its 
being  filed.  The  commissioner  is  supposed  to  be  and  must  be  wholly 
indifferent  between  the  parties.    He  acts  in  a  judicial  capacity. 

Fir8i  Nat,  Bank  v.  Forest  (1890)  44  Fed.  246:  In  this  case  the  testimony  of 
the  witness  was  a  surprise  to  the  party  at  whose  instance  the  deposition  was 
taken.  This  was  held  to  supply  no  reason  why  the  commissioner  should  be  per- 
mitted at  the  instance  of  that  party  to  withhold  the  deposition  from  court.  In 
reply  to  the  argument  based  on  surprise  the  court  observed:  "  When  a  deposition 
is  returned,  it  is  always  within  the  power  of  the  oourt,  upon  a  sufficient  showing 

siEeene  r.  Meade   (1830)   3  Pet.  1,  si  Egbert  p.  Citiaens'  Ins.  Oo.  (1881) 

9,  7  Ifc  ed.  581,  584.  7  Fed.  47,  50. 

«s  Stewart  v.   Townsend    (1890)    41  1 4  Stewart  v.   Towasend    (1890)    41 

Fed.  121,  Fed.  121, 
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of  surprise  or  the  like,  to  require  a  witness  to  be  re-examined,  or  to  submit  to 
further  cross-examinations,  if  fair  opportunity  therefor  has  not  been  enjoyed,  but 
it  cannot  be  permitted  to  a  party  to  cause  depositions  to  be  taken  upon  notice 
to  the  other  party,  and  after  the  hitter  has,  at  expense,  attended  at  the  time  and 
place  named,  and  participated  in  the  examination,  to  then  nullify,  at  his  own 
pleasure,  all  that  has  thus  been  done,  by  simply  directing  the  conmiissioner  to 
hold  the  deposition,  instead  of  forwarding  the  same  to  the  proper  court.  I  do  not 
suppose  it  would  be  claimed  that  after  the  deposition  had  reached  the  clerk's 
hands  the  party  on  whose  motion  it  was  taken  could  take  possession  thereof,  and 
refuse  to  produce  it,  or  by  directing  the  clerk  to  hold  it  he  could  deprive  the  other 
party  of  the  right  to  use  it  on  the  trial.  The  deposition  in  the  hands  of  the  com- 
missioner is  just  as  much  beyond  the  control  of  the  parties  as  though  the  same 
had  been  filed  in  court." 

§  1816«  Xode  of  BetunL 

A  deposition  taken  under  sections  863-865  of  the  Revised  Statutes 
must  be  either  personally  delivered  into  court  by  the  officer  taking  the 
deposition,  or  it  must  be  sealed  up  and  directed  to  the  court  as  pre- 
scribed by  the  statute.  Where  this  provision  is  not  complied  with,  the 
deposition  will  be  suppressed.  A  deposition  that  is  mislaid  by  the 
officer  taking  it  and,  upon  afterwards  being  found,  is  brought  into 
court  cannot  be  admitted.®** 

Where  a  commissioner  taking  a  deposition  sends  the  «une  by  mail 
and  certifies  on  the  outside  of  the  envelope  that  he  deposited  it  in  the 
mail,  the  deposition  will  not  be  suppressed,  though  it  reaches  the  clerk 
with  the  envelope  open  at  one  end,  such  fact  being  apparently  the 
result  of  abrasion  in  the  mail.'® 

§  1816.  Withdrawing  Deposition  for  Purpose  of  Amendment. 

If  the  certificate  of  the  notary  or  other  magistrate  taking  a  deposi- 
tion is  defective  in  a  material  point  which  can  be  cured  by  amend- 
ment, the  court  on  motion  will  grant  leave  to  withdraw  the  deposi- 
tion from  the  file  in  order  that  it  may  be  returned  to  the  magistrate 
and  be  by  him  amended.  And  even  on  a  motion  to  suppress,  the  court, 
instead  of  granting  such  motion,  will  give  leave  to  withdraw  and 
amend.*^ 

§  1817.  Taking  Deposition  ttom  Clerk's  Office. 

When  a  deposition  is  once  filed,  it  becomes  a  part  of  the  record  in 
the  cause  and  should  not  be  taken  away  from  the  clerk's  office  without 

36  The  Saranac   (1904)   132  Fed.  936.       1 7  Donahue  v.  Roberta  (1884)  19  Fed. 
XEiffert   v.   Crape    (1890)    44    Fed.   863. 
164. 
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leave  of  the  court.'*  One  who  wishes  to  get  possession  of  the  deposi- 
tion for  any  purpose  should  take  an  office  copj' ;  but  it  is  needless  to 
add  that  in  actual  practice  it  is  not  unusual  for  solicitors  in  the 
cause  to  be  allowed  to  take  out  the  originaL 

Exceptions  to  Deposition. 

§  1818.  Groiinds  of  Ezception  in  Oeneral. 

We  now  come  to  consider  the  mode  in  which  and  the  time  at  which 
objections  can  be  taken  to  informalities,  irregularities,  or  other 
defects,  in  the  taking  of  a  deposition.  The  general  rule  is,  first,  that 
the  party  who  wishes  to  complain  of  any  irregularity  fnust  make  an 
objection  at  the  time  when  the  irregularity  occurs  or  as  soon  thereafter 
as  it  is  practicable  for  him  to  do  so ;  and,  secondly,  that  he  must  sub- 
sequently follow  up  this  objection  by  a  motion  to  suppress  the  deposi- 
tion or  so  much  of  it  as  may  be  subject  to  the  objection. 

The  usual  grounds  of  exception  to  a  deposition  are  such  as  have 
reference  to  the  various  formalities  attendant  upon  the  taking  of  a 
deposition  and  the  manner  of  its  return  to  the  court.  If  no  notice  is 
given,  or  the  notice  is  informal  or  incorrect,  exception  can  be  taken 
to  the  deposition  on  this  ground,  provided,  of  course,  the  party  enti- 
tled to  notice  does  not  waive  the  defect  and  appear  at  the  taking  of  a 
deposition.  If  a  deposition  is  taken  at  the  wrong  juncture  in  a  suit, 
for  instance,  before  issue  joined,  or  after  the  time  for  taking  of  the 
proof  has  expired,  it  may  likewise  be  excepted  to.** 

§  1819.  Specific  Oronnds  of  Ezception. 

Various  exceptions  for  irregularity  in  the  taking  of  a  deposition 
may  be  made  on  such  grounds  as  these :  that  the  deposition  was  taken 
before  an  unauthorized  person,  or  one  who  is  of  counsel  or  interested 
in  the  suit;  that  the  witness  was  not  sworn;  that  the  witness  adopted 
answers  prepared  for  him  by  another,  or  adopted  another's  evidence; 
that  the  witness  fails  or  refuses  to  answer  a  proper  question  or  ques- 
tions ;  that  the  dejwsition  is  not  signed ;  that  the  deposition  has  been 
altered  since  it  was  taken ;  or  that  the  questions  propounded  in  chief 
are  leading  questions.  Any  other  hurtful  irregularity  occurring  dur- 
ing the  taking  of  a  deposition  is  a  proper  ground  for  a  timely  excep- 
tion.*« 

ssSee    No.    21    of   Rules   of   Circuit  4 o  See  Gibson,  Suits  in  Chan.  (2d  ed.) 

Court  for  S.  D.  Ohio.  498. 

t»  Gibson,   Suits  in   Chan.    (2d  ed.) 
498. 
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If  the  form  of  the  caption  of  a  deposition  of  a  certificate  is  fatally 
defective,  an  exception  will  lie  for  that  reason.  Such  objections  arise 
from  such  facts  as  these :  omission  or  misstatement  of  the  style  of  the 
cause,  or  of  the  court  where  the  cause  is  pending ;  failure  to  show  that 
the  witness  was  sworn ;  failure  to  show  who  reduced  the  deposition  to 
writing,  or  a  showing  that  it  was  reduced  to  writing  by  an  unauthor- 
ized person ;  failure  to  show  that  the  magistrate  was  not  of  counsel ; 
failure  to  show  that  the  deposition  v/as  sealed  up  and  properly  trans- 
mitted without  being  altered  or  out  of  his  possession/^ 

§  1820.  Time  when  Exceptions  for  Informalities  to  Be  Taken. 

All  exceptions  to  a  deposition,  not  based  on  the  competency  of  the 
evidence,  must  be  taken  and  urged  before  the  hearing  is  begun.  If  the 
form  of  an  interrogatory  is  objectionable,  for  instance,  as  being  lead- 
ing, it  should  be  excepted  to  before  it  is  answered,  if  the  party  entitled 
to  make  the  objection  is  then  present.  So  if  an  answer  is  objection- 
able because  not  responsive  to  the  question,  it  should  be  at  once 
excepted  to  in  the  presence  of  the  magistrate  before  whom  the  ex- 
amination is  being  taken.  The  purpose  of  the  rule  requiring  excep- 
tions to  matters  of  form  to  be  made  at  the  examination  is  to  give  an 
opportunity  to  the  other  party,  or  to  the  witness,  to  correct  the  defect 
If  the  ground  of  the  objection  to  a  deposition  is  of  such  nature  as  not 
to  be  manifest  before  the  return  of  the  deposition  into  court,  the 
exception  must  be  taken  while  the  deposition  is  in  the  clerk's  office. 

§  1821.  Objections  Ooing  to  Substance  of  Testimony. 

The  rule  requiring  that  objections  to  questions  or  answers  shall  be 
made  at  the  time  when  the  question  is  propounded  or  answer  given 
applies  more  particularly  to  the  case  where  the  objection  goes  to  a 
matter  of  form.  If  the  substance  of  the  question  or  answer  is  objec- 
tionable, it  may  be  objected  to  at  that  time  or  it  may  be  objected  to 
later,  before  the  court,  when  the  testimony  is  read  at  the  hearing.  It 
is  good  practice  to  make  such  an  objection,  if  practicable,  at  the  time 
when  the  deposition  is  given ;  but  it  is  not  absolutely  necessary  that 
it  should  be  then  made,  if  the  objection  goes  to  a  matter  of  substance. 
Exceptions  to  matters  of  substance  are  such  as  these:  (1)  that  the 
question  is  impertinent,  irrelevant,  or  immaterial;  (2)  that  it  calls 
for  hearsay;  (3)  that  it  calls  for  parol  proof  of  the  contents  of  a 
writing;  (4)  that  it  calls  for  the  disclosure  of  a  privileged  communi- 

«iGibs<m,  Suits   in   Chan.    (2d   ed.)    498. 
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cation,  or  (5)  calls  for  matter  that  would  tend  to  incriminate  the 
witness;  or  (6)  that  it  otherwise  violates  some  rule  as  to  the  admis- 
sibility of  evidence.  Objections  to  such  matters  can  be  taken  when 
the  cause  is  heard ;  but  if  the  point  is  not  then  raised,  the  objection  is 
waived.** 

Irrelevant  evidence  will  not  be  considered' at  the  final  hearing  if 
attention  is  then  called  to  the  irrelevancy,  though  no  objection  was 
made  at  the  time  of  the  introduction  of  such  evidence.  The  relevancy 
and  legal  effect  of  proof  is  necessarily  reserved  in  equity  suits  to  the 
final  hearing.** 

§  1822.  Form  and  Seqnirites  of  Ezoeptioni. 

All  exceptions  to  a  deposition  must  be  in  writing.  If  taken  in  the 
course  of  oral  examination,  they  should  be  incorporated  in  the  record 
along  with  the  questions  and  answers.  The  exceptions  must  be  spe- 
cific, and  they  must  point  out  the  precise  ground  on  which  the  ob- 
jection to  the  question,  answer,  or  deposition  is  based.  A  general  ex- 
ception to  a  deposition  is  bad  and  will  be  overruled.**  Similarly,  a 
broad  objection  to  an  interrogatory  on  the  ground  that  it  is  immate- 
rial and  irrelevant  is  of  no  avail.*'  The  mere  noting  of  the  word 
"  objection"  in  connection  with  particular  questions  and  answers  in 
a  deposition  is  ineflfectual.*® 

§  18Si3.  Exception  to  Seposition  Hnst  Be  Oood  as  to  Whole. 

A  general  objection  to  the  admission  of  a  deposition  in  evidence  at 
the  hearing  will  be  overruled  where  any  part  of  it  appears  to  be 
admissible  in  any  view  of  the  case.  If  a  jwrtion  of  the  evidence  is 
inadmissible  and  a  part  is  admissible,  the  party  objecting  should  make 
his  objections  specific.  It  has  been  well  said  to  be  impracticable,  if 
not  impossible,  to  take  depositions  so  that  every  question  and  answer 
in  them,  and  every  exhibit  attached  to  them,  will  pass  the  scrutiny  of 
the  court  after  astute  counsel  have  had  an  opportimity  to  study  and 
prepare  objections  to  them ;  and  a  practice  that  would  exclude  all  the 
admissible  evidence  in  a  deposition  because  it  contains  some  irrele- 
vant, incompetent,  or  immaterial  matter  would  vastly  increase  the 

41  Gibson,   Suits   in  Chan.    (2d  ed.)  «6  Texas    etc.    R.    Go.    v.    Coutouxie 

496.  (1904)    68  C.  C.  A.   177,  135  Fed.  465; 

**  Diamond   etc.   Co.   v.  Kelly   Bros.  Hamilton  t\  Southern  Nevada  Min.  Co. 

(1902)   120  Fed.  282.  (1887)   33  Fed.  662. 

44  Gibson,   Suits  in  Chan.    (2d  ed.)  46  Persons  v.  Beling  (1902)   116  Fed. 

GOO.  877. 
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expense  of  litigation  and  intolerably  delay  the  administration  of  jus- 
tice.^^ 

Motion  to  Suppress. 

§  1824.  Object  of  Xotion. 

The  mere  making  of  an  objection  to  a  deposition  or  part  of  it  is 
often  sufficient  to  admonish  the  other  party  of  the  existence  of  the 
defect  pointed  out  by  the  exception;  and  he  will  thus  avail  himself 
of  an  early  opportunity  to  cure  the  defect,  if  he  considers  it  to  be 
material.  If,  however,  he  chooses  not  to  do  this,  it  is  necessary  for 
the  party  who  wishes  to  insist  upon  the  objection  to  make  a  motion 
in  due  course  for  the  suppression  of  the  deposition  or  the  objectionable 
part  of  it.  If  the  defect  is  such  as  not  to  have  been  available  as  a 
ground  of  exception  before  the  filing  of  the  deposition  in  court,  then 
the  motion  to  suppress  can  be  made  at  once  without  any  previous 
objection  or  exception  having  been  taken.  The  purpose  of  the  motion 
to  suppress  is  to  get  rid  of  the  deposition  and  thus  prevent  the  party 
in  whose  behalf  it  was  taken  from  reading  it  at  the  hearing. 

On  a  motion  to  suppress  a  deposition,  the  moving  party  can  insist 
on  the  irregularity  of  the  order  under  which  the  deposition  was 
taken/® 

§  1825.  Time  when  Xotion  Xnst  Be  Xade. 

A  motion  to  suppress  a  deposition  for  irregularity  should  be  made 
as  soon  as  practicable  after  notice  of  the  defect.  Upon  filing  and 
publication  of  testimony,  a  party  is  chargeable  with  knowledge  of 
irregularities  apparent  in  a  deposition,  and  the  motion  should 
normally  follow  immediately  thereafter.** 

But  a  motion  to  suppress  or  strike  a  deposition  is  apparently  not 
too  late  if  ma''e  before  the  taking  of  testimony  has  been  closed  and 
the  cause  set  for  hearing,  because  until  that  time  the  other  party  may 
have  the  opportunity  afforded  him  of  retaking  such  deposition.  There 
is  no  case  in  which  a  motion  to  strike  out  a  deposition  made  before 
the  cause  was  set  for  hearing  was  denied  on  the  ground  of  laches  or 

*f  First  Nat.  Bank  v.  Rush  (C.  C.  A.;  made,  and  notice  of  such  exceptions  giv- 

1898)  85  Fed.  639,  29  C.  C.  A.  333.  en   to  the  opposite  party,  within   four 

^sEslava  v,  Marange's  Adra'r  (1871)  days  after  toe  clerk  has  prepared  and 

1  Woods  623,  Fed.  Cas.  No.  4,527.  delivered  copies  of  the  deposition  upon 

*•  In  the  Southern   Di?»trict  of  New  demand  promptly  made  by  the  adver- 

York  exceptions  to  depositions  on  ac-  sary  party  after  publication.     See  No. 

count  of  irreffularities  in  the  taking  of  113  of  Rules  of  Curcuit  Court  for  S.  D. 

the  same,  or  for  irregularities  in  tlie  ex-  New  York, 
ecution    of    the    commission,    must    be 
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delay.  In  every  case  in  which  the  motion  was  denied  on  the  ground  of 
delay  the  cause  had  been  set  down  for  hearing.^® 

§  1826.  Defeoti  Waived  by  Failure  to  Xove  to  Suppress. 

Objections  to  the  admissibility  of  a  deposition,  particularly  such  as 
are  grounded  on  matters  of  form,  must  be  raised  by  a  timely  motion  to 
suppress,  and,  if  not  so  presented,  are  waived.^^  The  rule  extends  to 
all  objections  that  might  have  been  obviated  if  urged  on  examination 
of  the  witness  or  on  motion  to  suppress.^^ 

When  both  parties  attend  and  cross-examine  the  witness,  all  formal 
objections  not  raised  at  the  time  are  waived.^' 

§  1827.  Bule  in  Appellate  Courts. 

That  an  objection  to  the  admissibility  of  a  deposition  was  not 
made  at  any  time  in  the  court  below,  is  a  conclusive  reason  against  the 
consideration  of  the  objection  in  the  supreme  court  or  in  any  of  the 
circuit  courts  of  appeals.*^* 

Supreme  Court  Rule,  No.  13:  In  all  cases  of  equity  or  admiralty  jurisdiction, 
heard  in  this  court,  no  objection  shall  hereafter  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  or  other  exhibit  found  in  the  record 
as  evidence,  unless  objection  was  taken  thereto  in  the  court  below  and  entered  of 
record;  bat  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by  consent.ss 

Deposition  as  Evidence. 

§  1828.  Depodtion  Beit  Evidenee  of  Own  Contents. 

A  deposition  is  best  evidence  of  what  was  said  by  the  witness  at  the 
examination^  and  when  the  deposition  itself  is  at  hand  the  testimony 
of  the  notary  or  other  person  who  was  present  at  the  taking  of  the  dep- 
osition is  not  admissible  to  prove  what  was  said  by  the  witness.'^® 

BO  Raht Jen's  Am.  Composition  Co.  r.  tion  has  not  been  formally  filed.    Euber- 

Holsapfers  Compositions  Co.   (1899)  97  weg  r.  La  Compagnie  Generate    (1888) 

Fed.   949;    The   Holladay   Case    (1886)  35  Fed.  590. 
27    Fed.    890;    Smith    v.    The    Serapis       ssYork  Company  v.  Central   R.  Co. 

(1891)  49    Fed.    393,    decree    affirmed,  (1865)  3  Wall.  113,  18  L.  ed.  172. 

(1892)  51  Fed.  91;  Hitchcock  V,  Shon-  6S/n  re  Thomas  (1888)  35  Fed.  822; 
inger  Melodeon  Ck>.  (1875)  Fed.  Cas.  No.  Binsmore  v.  Maroney  (1859)  4  Blatchf. 
6,537.  416. 

SI  Bibb  V.  Allen  (1893)  149  U.  S.  481,  64  Mechanics  Bank  v.  Seton  (1828)  1 

488,  37  L.  ed.  819,  822,  13  Sup.  Ct.  950;  Pet  306,  7  L.  ed.  155;  Howard  v,  Mfg. 

Shutte   V.  Thompson    (1872)    15   Wall.  Co.    (1891)    139   U.   S.   205,   35  L.   ed. 

159,  21  L.  ed.  125;  Howard  v.  Stillwell  149. 

etc.  Mfg.  O).   (1891)  139  U.  S.  199,  35  BS  The  same  rule  is  in  force  in  the  cir- 

L.  ed.  147 ;   Samuel  Bros.  r.  Hostetter  cult  courts  of  appeals  of  all  the  circuits 

Co.  (C.  C.  A.;  1902)  65  C.  C.  A.  111.  118  (Rule  12). 

Fed.  257 ;  Van  Hook  p.  Pendleton  (1848)  6 <  Dawson  etc.   CJo.  v,  WoodhuU    (C. 

2  Blntolif.  85,  Fed.  Cas.  No.  16.852.  C.  A.;  1895)   67  Fed.  451,  14  C.  C.  A. 

A   motion   to  suppress   a   deposition  464. 
may  be  maintained  though  the  deposi- 
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§  1828.  Depodtion  Admitted  by  Consent 

If  a  depoeition  that  is  not  properly  admissible  in  the  cause  is  yet 
admitted  to  be  read  by  consent  of  the  parties,  such  consent  is  construed 
to  extend  to  all  the  proceedings  in  that  litigation ;  and  the  deposition 
may  be  read  at  every  future  hearing  of  the  case,  whether  it  be  in  the 
higher  court  on  appeal  or  in  the  same  court  after  the  decree  has  been 
reversed  in  the  appellate  court  and  the  cause  remanded  for  further 
proceedings.*^ 

§  1830.  ProTingf  Contents  of  Lost  Deposition. 

The  contents  of  a  lost  deposition  can  be  proved  without  retaking 
the  deposition.*^  It  is  not  required  that  the  witness  should  be  able  to 
testify  to  the  exact  language  used.  It  is  enough  that  he  is  able  to 
testify  as  to  its  substance.  Notes  taken  at  the  time  the  deposition 
was  given  can  be  used  to  refresh  the  memory.*^ 


§  1831.  Use  of  Deposition  Taken  in  Other  Suit. 

Depositions  taken  in  another  suit,  between  the  same  parties  or  their 
privies  in  estate,  may  be  read  in  evidence  at  the  hearing,  but  it  is 
necessary  to  this  end  that  an  order  of  the  court  should  be  obtained  for 
such  purpose.*® 

A  deposition  taken  in  one  suit  cannot  be  used  as  evidence  in  another 
suit  against  one  who  was  neither  party  nor  privy  to  the  suit  in  which 
the  deposition  was  taken.*^ 

§  1832.  Deposition  as  Admission  of  Deponent. 

When  part  of  the  deposition  of  a  party  to  a  suit  is  put  in  evidence 
agaiuBt  him  as  an  admission,  he  is  entitled  to  read  the  whole  deposi- 
tion or  at  least  so  much  as  may  tend  to  qualify  and  explain  the 
admissions  used  against  him.*^ 

K7  Vattier  t?.  Hinde  (1833)  7  Pet  252,  Cranch  224,  2  L.  ed.  003;   Vattier  t>. 

8  L.  ed.  676,  Hinde  v.  Vattier  (1830)  1  Hinde  (1833)  7  Pet.  252,  8  L.  ed.  675. 

McLean  110.  See  Marine  Ins.  Co.  of  Alexandria  r. 

ss  Burton  v,  Driggs  (1873)  20  WaU.  Hodgson  (1810)  6  Cranch  206,  3  L.  ed. 

125,  22  L.  ed.  299.  200. 

S9  Ruch  V,  Rock  Island  (1878)  97  U.  Query,  whether  a  oopr  of  a  depoeition 

8.  693,  24  L.  ed.  1101.  or  even  the  original  taken  in  an  equity 

<0  2  Dan.  Ch.  Pr.  426,  427;  Brooks  r.  cause  in  the  federal  court  can  be  used 

Cannon    (1820)    2   A.   K.   Marsh.   525;  before  a  grand  jury  in  the  criminal  court 

Leviston  r.  French  (1863)  45  N.  H.  21.  of  a  state.    Doubtless  it  cannot.    Wad- 

•1  Rutherford    r.    Geddes     (1866)     4  ley  r.  Blount  (1895)  65  Fed.  667. 

Wall.  220,    18   L.   ed.   343;   Tappan   r.  '« Dawson     etc.     Co.     v.     Woodhull 

Beardsley    (1870)    10  Wall.  427,  19  L.  (1895)  14  C.  C.  A.  464,  67  Fed.  461. 
ed.    974;    Grant    9.    Naylor    (1808)    4 
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§  1833.  Prodnotion  by  Parties  and  Produotion  by  Witneisei. 

In  gathering  proof  preparatory  to  the  final  hearing,  the  respective 
parties  are  frequently  confronted  with  the  necessity  of  enforcing  the 

1100 
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production  of  books^  documents,  or  papers ;  for  it  often  develops  in 
the  course  of  the  proceedings,  if  not  before,  that  documentary  evi- 
dence of  very  material  character  is  in  possession  or  control  of  the 
adversary,  or  in  the  possession  and  control  of  any  ordinary  witness 
in  the  cause.  The  subject  of  the  production  of  documents  raises  some 
of  the  most  delicate  and  difficult  problems  with  which  the  equity 
practitioner  is  ever  confronted.  In  the  ancient  practice  of  the  court, 
the  subject  of  the  production  of  docimientary  evidence  in  the  hands 
of  a  party  to  the  cause  was  dealt  with  under  the  head  of  discovery. 
The  general  principle  was  that  any  ^arty  to  the  cause  could  be  com- 
pelled, under  the  practice  of  the  court,  to  produce  books,  documents, 
or  papers  for  the  use  of  his  adversary.  To  this  end  it  was  necessary 
that  a  bill,  or  cross  bill,  should  be  filed  in  the  form  of  a  proper  bill  of 
discovery.  The  subject  of  the  bill  of  discovery  as  a  means  of  enforc- 
ing the  production  of  documentary  evidence,  or  other  evidence,  in  the 
possession  of  a  party  to  the  cause  will  be  dealt  with  in  the  next  chap- 
ter. It  is  sufficient  to  observe  at  this  point  that  the  reason  for  the 
exercise  of  this  power  was  found  in  the  circumstance  that  the  parties 
to  any  cause,  whether  at  law  or  in  e';;uity,  were  not  competent  as  wit- 
nesses in  the  ordinary  sense ;  and  accordingly  equity  undertook  to  en- 
force discovery  in  its  peculiar  way  in  order  to  prevent  a  failure  of 
justice. 

By  modem  statutes,  parties  have,  with  unimportant  exceptions, 
been  made  competent  as  witnesses,  and  they  are  now  compellable  to 
testify  in  behalf  of  their  opponent  to  the  same  extent  as  any  other 
person  having  knowledge  of  the  facts.  It  follows  that,  under  the 
present  practice,  parties  can  be  dealt  with  as  ordinary  witnesses ;  and 
when  treated  as  witnesses,  they  can  be  compelled  to  produce  books, 
documents,  and  papers  in  the  same  way  that  any  witness  could  be  com- 
pelled to  produce  them.*  What  is  said  in  this  chapter  in  regard  to 
the  method  of  enforcing  the  production  of  documents  by  witnesses  is 
therefore  applicable  where  the  person  being  examined  as  a  witness 
happens  also  to  be  a  party  to  the  cause. 

§  1834.  Vature  of  Subpoena  Duces  Tecum. 

The  proper  process  for  compelling  a  witness  to  bring  books,  docu- 
ments, and  papers  and  to  produce  them  at  the  examination  is  found  in 
the  subpoona  duces  tecum.  This  process  is,  in  all  respects,  like  the 
ordinary  subpoena  dd  testificandum,  with  the  single  exception  that  it 

I  Pullock  Electric  Mfg.  Co.  v.  Crocker  Wheeler  Co.  (1902)  121  Fed.  200. 
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concludes  with  an  injunction  that  the  witness  shall  bring  with  him 
to  the  examination  and  there  produce  the  books,  documents,  or  papers 
described  in  the  subpoena.^  In  the  English  chancery  the  subponia 
duces  tecum  was  procurable  from  the  clerk  as  of  course,  and  no  appli- 
cation to  the  court  was  necessary.  It  was  issued  in  exactly  the  same 
way  as  the  ordinary  subpoena  to  testify  or  the  subpoena  to  answer.* 

§  1836.  Order  of  Court  for  Witness  to  Produce  Boeuments. 

It  sometimes  happens  that  a  witness  has  been  brought  before  a 
commissioner,  examiner,  or  other  person,  to  give  his  deposition  upon 
an  ordinary  subpoena,  and  yet  after  he  is  already  in  court,  so  to  speak, 
it  becomes  necessary  or  desirable  to  call  upon  him  to  produce  docu- 
ments in  his  possession  or  under  his  control.  In  such  case,  it  is  not 
absolutely  necessary  to  procure  a  subpoena  duces  tecum  in  order  to 
enforce  the  production  of  the  document.  On  the  contrary,  the  wit- 
ness can  be  called  upon  to  produce  the  document ;  and  if  he  refuses  to 
do  so,  the  matter  may  be  referred  at  once  to  the  court,  provided  a 
judge  is  accessible,  to  make  an  order  that  the  document  be  produced. 
The  witness  being  already  in  court,  no  subpoena  is  necessary  to  com- 
pel him  to  appear,  and  all  that  is  necessary  is  that  the  court  should 
lay  its  injunction  upon  him  to  produce  the  document  Though  the 
issuance  of  the  subpoena  duces  tecum  is  not  at  all  necessary  where  the 
witness  is  already  at  hand,  we  have  observed  that  it  is  sometimes 
common,  even  in  this  case,  for  the  party  desiring  to  compel  the  pro- 
duction of  the  document  to  apply  for  a  subpoena  duces  tecum.  But 
this  is  merely  a  roundabout  way  of  attaining  an  object  that  can  be 
accomplished  by  the  simpler  method  of  asking  for  a  direct  order. 

§  1836.  Power  of  Courts  to  Issue  Subpoena  Duces  Tecum. 

The  power  of  a  court  to  issue  a  subpoena  du^es  tecum  would  seem 
to  be  inherent  The  mere  fact  that  a  court  is  established  and  endowed 
with  the  faculty  of  determining  legal  controversies  would  seem  by 
implication  to  confer  upon  it  the  right  to  use  all  the  ordinary  instru- 
mentalities known  to  the  common  practice  of  courts  for  the  purpose 
of  procuring  evidence  to  be  used  as  the  basis  of  the  court's  decree. 
But  even  if  there  were  any  doubt  upon  this  point,  the  power  of  the 
federal  courts  to  issiie  the  subpoena  duces  tecum  can  be  rested  upon 
section  716  of  the  Kevised  Statutes,  which  expressly  confers  on  these 

1 2  Dan.  Ch.  Pr.  476.    See  form  adopt-       s  See  2  Dan.  Ch.  Pr.  475;  1  Pai\,  C)|, 
ed  in  English  Orders  in  Ctiancery  of  Pr*  660,  561, 
^838  (2Sniith|C]i,Pr.40O), 
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courts  the  power  to  issue  all  writs  that  may  be  necessary  for  the 
exercise  of  their  jurisdiction,  and  agreeable  to  the  usages  and  princi- 
ples of  law.^  Furthermore^  the  power  of  the  federal  courts  to  issue 
the  subpoena  diices  tecum  is  expressly  conferred  or  recognized  in  other 
statutes.^ 

§  1887.  Only  Court  Can  Issue  Sucli  Subpoena. 

The  power  of  compelling  the  attendance  of  witnesses  by  the  use  of 
the  ordinary  subpoena,  or  the  subpoena  duces  tecum,  resides,  it  will 
be  noted,  in  the  court,  and  not  in  the  commissioner,  examiner,  or 
other  magistrate  before  whom  the  deposition  is  to  be  taken.  The 
subpoena  must,  therefore,  always  be  issued  by  the  court  through  its 
proper  agent,  the  clerk.*  A  notary  public  before  whom  the  testimony 
is  to  be  taken  has  no  power  to  issue  a  simple  subpoena  or  a  subpoena 
duces  tecum  to  compel  the  witness  to  appear;  and  if  he  does,  and 
the  witness  disobeys  it,  the  court  of  that  district  has  no  power  to 
attach  and  punish  such  witness  for  contempt.'' 

§  1838.  Procnrance  of  Writ  to  Produce  Boeuments  before  Commii- 
lioner. 

As  to  the  modes  and  conditions  under  which  a  party  can  procure 
the  issuance  of  a  subpoena  duces  tecum  in  a  federal  court,  some  dis- 
tinctions are  to  be  noted.  The  statutes  and  rules  are  not  in  harmony; 
and,  as  a  result,  the  decisions  of  the  different  federal  courts  are  in 
conflict.  We  shall  first  consider  the  mode  in  which  a  subpoena  dtu^es 
tecvmi  can  be  obtained  when  a  witness  is  to  be  examined  before  a 
commissioner  acting  under  the  authority  contained  in  an  ordinary 
commission,  or  dedimus  potestatem. 

§  1889.  Statutory  Proviiions. 

In  1827,  a  statute  was  passed  by  Congress,  defining  the  method  in 
which  a  witness  can  be  brought  to  testify  before  the  commissioner.* 
This  ttatute  has  been  brought  down  as  sections  868-870  of  the  Revised 
Statutes.  The  first  of  these  three  sections  has  reference  to  the 
issuance  of  th3  ordinary  subpoena  ad  testificandum;  and  the  effect  of 

4  In  re  Shephard  (1880)  3  Fed.  12.  In  re  Peek  (1853)  8  Blatehf.  118;  Sm 
6  See  869  R.  S.    The  power  is  also  in-  parte  JudBon  (1863)  3  BUtohf.  89. 

ferentially  granted  under  section   808.       ?  Daneel  v,  Goodyear  Shoe  etc  Co. 

U.   S.   V.  lllden    (1879)    10   Ben.   560,    (1904)  128  Fed.  756. 

575.  >Aet  Jiui,  1887,  eli«  4»  4  8t#tt  !#. 

•  U.  S.  9.  Tilden  (1879)  10  Ben.  676;   197. 

In  re  Humpbre^  (1851)  8  BUtohf.  888j 


1104  FEDERAL  EQUITY  PRACTICE.  [§  1839 

the  section  in  question  is  to  require  the  clerk  of  the  court  of  the  dis- 
trict where  the  deposition  is  to  he  taken  to  issue  a  subpoena  for  the 
witness  to  appear  and  testify  before  the  commissioner.  Under  this 
section,  the  ordinary  subpoena  to  testify  is  issued  as  of  course,  in  con- 
formity with  the  practice  of  the  English  chancery,  upon  the  appli- 
cation of  a  party  to  the  suit,  or  his  agent.  Section  869  has  reference 
to  the  issuance  of  the  subpoena  duces  tecum,  and  it  is  worthy  of  note 
that  this  section  clearly  contemplates  that  the  subpoena  duces  tecum 
shall  not  be  issued  as  of  course  by  the  clerk,  but  shall  be  issued  only 
upon  special  application  to  the  court  or  judge.  And  the  application 
is  not  granted  unless  the  judge  finds  that  there  is  reason  to  believe 
that  the  document  in  question  is  in  the  possession  or  power  of  the 
witness,  and  that,  if  produced,  it  would  be  competent  and  material 
evidence  for  the  party  applying  therefor. 

Reyised  Statutes,  section  S69:  When  either  party  in  such  suit  applies  to  acy 
judge  of  a  United  States  court  in  such  district  or  territory  for  a  subpoena  com- 
manding the  witness,  therein  to  be  named,  to  appear  and  testify  before  said  com- 
missioner, at  the  time  and  place  to  be  stated  in  the  subpoena,  and  to  bring  with 
him  and  produce  to  such  commissioner  any  paper  or  writing  or  written  instm- 
ment  or  book  or  other  document,  supposed  to  be  in  the  possession  or  power  of 
such  witness,  and  to  be  described  in  the  subpoena,  such  judge,  on  being  satisfied 
by  the  affidavit  of  the  person  applying,  or  otherwise,  that  there  is  reason  to 
belieye  that  such  paper,  writing,  written  instrument,  book,  or  other  document  is 
in  the  possession  or  po^ver  of  the  witness,  and  that  the  same,  if  produced,  would 
be  competent  and  material  evidence  for  the  party  applying  therefor,  may  order 
the  clerk  of  said  court  to  issue  such  subpoena  accordingly.  And  if  the  witness, 
after  being  served  with  such  subpoena,  fails  to  produce  to  the  commissioner,  at 
the  time  and  place  stated  in  the  subpoena,  any  such  paper,  writing,  written  instru- 
ment, book,  or  other  document,  being  in  his  possession  or  power,  and  described  iiv 
the  subpoena,  and  such  failure  is  proved  to  the  satisfaction  of  said  judge,  he  may 
proceed  to  enforce  obedience  to  said  process  of  subpoena,  or  punish  the  disobedience 
in  like  manner  as  any  court  of  the  United  States  may  proceed  in  case  of  disobe- 
dience to  like  process  isinued  by  such  court.  When  any  such  paper,  writing,  written 
instrument,  book,  or  other  document  is  produced  to  such  commissioner,  he  shall, 
at  the  cost  of  the  party  requiring  the  same,  cause  to  be  made  a  correct  copy 
thereof,  or  of  so  much  thereof  as  shall  be  required  by  either  of  the  parties.* 

•  It  will  be  noted  that  this  statute  ap-  sistent  with  this  statute.  This  rule  al- 
plies  to  every  case  where  testimony  is  to  lows  a  clerk  to  issue  a  subpcena  npon 
be  taken  before  a  commissioner  m  any  mere  request  of  a  party,  when  the  wit- 
state  or  territory  subject  to  the  juris-  ness  is  to  be  examined  in  the  district 
diction  of  the  United  States  courts.  It  where  the  suit  is  pending.  But  the  rule 
evidently  applies  as  well  to  the  case  is  to  be  understood  on  this  point  as  re* 
where  a  commission  is  to  be  executed  in  f erring  to  the  ordinary  subpoena,  as  does 
the  district  where  the  suit  is  pending  section  868,  which  allows  the  ordinary 
as  where  the  commission  goes  to  another  subpoena  to  be  issued  as  of  course  hj 
district.  Ek]uity  rule  78  is  not  to  be  the  clerk* 
considered  as  being  in  anywise  incoq- 
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§  IMO.  Proonrance  of  Writ  to  Prodnce  Boenments  before  Examiner 

The  prAotice  in  regard  to  the  procurance  of  a  subpoena  duces  tecum 
to  enforce  the  production  of  documents  when  testimony  is  being  taken 
before  an  examiner  is  not  governed  by  section  869  of  the  Revised 
Statutes,  for  that  statute  is  concerned  with  the  examination  before  a 
commissioner.  In  making  provision  for  the  attendance  of  witnesses 
for  examination  before  an  examiner,  it  is  declared  in  equity  rule  67 
that  in  case  of  a  refusal  of  witnesses  to  attend  before  the  examiner 
or  in  CQse  of  a  refusal  to  answer  questions,  the  same  practice  shall  be 
followed  as  prevailed,  at  the  time  of  the  adoption  of  that  rule,  wath 
regard  to  the  attendance  of  witnesses  for  examination  on  written 
interrogatories  before  an  examiner.  The  method  thus  adopted  refers 
to  the  practice  allowed  in  equity  rule  78  for  enforcing  the  attendance 
of  witnesses  before  commissioners,  masters,  and  examiners.  The 
practice  preaoribed  in  this  rule  conforms  to  the  usage  of  the  English 
chancery  in  allowing  the  subpoana  to  be  issued  by  the  clerk  as  of 
course  and  without  a  special  order  of  oourt.  Neither  rule  67  nor  rule 
78  contains  any  express  reference  to  the  issuanoe  of  the  subpoena 
diLces  tecum.  Both  refer  in  terms  only  to  the  issuance  of  the  ordinary 
subpoena  ad  teatifieandum.  But  equity  rule  67,  authorizing  com- 
pulsory process  for  the  purpose  of  enforcing  attendance,  unquestion- 
ably confers  the  power  to  compel  attendance  by  subpoena  duces  tecum, 
as  well  as  by  the  ordinary  subpoena  to  testify.*^ 

It  would  therefore  appear  to  be  permissible  for  a  federal  court  to 
allow  its  clerk  to  issue  the  subpoena  duces  tecum  as  of  course  and 
without  a  special  order  whenever  1lie  examination  is  to  take  place 
before  an  examiner  taking  testimony  on  either  oral  or  written  inter- 
rogatories. This  practice  is  followed  in  the  federal  court  of  the 
southern  district  of  New  York,^*  and  apparently  in  most  of  the  other 
circuits,  particularly  in  the  federal  courts  of  Pennsylvania. 

Johnaan  Steel  etc.  Co,  v.  North  Branch  Steel  Co.  (1891)  48  Fed.  191:  An  exam- 
iner had  been  appointed  to  take  testimony  under  equity  rule  67  in  a  district  other 
than  that  in  which  the  suit  was  pending.  The  clerk  of  the  oourt  in  the  district 
where  the  testimony  was  to  be  taken  issued  a  subpoena  duces  tecum  at  the  request 
of  one  of  the  parties.  The  witness  refused  to  produce  the  documents  called  for  in 
the  subpoena,  and  he  was  accordingly  called  upon  to  show  oause  why  an  attach- 

i*A   general  grant   of  authority   to       u/n  re  Slipphard   (1880)  3  Fed.  12; 
compel  the  attendance  of  witnesses  to  Edison  Electric  L.  Co.  r.  U.  S.  Electric 
testify  includes  the  authority  to  Issue  a   Co.  (1890)  44  Fed.  294. 
subpcena  duces  tecum,  as  well  as  the 
flubp<pna  ad  tesHftcandum,    U.  8.  v.  Til- 
den  (1879)  10  Ben.  576. 
Eq.  Prac.  Vol.  II.— 70, 
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ment  for  contempt  should  not  issue.  At  the  hearing  on  this  motion,  the  lega- 
larity  of  the  subpoena  was  questioned  on  the  ground  that  it  had  been  improperly 
issued  without  an  order  of  court.  But  it  was  held  that  the  praetioe  was  not 
objectionable. 

In  the  circuit  court  of  the  District  of  Massachusetts  and  in  Mis- 
souriy  a  different  practice  is  followed  and  a  special  order  of  court  is 
required  before  the  clerk  is  allowed  to  issue  the  subpoena  duces  tecum 
in  any  case.*^ 

§  1841.  Procnrance  of  Writ  Where  Bepodtion  Taken  on  Votice. 

The  same  diversity  of  practice  appears  in  regard  to  the  procurance 
of  the  subpcena  duces  tecum  when  the  witness  is  to  be  examined 
before  a  magistrate  upon  notice  given  in  accordance  with  section  863 
of  the  Revised  Statutes,  In  New  York  and  Pennsylvania,  and  doubt- 
less in  other  circuits,  the  subpoena  duces  tecum  is  issued  as  of  course 
by  the  clerk  upon  the  request  of  the  party  desiring  to  take  the  testi- 
mony, or  his  agent*'  But  in  the  federal  courts  of  Massachusetts, 
Missouri,  and  Ohio,  a  special  order  is  necessary  before  the  writ  can 
issue.** 

At  one  time  it  seems  to  have  been  doubted  whether  a  party  taking 
testimony  under  section  863  of  the  Revised  Statutes,  could  have  the 

IS  Dancel  v.  Goodyear  Shoe  Machinery  as  of  course.  However,  in  modem  busi- 
Co.  (1904)  128  Fed.  753;  Stevens  v,  ness,  it  often  becomes  necessary  for  liti- 
Memphis  etc.  R.  Ck).  (1900)  104  Fed.  gants  to  have  access  to  voluminous  ma- 
934.  terials.     Journals,  ledgers,  cash  books, 

isHenning  v.  Boyle  (1901)  112  Fed.  invoice  books,  and  account  books  per- 
397.  taining  to  the  business  of  large  enter- 

ic Wheeler  Co.  V.  Bullock  (1904)  134  prises  often  have  to  be  examined.  To 
Fed.  241,  and  cases  cited  in  preceding  allow  the  Issuance  of  a  subpoena  duces 
note.  tecum  to  bring  these  great  piles  of  ma- 

If  there  is  anything  to  choose  as  be-  terial  before  an  examiner  or  into  court 
tween  the  two  meth^s  of  proceeding,  seems  to  be  unreasonable,  unless  the 
the  weightier  considerations  seem  to  court  has  first  carefully  considered  the 
favor  the  practice  which  requires  that  necessity  and  propriety  of  the  step  end 
an  order  of  court  should  be  had  in  all  has  authorized  a  subpcena  duces  tecum 
cases  whatever  where  a  subp<Bna  duces  for  the  production  of  those  documents. 
tecum  is  desired.  Section  869  makes  The  reasoning  of  CJolt,  Circuit  Judge,  in 
the  order  absolutely  necessary  when  the  the  Massachusetts  case,  is  very  cogent 
proof  is  to  be  taken  before  a  commis-  on  this  point.  Dancel  v.  Goodyear  Shoe 
Bioner,  and  the  analogy  of  the  statute  Machinery  Co.  (1904)  128  Fed.  753. 
ou^ht,  perhaps,  to  be  followed  in  the  In  this  connection,  the  learned  judge  re- 
other  situations.  If  the  use  of  the  sub-  ferred  to  Burr's  Trial,  where  Chief  Jus- 
pcena  duces  tecum  were,  in  practice,  al-  tice  Marshall  held,  upon  a  motion  lor 
ways  confined  to  the  office  of  compelling  a  subpoena  duces  tecum,  that  the  appli- 
the  production  of  documents  and  papers  cation  was  addressed  to  the  discretion 
that  are  immediately  concerned  with  of  the  court.  See  Robertson's  Report  of 
the  issues  in  the  cause,  it  would  be  con-  Burr's  Trial,  vol.  1,  pp.  136,  137,  182, 
venient  enough  to  follow  the  English  183;  United  States  v.  Burr  (1807)  Fed. 
practice  in  doubtful  cases  and  allow  Cas.  No.  14,692(1. 
the  issuance  of  the  subpcena  duces  tecum 
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help  of  a  subpoena  diices  tecum  at  alL^'  But  the  statute  plainly  gives 
authority  to  compel  a  witness  to  "  appear  and  depose ;  '*  and  this  has 
been  held  i»  inehKiey  by  implication,  authority  to  issue  a  subpoena 
duces  tecum,  as  well  as  the  ordinary  subpoena.  ^^ 

§  1842.  Practioe  Where  Witness  Questions  His  Duty  to  Prodnoe. 

Though  it  is  to  be  regretted  that  the  practice  of  the  federal  courts  is 
not  uniform  in  regard  to  the  issuance  of  the  subpoena  duces  tecum, 
it  cannot  be  said  that  there  is  much  practical  difference  between  the 
results  of  the  two  modes  of  proceeding.  If  the  process  is  issued  by 
the  clerk,  and  the  witness  wishes  to  test  the  right  of  the  party  to  com- 
pel the  production  of  documentary  evidence,  under  the  subpoena  duces 
tecum,  all  that  is  necessary  for  him  to  do  is  to  refuse  to  produce  the 
documents.  Thereupon  a  rule  will  be  made  upon  him  to  show  cause 
why  he  should  not  be'  attached  for  contempt ;  ^^  or  a  simple  appli- 
cation may  be  made  for  an  attachment  against  the  witness ;  ^®  or  the 
court  may  be  asked  for  an  affirmative  order  to  compel  the  production 
of  the  docimient.^®  On  the  other  hand,  if  application  is  first  made  to 
the  court  that  a  subpoena  duces  tecum  may  issue,  the  court  thereupon 
determines  the  question  whether  the  documents  in  question  should  be 
produced.^**  In  either  case,  the  witness  has,  or  may  have,  his  oppor- 
tunity to  be  heard,  and  if  there  is  any  good  reason  why  the  docu- 
ments should  not  be  produced,  the  court  will  not  compel  him  to  pro- 
duce them. 

If  a  subpoena  duces  tecum  has  been  improvidently  issued  to  enforce 
the  production  of  documents  which  the  witness  is  not  bound  to  pro- 
duce, a  proper  remedy  is  by  motion  to  vacate  or  set  aside  the  sub- 
poen;.*^ 

Proceedings  Incident  to  Use  of  Subpoma  Duces  Tecum. 

§  1843.  Application  for  Subpoena  Duces  Teoum— AiBdavit. 

When  an  application  is  made  to  the  court  for  a  subpoena  duces 
tecum  to  compel  a  witness  to  produce  documents  before  a  commis- 

is  In  re  Peck  (1853)  3  Blatchf.  113.  i»  Lowrey  v.  Kusworm  (1895)  06  Fed. 

i«  U.  S.  V,  Tilden  (1879)  10  Ben.  566,  539. 

570,  572;  Lowrey  v.  Kusworm    (1895)  so  Dancel  v,  Gk>odyear  Shoe  Maehin- 

66  Fed.  539;  Davis  v.  Davis  (1898)   90  ery  Co.  (1904)  128  Fed.  753. 

Fed.  792.  n  Corbett     r.     Gibson      (1879)      16 

17  Johnson  Steel  etc.  R.  Co.  v.  North  Blatchf.  334. 
Branch  Steel  Co.  (1891)  48  Fed.  191. 

i«  Crocker- Wheeler    Co.    v.    Bullock 
(1904)  134  Fed.  241, 
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sioner,  the  applieant  is  required  to  aeoompany  his  petition,  or  tLppH-^ 
cation,  with  an  aflSdavit ;  or  the  petition  should  be  verified  in  the  form 
of  an  affidavit  It  must  be  made  to  appear  to  the  oourt  upcm  auek 
application  that  there  is  reason  to  believe  that  the  documents  in  que»* 
tion  are  in  the  possession  or  power  of  the  witness,  and  that,  if  pro- 
duced, they  would  be  competent  and  material  evidence  for  the  party 
seeking  to  enforce  the  production  of  them.*^ 

§  1844.  OoniideratienB  Affecting  Iferii  of  Application. 

The  same  considerations  that  are  by  the  statute  made  applicable  to 
the  case  where  the  evidence  is  to  be  taken  before  a  commissioner  are 
applied  by  the  courts  in  other  situations;  and  in  all  cases,  in  deter^ 
mining  whether  a  subpcnna  diLces  tecum  should  be  issued,  or,  if  issued, 
whether  the  production  of  the  papers  therein  called  for  should  be 
enforced  by  process  of  contempt,  it  is  proper  for  the  court  to  eou- 
sider,  first,  whether  the  subpoana  or  the  application  for  the  subpoma 
calls  for  the  production  of  specific  documents,  or  rather  for  specific 
proof,  and  secondly  whether  that  proof  is  pritna  facie  sufficiently 
relevant  to  justify  enforeiug  ita  piroduction.  A  general  inquisitorial 
^s^amination  of  all  the  books,  papera,  and  documents  of  w  ftdversary^ 
conducted  with  a  view  to  ascertain  whether  something  of  valw  ni^y 
not  show  up,  will  not  be  enforced,  A  party  is  not  fiUowed  befoye  the 
hearing  to  pry  into  the  case  of  his  opponent.  Calling  w  an  adversary 
to  exhibit  for  inspection  anything  and  everything  under  hia  ooutrol 
that  may  be  of  use  to  the  applicant  is  ^ot  permitted. 

Dancel  v.  Qood%eaT  etc.  Co,  (1904)  128  Fed.  7^:  An  i^pplication  for  a  sub- 
poena duces  tecum  was  refused  where  the  object  was  to  compel  the  production  of 
practically  all  the  books  of  two  corporations  besides  a  great  mass  of  other  docu^ 
ments.  The  petition  merely  stated  that  the  evidence  was  "material  and  neces- 
sary "  wi Aout  statiqfif  ita  ^tur^  and  without  showiag  bPW  H  VM  nateHal.  In 
discussing  the  propriety  of  granting  the  subpoena,  the  court  said:  *'A  party 
undoubtedly  haa  t)l9  rifht  t^  invoke  the  prooeaa  of  the  ^vrt  t^  eomptf  the  atlfn4' 
ance  of  witnesses  and  the  production  of  such  papers  as  are  material  to  his  case; 
but  neither  t|ke  right  of  a  party  nor  the  powor  of  the  oourt  extends  beyond  this. 
A  party  has  |io  right,  fii^d  the  oourt  baa  no  poweVi  to  compel  the  prpdu^tioa. 
either  in  court  or  before  a  magistrate,  of  the  private  papers  of  a  witness  which 
are  nqt  reley^pt  and  material  to  the  case." 

§  1848.  B^evi^ioy  im4  Xat^rtMity  of  Qoouments. 

As  a  general  rule,  when  a  court  is  applied  to  for  a  subpoepa  duces 
tecum,  or  for  an  order  to  enforce  the  production  of  documents,  the 

28S69R.  S, 
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court  will  not  undertake  to  determine  finally  the  question  whether  tho 
evidence  contained  in  the  document  may  or  may  not  be  material  and 
relevant  in  the  suit,  but  if  there  appears  to  be  a  reasonable  probability 
or  possibility  that  the  evidence  may  be  material  and  relevant,  an 
order  may  be  made  for  the  issuance  of  the  subpoena  dtu:es  tecum,  or 
that  the  evidence  be  brought  into  court.  Then  if  the  witness  again 
objects,  tie  court  will  pass  on  the  proof  as  the  situation  then  appears 
to  warrant,*^ 

Edison  Electric  L,  Co.  v.  United  States  Electric  Co,  (1800)  44  Fed.  204:  A 
subpoena  duces  tecum  had  been  issued  and  the  case  was  heard  upon  an  application 
for  an  order  to  compel  the  production  of  the  papers  described  io  the  subpoena. 
After  stating  the  theory  upon  which  the  evidence  in  question  was  supposed  to  be 
material,  Judge  Lacombe  continued:  "This  argument  deals,  of  course,  with  the 
materiality  of  the  proposed  evidence  when  produced,  and  to  this  motion,  which  is 
practically  directed  to  securing  its  presence  in  court,  the  complainant  objects  that 
the  evidence,  if  produced,  would  be  immaterial.  That  question,  however,  should  not 
be  determined  upon  application  to  produce  the  papers.  The  court  should  pass  upon 
it  with  the  proposed  evidence  before  it,  so  that  it  may  act  intelligently,  and  that 
an  exception  to  its  refusal  to  admit  the  testimony,  should  it  so  refuse,  m^y  be  of 
avail  to  the  exceptant  upon  appeal.  If  the  only  objection  to  admitting  these 
documents  in  evidence  be  that  they  are  immaterial,  that  objection  is  of  no  avail 
in  opposition  to  an  application  which  calls  for  their  production." 

Accordingly  the  papers  were  produced  by  counsel  having  them  in  custody*  but 
they  were  not  delivered  by  him  to  the  examiner.  As  an  excuse  it  was  urged  that 
a  further  objection  to  theyr  presentation  was  desired  to  be  made  and  poiinsel 
thought  best  not  to  present  such  objection  before  the  examiner,  who  sits  without 
power  to  rule  upon  exceptions,  but  to  the  court.  The  court  then  instructed  that 
the  papers  be  delivered  to  the  examiner  but  that  when  any  one  of  them  should  be 
called  for  by  the  opposite  party  and  any  objection  to  its  admission  was  made 
thereupon  the  examiner  was  forthwith  to  oertify  the  objection  to  the  court  witd 
the  document  itself  that  the  objection  might  ht  ruled  upon  by  the  court  J  ^ 

A  party  will  not  be  compelled  to  prodiuse  a  document  on  cross- 
examination  wh^«  it  appears  to  be  wholly  immaterial  and  lumeoea- 
sary  in  the  only  aspect  in  which  the  adversary  party  insists  that  it  is 
relevant  in  the  suits,  but  if  there  appears  to  be  a  reasonable  probabtlity 
relevant.^'  Similarly,  a  production  of  documents  will  not  be  ordered 
where  the  proof  to  be  gotten  from  them  would  merely  tend  to  establish 
an  issue,  which,  if  entertained,  would  render  the  suit  multifarious.^^ 

SI  Dancel  v*  Goodyear  Shoe  etc,  Co»       '6  Bullock  Electric  M^.  Go.  v.  Croclc- 

(1004)    128  Fed.  753,  762;  Edison  Eleo-  er  Wheeler  Co.   (1902)    121  Fed.  200. 
trie  U  Co.   0.   U,  S.   Electric   L.  Co.       ai  McMuUen  v.  Ritchie  (1903)  57  Fed, 

(1891)   45  Fed.  58.  104. 

a  4  See  Edisim   Electric  L.  Co.  o.  U. 
6.  Electric  L.  Co.  (1891)  45  Fed.  56. 
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§  1846.  How  Far  Auxiliary  Court  Pretermits  Belevancy  of  Proof. 

When  testimony  is  being  taken  before  an  examiner  or  a  oommi»- 
sioner  in  a  district  other  than  that  in  which  the  suit  is  pending,  the 
court  of  the  district  where  the  testimony  is  being  taken  will  not  under- 
take to  determine  finally  and  conclusively  the  question  whether  the 
evidence  is  material  and  relevant ;  but,  if  no  question  of  privilege  is 
raised,  such  court  will  pretermit  the  question  of  the  materiality  and 
relevancy  of  the  proof  and  will  order  the  evidence  to  be  produced, 
leaving  the  final  determination  of  the  relevancy  of  the  proof  to  the 
court  where  the  suit  is  pending,  or  to  the  appellate  court. 

Dotcagiao  Mfg.  Co.  v.  Lochren  (C.  C.  A.;  1906)  74  C.  C.  A.  341,  143  Fed.  211: 
A  reference  for  an  accounting  had  been  ordered  in  the  circuit  court  of  Kentucky 
in  an  infringement  case  and  a  special  master  was  appointed  to  take  evidence. 
While  taking  testimony  in  the  state  of  Minnesota  the  plaintiff  asked  for  the  pro- 
duction of  books  and  records  and  the  master  ruled  that  the  documents  should  be 
forthcoming.  The  defendant  refused  to  produce  them  and  thereupon  application 
was  made  to  the  circuit  judge  of  that  district  for  a  subpoena  duces  tecum.  The 
circuit  court  refused  to  grant  the  subpoena  on  the  theory  that  the  evidence  sought 
was  not  material  to  the  issues  in  the  suit  pending  in  the  Kentucky  cburt.  On  a 
petition  for  mandamus  to  the  circuit  court  of  appeals  it  was  ruled  that  the  sub- 
poena duces  tecum  should  be  issued,  and  the  action  of  the  lower  court  was  reversed.'? 

§  1847.  Subpoena  Allowable  Only  in  Case  of  necessity. 

The  subpcena  duces  tecum  being  an  unusual  process,  an  order  will 
not  be  granted  for  its  issuance  to  enforce  the  production  of  the 
original  of  the  public  document  which  can  be  proved  by  a  certified 
copy.^®  There  must  be  a  plain  necessity  for  resorting  to  the  process 
arising  from  the  immediate  exigencies  of  justice.  It  must  appear 
that  the  document  is  needed  for  the  purposes  of  evidence.  The  fact 
that  the  party  wishes  the  witness  to  produce  the  document  for  the 
purpose  of  refreshing  his  memory,  if  the  same  might  be  desirable,  is 
not  sufficient.^* 

§  1848.  Laches  in  Asking  for  Order  of  Production. 

Undue  delay  in  asking  for  an  order  to  compel  the  production  of 
books  and  documents  before  an  examiner  in  equity  is  fatal  to  the  right 

• 

27  There  are  three  cases  in  which  it  Blatchf.  148,  Fed.  Cas.  4,  No.  7,563;  In 

has  been  ruled  that  an  auxiliary  court  re  Allis  (1890)  44  Fed.  216.    But  these 

may  consider   the  competency  or  rele-  cases  cannot  now  be  considered  authori- 

vancy  of  evidence  when  it  is  called  up-  tative. 

on  to  compel-  an  answer  or  to  enforce  «8  Corbett     v.     Gibson      (1879)      16 

the  production  of  documents.    Ew  parte  Blatchf.  334. 

Peck    (1853)    3  Blatchf.   113,   Fed.  Cas.  «»  U.  S.  t?.  Tilden  (1879)  10  Ben.  566, 

72,  No.  10385;  In  re  Judson   (1853)  3  Fed.  Cas.  No.  16,522. 
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to  insist  on  such  production.  When  the  witness  is  being  examined 
and  is  asked  to  produce  a  document,  but  refuses  to  do  so,  the  party 
who  desires  to  have  the  document  produced  should  then  and  there  ask 
a  judge,  if  one  is  accessible,  to  order  that  the  document  be  produced. 
If  he  fails  to  do  this,  and  waits  until  later  to  make  a  motion  in  court, 
the  order  will  not  be  granted.'® 

§  1849.  Contents  of  Snbpoena — ^Description  of  Docoment  to  Be  Pro- 
dnoed. 

As  to  the  degree  of  certainty  with  which  a  subpoena  duces  tecum 
must  identify  the  documents  that  the  witness  is  required  to  produce,  it 
has  been  said :  "The  practice  in  equity  is  very  well  settled.  Of  course, 
when  a  party  wants  the  production  of  a  paper,  document,  or  book,  he 
must  specify  it  with  as  much  particularity  as  is  practicable ;  he  must 
state  what  it  is ;  he  must  make  a  prima  facie  showing  that  it  is  in  the 
possession  of  the  other  party,  and  that  it  is  material.  .  .  .  The  papers 
are  required  to  be  stated  or  specified  only  with  that  degree  of 
certainty  which  is  practicable,  considering  all  the  circumstances  of 
the  case,  so  that  the  witness  may  be  able  to  have  the  papers  on  the 
trial,  so  that  they  can  be  used,  if  the  court  shall  then  determine  that 
they  are  competent  and  relevant  evidence."  '^ 

§  1850.  Snbpoena  Calling  for  Prodnction  of  Telegrams. 

A  subpoena  duces  tecum  for  the  production  of  telegrams  in  the 
hands  of  a  telegraph  company  should  describe  the  telegrams  desired 
either  by  naming  the  parties  or,  if  the  names  are  not  known,  the 
subject-matter  of  the  telegrams  and  their  approximate  date.  Such  a 
subpoena  is  not  subject  to  objection  for  vagueness  and  uncertainty 
where  it  requires  the  production  of  all  the  telegrams  that  passed 
between  two  specified  persons  during  a  particular  period  of  time.®^ 

§  1861.  What  Things  May  Be  Produced  on  Snbpoena  Duces  Tecum, 

The  function  of  the  subpoena  duces  tecum  is  confined  to  securing 
the  production  of  papers,  documents,  and  books.    It  cannot  be  used 

so  West  Pub.  Co.  v.  Edward  Thomp-  court  they  are  submitted  to  the  examiner 
son  Co.  (1907)  161  Fed.  138.  of  the  court,  who  permits  those  tele- 
si  U.  S.  V.  Baboock  (1876)  3  Dill.  566,  ^ams  that  are  pertinent  to  the  matter 
570.  m  issue  to  be  introduced  and  used  in 
ss  The  usual  usual  course  is  to  pro-  evidence.  The  others  are  returned  to 
cure  the  issuance  of  a  subpoena  duces  the  witness.  U.  S.  v.  Hunter  (1882) 
tecum  to  the  company  requiring  it  to  15  Fed.  712  (a  case  where  the  telegrams 
produce  all  telegrams  passing  between  were  needed  to  be  used  before  a  grand 
the  parties  during  a  specific  period,  jury). 
Upon  production  of  these  telegrams  in 
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to  compel  a  man  to  bring  a  chattel  into  court  there  to  remain  as  real 
evidence  in  the  case.  For  instance,  it  has  been  held  that  such  a  sub- 
poena should  not  issue  to  compel  one  to  bring  in  patterns  of  stove 
castings.^* 

The  production  of  drawings  and  designs  illustrative  of  a  patent 
may  be  enforced  by  means  of  a  subpoena  duces  tecum,  since  tiiey  are 
"  documents  "  recorded  by  means  of  "  letters,  figures,  or  marks.'*  But 
the  production  of  a  piece  of  sheet  iron^  commonly  called  template, 
contoured  to  correspond  with  certain  parts  of  the  patented  machinery 
or  apparatus,  cannot  be  brought  into  evidence  by  this  means.'^ 

§  1882.  Duty  of  Witness  to  Search  for  Socnments. 

A  witness  who  is  served  with  a  subpoena  du^es  tecum  must  make 
reasonable  search  for  the  papers  and  documents  required,  if  they  are 
in  his  possession^^^  and  a  party  to  the  suit  is  bound  to  obey  the  sub- 
poena duces  tecum  the  same  as  any  other  witness.'^ 

§  186S.  Use  of  Documents  Produced  under  Subpoena  Duces  Tecum. 

If,  in  the  course  of  an  examination,  documents  are  submitted  to  the 
adversary  for  inspection  under  a  subpoena  duces  tecum,  the  party 
producing  them  has  a  right  to  introduce  them  in  evidence  if  the  party 
who  insisted  on  inspecting  them  does  not,  provided  of  course  they 
are  competent  evidence.^^ 

Books  and  documents  produced  under  a  subpoena  du4:es  tecum  and 
t^npotarily  left  with  the  examiner  only  by  courtesy  cannot,  on  the 
application  of  the  adverse  party,  be  transported  to  another  district  to 
be  there  used  in  the  taking  of  testimony  before  the  same  examiner  and 
in  the  same  cause.  The  possession  of  the  books  and  documents  under 
such  conditions  does  not  give  the  examiner  or  the  court  any  general 
authority  over  them.^® 

Privileged  Papers. 

§  1854.  Invasion  of  Privacy  Discouraged. 

In  making  an  order  for  the  issuance  of  a  subpoena  duces  tecum,  or 
for  the  production  and  inspection  of  papers,  the  courts  are  careful  to 

«»  f«  re  Shephard  (1880)  3  Fed.  12.  « 7  Edison   ElectHc   U  Co.   ».    U.    S. 

34  Johnson    Steel    etc.   Co.    v.    North  Electric  L.  Co.  (1891)  45  Fed.  59. 

Branch  Steel  Co.  (1881)  48  Fed.  191.  ss  jE>epper  v.  Rogers  (1906)   1S7  Fed. 

ts  United  States  v.  Babcock  (1876)  S  173. 
Dili.  M^ 

««  BisdKvfftheiia  v.  Brown  <1886)  29 
Fed.  341. 
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avoid  Any  unlawful  invasion  of  privacy,  or  to  impair  the  fundamental 
rights  of  litigants  to  control  the  method  of  trial.^®  Though  there  is  no 
constitutional  provision  and  no  statute  which  in  terms  protects  a  party 
against  unlawful  searches  and  seizures  in  civil  as  in  criminal  proceed- 
ings, the  courts  are  quite  careful  to  avoid  any  unlawful  violation  of 
the  citizen's  rights  in  this  respect*®  They  are  specially  careful  in 
this  particular  when  the  point  is  raised  that  the  documents  are  of  a 
privileged  character. 

§  186S.  Documents  Containing  Trade  Secrets. 

A  witness  has  a  legal  privilege  to  withhold  documents  in  a  suit 
between  other  parties,  if  they  are  irrelevant  and  contain  matter,  such 
as  trade  secrets,  which  it  would  be  prejudicial  to  him  or  to  the  party 
whom  he  represents  to  disclose.  This  is  a  special  exception  to  the 
general  rule  that  a  witness  cannot  refuse  to  withhold  testimony 
because  he  thinks  it  irrelevant  or  immaterial.  The  court,  and  not  the 
witness,  must  decide  on  the  relevancy  of  the  evidence  after  it  is 
disclosed.  This  exception  which  permits  the  withholding  of  trade 
secrets  looks  towards  the  reasonable  protection  of  the  witness  and  is 
enforced  on  grounds  of  public  policy.  As  was  said  in  the  late  case 
now  to  be  referred  to:  "A  witness  should  not  be  compelled  to  disclose 
trade  secrets  embedded  in  his  head  or  in  documents  in  his  possession, 
when  their  disclosure  will  be  prejudicial  to  him  or  his  company,  and 
they  are  not  relevant  to  the  controversy  in  the  suit  or  action  in  which 
he  is  a  witness,  or  otherwise  admissiUe  in  evidence  therein*'' 

Crocker-Wheeler  Co.  f>,  BuUock  (1904)  134  Fed.  249:  Two  competitive  corpo- 
rations were  engaged  in  the  manufacture  of  electrical  appliances.  In  a  suit 
brought  by  one  of  them  individually  against  the  president  of  the  other,  an  effort 
was  made  to  induce  the  court  to  force  the  secretary  of  the  latter's  company  to 
produce  its  books.  The  court  refused  to  do  so  on  the  ground  that  the  matter  con- 
tained in  the  books  was  not  really  relevant  to  the  controversy  and  if  produced 
would  disclose  valuable  trade  secrets,  to  wit^  the  names  and  addresses  of  its  cus- 
tomers, its  methods  of  doing  business,  and  its  expenses  of  operation,  which  dis- 
closure would  be  prejudicial  to  that  company. 

§  1866.  Qnalifled  Privilege  of  Snch  Bocoments. 

The  circumstanoe  that  a  party  may  be  financially  prejudiced  by 
exhibiting  books  or  documents  in  his  possession  does  not  give  him  any 
absolute  privilege  to  withhold  those  books  or  documents,  if  ihej  are 

89  Potter  V.  Beal  <G.  a  A.;  1892)  50  40  Ryder  o.  BatoMim  <18M)  fit  ¥td. 
Fed.  S60,  2  C.  C.  A.  6a  31. 
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relevant.**  The  question  whether  the  order  shall  be  made  for  the 
production  of  a  document  depends  in  each  case  upon  the  particular 
facts  and  circumstances  involved,  due  regard  being  had  to  the  rights 
of  both  parties  and  the  requirements  of  justice. 

Wertheim  v.  Continental  etc,  Co.  (1883)  21  Blatchf.  246,  15  Fed.  716:  The 
question  waa  whether  the  president  and  secretary  of  a  corporation  could  be  com- 
pelled by  a  subpoena  duc€9  tecum  to  produce  books  and  papers  of  the  corporation 
to  be  used  as  evidence  in  a  suit  to  which  it  was  not  a  party.  It  was  resolved  in 
the  affirmative.  Judge  Wallace  observed  that  courts  of  equity  had  always  per- 
mitted the  officers  of  a  corporation  to  be  joined  as  *def endants  in  a  bill  for  pur- 
poses of  discovery  and  he  considered  that  there  was  no  reason  why  they  could  not 
be  made  to  produce  books  and  documents  by  means  of  a  subpoena.  He  added: 
"  No  authority  is  found  in  any  decisions  of  the  federal  courts  denying  the  right 
to  compel  corporations  to  produce  evidence  which  may  be  necessary  and  vital  to 
the  rights  of  the  litigants.  On  principle  it  is  impossible  to  suggest  any  reason 
why  a  corporation  should  be  privileged  to  withhold  evidence  which  an  individual 
would  be  required  to  produce.  It  may  be  inconvenient  and  sometimes  embarras- 
sing to  the  managers  of  a  corporation  to  require  its  books  and  papers  to  be  taken 
from  its  office  and  exhibited  to  third  persons,  but  it  is  also  inconvenient  and  often 
onerous  to  individuals  to  require  them  to  do  the  same  thing.  Considerations  of 
inconvenience  must  give  way  to  the  paramoimt  right  of  litigants  to  resort  to 
evidence  which  it  may  be  in  the  power  of  witnesses  to  produce,  and  without  which 
grave  interests  might  be  jeoparded,  and  the  administration  of  justice  thwarted."  *t 

§  1867.  Conunnnioationi  between  Husband  and  Wife. 

Letters  written  by  a  husband  to  his  wife  containing  confidential 
communications  cannot  be  used  against  the  husband  either  by  the  wife 
herself  or  subsequently  by  her  administrator.  Especially  is  this 
true  of  an  administrator  who,  in  putting  the  letters  in  the  hands  of 
the  party  opposed  to  the  husband,  acts  officiously  and  in  a  spirit  of 
hostility  to  the  husband  and  not  in  the  ordinary  course  of  his  official 
duty." 

§  1868.  CommnnioationB  between  Attorney  and  Client. 

An  application  for  a  patent,  made  out  by  an  attorney  in  conference 
with  the  inventor,  and  then  forwarded  to  the  patent  office,  is  not  u 

41  Johnson   Steel   etc.    Co.    v.   North  Privileged  letters  from  a  husband  to 

Branch  Steel  Co.  ( 1801 )  48  Fed  101  his  wife  though  ruled  incompetent  in  the 

4S  There  is  a  full  note  to  this  case,  court  below  should  be  made  a  part  of 

on  the  subject  of  the  compulsory  pro-  the  record  and  set  up  on  appeal  so  that 

duction  of  documentary  evidence.     See  the  supreme  court  may  review  the  de- 

15  Fed.  718,  790.  cision  on  this  point  and  use  the  evidence, 

4 1  Bowman  v.  Patrick  (1887)  32  Fed.  if  it  sees  fit  to  do  so.    Lloyd  v.  Pennie 

368.  (1892)  50  Fed.  4. 
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privil^ed  communication  between  attorney  and  client  such  as  to 
prevent  its  use  as  evidence  in  a  suit  involving  the  patent. 

Edimm  Eleotrio  L,  Co.  v.  U,  8,  Electric  L.  Co.  ( 1S90)  44  Fed.  29S :  In  discussing 
the  privilege  incident  to  communications  between  attorney  and  client,  the  court, 
after  reviewing  the  pertinent  cases,  said:  ''Neither  client  nor  counsel  may  be 
asked  as  to  mutual  communications  induced  by  their  confidential  relation,  nor  can 
either  be  required  to  produce  any  document  emaiiating  from  one  and  transmitted  to 
the  other  in  the  course  of  such  confidential  relation.  The  client  cannot  be  required 
to  produce  letters  written  by  him  to  his  counsel,  stating  the  facts  as  to  which  he 
wished  advice,  nor  letters  from  his  counsel  embodying  that  advice,  or  even  asking 
for  further  facts.  If,  as  the  result  of  the  consultation  between  client  and  counsel, 
there  is  prepared  some  document,  such  as  a  form  of  contract  or  a  notice  or  a 
letter,  and  that  docimient  is  given  by  one  to  the  other,  and  by  him  kept,  it  is 
probably  privileged;  its  contents  being  confidential  between  client  and  counsel, 
and  the  document  itself  effectual  only  as  an  expression  of  the  statement  of  the 
client  as  to  the  facts,  and  of  the  opinion  of  the  counsel  as  to  what  kind  of  docu- 
ment it  is  desirable  to  prepare  in  view  of  the  facts.  But  if  the  document  thua 
confidentially  prepared  is  not  so  kept,  if  the  contract  is  by  the  client  exerted 
with  some  third  person,  or  the  notice  is  given  or  the  letter  sent  to  some  outsider, 
its  contents  are  no  longer  confined  to  the  knowledge  of  client  and  counsel,  and 
the  party  can  no  longer,  as  to  a  document  which  he  has  thus  made  public,  claim 
that  it  is  privileged  because  it  is  confidential." 

§  1869.  Commiinioations  between  Patent  Office  and  Applicant. 

Communications  passing  between  an  applicant  for  a  patent  and  the 
patent  office  touching  the  imissued  patent  are  not  privileged  on 
grounds  of  public  policy  or  on  any  ground.  It  follows  that  the  pro- 
duction of  an  application  for  a  patent  can  be  enforced  by  means  of 
a  subpoena  duces  tecum,  it  appearing  that  such  document,  if  produced, 
would  throw  light  upon  the  subject  of  the  controversy.** 

44  Edison  Electric  L.  Go.  o.  United  States  Electric  Lighting  Co.  (1890)  44 
Fed.  294  (1891)  45  Fed.  66. 
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Simple  Diaeovery. 

§  1860.  Importance  of  Principle  of  Discovery.  « 

The  subject  of  discovery  has  an  honorable  place  in  the  history  of 
our  remedial  law.  It  was  long  one  of  the  main  bas^s  of  the  jurisdic- 
tion of  the  court  of  equity ;  and  for  some  hundreds  of  years  discovery 
by  bill  in  equity  supplied  the  only  means  by  which  one  party  to  a  liti- 
gation could  avail  himself  of  evidence  reposing  exclusively  in  the 
knowledge  of  his  adversary  or  contained  in  documents  exclusively 
within  his  adversary's  control.  It  is  the  purpose  of  this  chapter  to 
indicate  the  extent  to  which  the  principle  of  discovery  is  stiU  a  vital 
principle  in  the  practice  of  the  federal  courts  of  equity,  and  to 
explain  the  conditions  under  which  a  bill  of  discovery  can  now  be 
maintained. 

The  object  of  the  simple  bill  of  discovery,  as  distinguished  from 
the  bill  of  discovery  and  relief,  is  to  obtain  evidence  to  be  used  in 
some  other  suit  than  that  in  which  the  discovery  is  sought.  The 
common  case  where  such  a  bill  is  maintainable,  in  accordance  with  the 
ancient  usage  of  the  chancery  court,  is  that  wh^re  a  plaintiff  or 
defendant  in  an  action  at  law,  already  brought  or  intended  to  be 
brought,  seeks  to  discover  evidence  that  may  be  of  use  in  the  suit  at 
law.  The  rule  is  that  the  court  of  equity  will  lend  its  assistance,  in 
furtherance  of  justice,  to  enforce  the  discovery  of  evidence,  or  pro- 
duction of  documents,  material  to  the  cause  of  action  of  the  plaintiff 
in  the  action  at  law,  or  material  to  the  defendant's  defense. 

« 
§  1861.  Basts  of  T^qrisdietion  to  Enforce  Discovery. 

The  grouixd  o^i  which  the  court  of  equity  originally  undertook  to 
exercise  this  j^riediotion  is  found  in  the  erstwhile  inability  of  the 
court  of  law  to  enforce  discovery  in  any  action  brought  in  that  court ; 
and  the  general  principle  governing  the  right  to  discovery  in  equity 
in  aid  of  a  suit  at  law  la  found  in  the  rule  that  the  court  of  equity 
will  not  sustain  anch  a  bill  if  the  court  of  law  can  itself  enforce  the 
desired  discovery,  or  if  the  desired  evidence  can  be  produced  in  any 
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other  way  than  by  resort  to  the  court  of  equity.^  Hence,  in  such  a 
bill  of  discovery,  the  plaintiff  should  allege  that  he  is  unable  to  prove 
the  facts  in  respect  to  which  discovery  is  sought  by  any  other  means 
than  by  bill  of  discovery.  "  Whenever  a  discovery  of  this  kind  is 
sought  in  equity,  if  it  shall  appear  that  the  same  facts  could  be 
obtained  by  the  process  of  the  couTts  of  common  law,  it  is  an  abn—- 
of  the  powers  of  chancery  to  interfere.**  • 

§  1882.  Statutory  Power  of  Law  Covrti  to  Enforoe  IKsoorery. 

[N'ow  it  80  happens  that  the  federal  courts,  sitting  as  courts  of  law, 
have  been  endowed  by  statute  with  very  ample  powers  to  enforce  the 
discovery  of  evidence  and  production  of  documents,  according  to  their 
own  practice,  in  all  actions  brought  in  those  courts.  If  a  party,  either 
plaintiff  or  defendant,  in  an  action  at  law,  wishes  to  compel  his 
adversary  to  disclose  ordinary  evidence,  concerning  matters  material 
to  the  cause,  all  that  need  be  done  is  to  examine  such  party  as  a 
witness,  for  parties  to  a  civil  action  are  no  longer  incompetent  to 
testify  in  an  action  at  law,  and  they  can  be  compelled  to  testify  the 
same  as  any  ordinary  witness.* 

If  a  party  to  an  action  at  law  wishes  to  compel  his  adversary  to  pro- 
duce documents  in  the  possession  or  power  of  the  latter,  such  pro- 
duction can  be  enforced  by  motion  in  accordance  with  the  provisions 
of  the  following  statute.  The  statute  confers  on  the  court  of  law  the 
power  to  enforce  the  production  of  documents,  on  motion,  in  those 
cases  where  the  production  of  them  might  be  enforced  by  the  rules  of 
chancery.  In  other  words,  in  any  case  where  a  party  could  enforce 
the  production  of  documents  by  bill  or  cross  bill,  such  production  can 
now  be  enforced  in  the  court  of  law  on  motion.  The  extent  of  the 
right  of  discovery  is  therefore,  in  theory,  the  same  in  both  courts. 
But  as  we  shall  hereafter  see,  the  practice  of  the  court  of  equity  in 
regard  to  the  granting  of  orders  for  the  production  of  documents  has 
been  seriously  hampered  by  the  existence  of  a  procedural  rule,  drawn 
from  the  practice  of  the  English  chancery,  in  regard  to  the  pro- 
duction of  documents  upon  bill  of  discovery.  It  results  that,  as  a 
matter  of  fact,  the  method  available  \mder  this  statute  to  enforce  the 
production  of  documents  in  a  court  of  law  is  much  more  effective 
than  that  which  has  heretofore  been  available  in  the  court  of  equity. 

1  Drezel  f>.  Berney  (1882)  14  Fed.  t  868  R.  S.;  Act  July  2,  1864,  ch.  210, 
268;  Markev  v.  Mutual  Ben.  etc.  Co.  13  SUt  L.  351;  Act  March  3,  1865.  ch. 
(1877)   Fed.  Cas.  No.  9,001.  113,  13  Stat  L.  533, 

sBrowu   V,   Swann    (1836)    10   Pet, 
497,  9  L.  ed.  508. 
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Revised  Statutes,  section  724:  In  the  trial  of  actions  at  law,  the  courts  of  the 
United  States  may,  on  motion  and  due  notice  thereof,  require  the  parties  to  pro- 
duce books  or  writings  in  their  possession  or  power,  which  contain  evidence  per- 
tinent to  the  issue,  in  cases  and  under  circumstances  where  they  might  be  com- 
pelled  to  produce  the  same  by  the  ordinary  rules  of  proceeding  in  chancery.  If 
a  plaintiff  fails  to  comply  with  such  order,  the  court  may,  on  motion,  give  the 
like  judgment  for  the  defendant  as  in  cases  of  nonsuit;  and  if  a  defendant  fails 
to  comply  with  such  order,  the  court  may,  on  motion,  give  judgment  against  him 
by  default. 

§  1863.  Effect  of  Statute  on  Jurisdiction  of  Equity  Court. 

The  statutory  provisions  extending  the  power  to  ei^f orce  discovery 
at  law  have  had  the  result  of  about  drying  up  the  jurisdiction  of  the 
court  of  equity  to  entertain  a  bill  of  discovery  in  aid  of  an  action 
pending  in  a  court  of  law.  As  a  consequence,  this  topic  has  been 
practically  obliterated  from  our  practice;  and  the  principle  is  well 
settled  that  discovery  will  not  alone  support  jurisdiction  in  equity, 
in  any  ordinary  case.  .  In  other  words,  a  suit  cannot  be  maintained  in 
a  federal  court  for  the  purpose  of  enforcing  discovery  in  aid  of  an 
action  already  pending  in  a  court  of  law.*  It  follows  that  a  bill  ask- 
ing for  discovery  must  now  always  show  a  ground  for  equitable  relief 
to  support  the  right  of  discovery.*^ 

It  is  sometimes  suggested  in  the  cases  that  discovery  alone  will  sup- 
port the  jurisdiction  of  the  couift  of  equity,  if  the  plaintiff  can  allege 
in  his  bill  that  he  is  unable  to  establish,  at  law,  the  matters  about 
which  discovery  is  sought.®  But  subject  to  the  exception  mentioned 
in  the  next  paragraph,  such  an  allegation  is  never  justified,  because 
under  the  present  practice,  the  plaintiff  can  obtain  any  evidence  in  a 
court  of  law  that  he  could  discover  by  means  of  a  bill  in  equity. 

4  Southern  Pac.  f.  U.  S.  (1006)  200  In  Daisley  v.  Dun  (1809)  08  Fed.  407, 
U.  S.  341,  50  L.  ed.  507;  Ew  p.  Boyd  a  bill  was  filed  solely  for  purposes  of 
(1881)  105  U.  S.  047,  657,  26  L.  ed.  discovery  in  aid  of  an  action  of  libel. 
1200,  1204;  U.  S.  V.  McLaughlin  (1885)  No  objection  was  made  to  the  jurisdic- 
24  Fed.  823;  825;  Preston  v.  Smith  tion  of  the  court  to  entertain  such  a 
(1886)  26  Fed.  884,  880;  Rindskopf  «.  bill,  but  it  was  dismissed  on  other 
Platto    (1886)    20   Fed.   130;    Paton   V.   grounds. 

Majors  (1801)  46  Fed.  210;  Everson  v.       &  Thurber  r.  Cecil  Nat.  Bank  (1802) 
Equitable    Life   Assur.    Co.    (1805)    68  52  Fed.  513   (1804)   8  C.  C.  A.  365,  59 
Fed.  258  affirmed    (1806)    71   Fed.  570,   Fed.  013;  Walker  r.  Brown   (1803)   58 
18  C.  C.  A.  251;  Safford  17.  Ensign  Mfg.   Fed.    27;    Erskine    v.    Forest    Oil    Co. 
Co.    (C.  C.  A.;   1903)   56  C.  C.  A.  630,    (1805)  80  Fed.  583. 
120  Fed.  480;  Manchester  Fire  Assur.       «  Cecil  Nat.  Bank  v.  Thurber   (0.  C. 
Co.  V.  Stockton  etc  Works   (1880)    38  A.;  1804)  8  C.  C.  A.  365,  50  Fed,  013, 
Fed.  378;   Field  l^.  Hastings   (1895)    65 
Fed.  279;  Heath  v.  Erie  R.  Co.  (1872)  9 
Blatchf.  316,  Fed.  Cas.  No.  6,307. 
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§  1864.  Bill  to  Disooyer  Identity  of  Person  Snbjeot  to  L^:al  Liability. 

The  jurigdiction  of  the  court  of  equity  to  entertain  a  pure  bill  of 
discovery  is  not,  however,  entirely  extinguished;  and  in  any  case 
where  it  is  impossible  to  obtain  discovery  at  law,  equity  will  entertain 
a  bill  to  this  end.  The  following  cases  sufficiently  illustrate  this 
poixit  It  will  be  noted  that  the  suit  in  equity  for  discovery  ia  not,  in 
these  cases,  brought  in  aid  of  a  pending  action  at  law.  The  purpoBe  of 
the  plaintiff  is  to  discover  the  name  of  a  person  against  whom  an 
action  at  law  may  be  instituted ;  and  the  party  against  whom  the  suit 
is  filed  is  not  the  person  against  whom  the  legal  liability  is  to  be 
enforced.  His  sole  connection  with  the  controversy  consists  in  the 
fact  that  he  has  acted  as  agent  for  a  principal  whose  name  he  is  called 
upon  to  reveal.  The  reader  will  also  observe  that  the  discovery 
sought  in  these  cases  is  not  a  discovery  of  evidence  in  a  strict  sense ; 
for  any  admissions  given  by  the  answer  of  the  defendant  in  these  suits 
would  not  be  admissible  as  evidence  against  the  unknown  person  sup- 
posed to  be  liable  to  the  legal  action.  What  the  plaintiff  seeks  is 
simply  a  clue  that  will  enable  him  to  identify  the  party  against  whom 
he  will  seek  to  establish  liability  at  law. 

1.  Brown  v.  McDonald  (C.  C.  A.;  1905)  07  C.  0.  A.  09,  ISS  F%A,  897,  98  L.RJL 
40^  reverting  (1904)  130  Fed.  964:  The  receiyer  of  aa  inioW^at  oorporatioa  was 
advised  that  the  holders  of  shares  ia  the  corporatioa  were  personally  liable  for 
the  balance  of  an  assessment  on  the  stock.  Upwards  of  a  thousand  shares  were 
registered  in  the  name  of  one  McDonald,  a  clerk  In  the  ofllce  of  a  firm  of  stock- 
brokers. The  receiver  was  informed  that  this  individual  was  never  the  real  owner 
of  the  shares  in  question  but  held  them  for  the  aocount  of  unknown  purehaaeis 
whose  names  the  brokers  refused  to  reveal.  Thereupon  the  receiver  filed  a  bill 
against  the  firm  of  brokers  and  their  clerk,  in  whose  name  the  stock  was  regis- 
tered,  seeking  a  discovery  of  the  names  of  the  real  owners  of  the  stock,  his  pur- 
pose being,  as  was  alleged  in  the  bill,  to  bring  actions  at  law  against  those  owners 
as  soon  as  their  names  should  be  revealed.  The  bill  prayed  ( 1 )  that  the  defend- 
ants should  be  compelled  to  answer  the  allegations  of  the  bill  and  the  interroga- 
tories, (2)  that  they  should  be  ordered  to  disclose  the  names  and  addresses  of  the 
persons  for  whose  account  the  shares  in  question  had  been  purchased,  and  (3) 
that  the  plaintiff  mi^ht  lio.ve  such  other  and  further  relief  as  the  nature  of  the 
case  might  require.  It  was  held  In  the  circuit  court  of  appeals  that  the  bill  was 
properly  brought  and  could  be  maintained.  It  was  admitted  that  bills  of  discov- 
ery in  aid  of  actiouH  at  law  are  practically  obsolete  in  the  federal  courts.  But 
here  was  a  case  where  no  action  at  law  was  pending  and  none  could  be  brought 
until  the  names  of  the  prospective  defendants  should  be  discovered.  The  court 
observed  1  ''  We  are  not  willing  to  hold  that  the  statutes  have  altc^ther  abolished 
the  equitable  remedy  by  bill  of  discovery." 

2.  Kurig  r.  Broivn  (C.  C.  A.  1906)  81  O.  C.  A.  498,  159  Fed.  372:  The  facts 
Vere  similar  to  those  involved  in  the  preceding  case,  and  the  doctrine  of  that  case 
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was  approved.  Said  the  court:  ''This  bill  ia  not  against  a  mere  stranger  who 
casually  discovers  the  identity  or  liability  of  another;  but,  be  it  observed,  we  are 
dealing,  through  an  admitted  agent  who  has  actually  forwarded  his  principal's 
purpose,  with  that  hidden  principal  himself,  for  qui  faoit  per  alium  faeii  per  se" 
3.  Orr  V.  Diaper  (1876)  L.  R.  4  Ch.  Div.  92:  A  proceeding  lor  discovery. was 
maintained  against  persons  who  were  not  intended  to  be  made  parties  to  the  suit 
at  law  in  respect  to  which  the  discovery  was  sought.  It  appeared  that  the  plain- 
tiff was  owner  of  a  trademark  which  had  been  counterfeited  by  some  unknown 
manufacturer.  Goods  bearing  the  counterfeit  trademark  had  been  shipped  on 
the  vessels  of  the  defendant,  who  were  common  carriers.  It  was  held  that  the 
defendants  could  be  forced  to  reveal  the  name  of  the  person  from  whom  the  goods 
were  received  and  on  whose  behalf  they  were  shipped.  7 

Discovery  and  Relief. 

§  1865.  Bill  of  Disoovery  and  Belief. 

Though,  as  just  stated,  a  federal  court  of  equily  will  rarely  enter- 
tain a  pure  bill  of  discovery,  it  still  has  unimpaired  jurisdiction  to 
enforce  discovery  in  all  cases  where  discovery  is  sought  as  an  incident 
to  equitable  relief.  In  fact,  every  bill  for  equitable  relief  is,  in  a 
measure,  a  bill  for  discovery  and  relief;  or  it  can  be  made  such,  if 
the  plaintiff  chooses.  In  other  words,  a  plaintiff  who  states  a  cause 
for  equitable  relief  can,  if  he  sees  fit  to  do  so,  frame  his  bill  in  the 
form  of  a  bill  of  discovery,  to  search  the  conscience  of  his  adversary 
and  enforce  the  production  of  documents  within  his  adversary's  con- 
trol. It  is  true  that  the  statutes  now  in  force,  which  enable  the  plain- 
tiff to  examine  the  defendant  as  a  witness,  have  greatly  diminished 
the  need  for  discovery  as  an  incident  to  equitable  relief ;  but  it  is  none 
the  less  true  that  these  statutes  have  neither  abrogated  the  right  nor 
curtailed  the  power  of  courts  of  equity  to  enforce  discovery.  They 
have  merely  added  another  right  to  that  which  had  already  been 
secured  in  courts  of  chancery.  The  power  to  enforce  discovery  is  one 
of  the  original  and  inherent  powers  of  the  court  of  equity ;  and  the 
right  of  a  party  to  invoke  its  exercise  exists  in  every  case  where  he  is 
entitled  to  assert  an  equitable  right  or  title,  or  to  apply  for  an  equi- 
table remedy.® 

L  McMullen  Lumber  Co,  v.  Biroiher  (C.  C.  A.;  1906)  09  C.  C.  A.  433,  130  Fed. 
296:  A  bill  for  discovery  and  accounting  is  maintainable  where  the  nature  of  the 
account  is  such  as  to  miJce  it  a  proper  subject  of  equitable  jurisdiction.    In  pass- 

7  See  Dixon  v.  Enoch  (1871)  L.  R.  13  Gas  Co.  v.  City  of  Indianapolis  (1898) 
Eq.  400.  90   Fed.  196;   WalHs  r.  Shelly    (1887) 

8  Kelley  v.  Boettcher  (C.  C.  A.;  1898)  .30  Fed.  747;  Evans  r.  Lancaster  etc,  R, 
89  0.  C.  A.  H  86  Fed,  66;  IndianitpoUs  Co.  (1894)  04  Fed,  689, 
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ing  on  the  objection  that  disooTery  was  not  here  necessary,  in  view  of  the  exten- 
sion of  the  powers  of  the  courts  of  law  in  respect  to  production  of  documentary 
evidence  and  in  view  of  the  statutes  making  parties  competent  and  compellable 
witnesses,  the  court  observed:  **  That  bills  for  discovery  and  relief  inhered  in  the 
ancient  jurisdiction  of  courts  of  chancery  in  England  at  the  time  of  the  adoption 
of  the  federal  judiciary  act  is  beyond  question.  This  being  so,  the  like  jurisdic- 
tion inheres  in  the  federal  courts,  unless  abolished  by  statutes,  changed  or  mod- 
ified by  some  rule  adopted  by  the  supreme  court.  No  such  statute  has  been  passed, 
and»  so  far  from  the  supreme  court  having  interdicted  the  practice,  the  rules 
in  equity  40,  41,  and  44,  expressly  recogrnize  the  existence  of  bills  for  discovery." 

2.  McClashey  v.  Bart  (1889)  40  Fed.  559:  The  bill  was  for  partition.  There 
were  a  great  many  defendants  each  holding  one  or  more  lots,  all  of  whom  were 
alleged  to  be  tenants  in  common  with  the  plaintiffs.  The  bill  set  out  the  steps  by 
which  the  title  had  become  vested,  as  the  bill  alleged,  in  plaintiffs  and  defendants. 
The  defendants  in  their  answer  failed  to  respond  to  these  allegations  and  refused 
to  set  out  their  own  title.  It  was  held  that  an  exception  would  lie  for  the  insuffi- 
ciency of  the  answer.  The  defendants  insisted  that  all  the  matters  concerning 
which  discovery  was  sought  were  matters  of  record,  And  that  discovery  was  never 
enforced  merely  for  the  purpose  of  saving  a  plaintiff  the  labor  of  collecting  and 
]iresentlng  his  proof.  In  reply  to  this,  the  court  pointed  out  a  distinction  between 
the  simple  bill  of  discovery  and  the  bill  for  discovery  as  an  incident  to  relief.  In 
the  simple  bill  of  discovery,  which  is  brought  in  aid  of  an  action  or  defense  at  law, 
the  court  of  equity  will  not  trouble  itself  to  enforce  discovery  as  to  matters  of 
evidence  which  the  party  seeking  the  discovery  could  obtain  for  himself,  albeit 
with  trouble  and  inconvenience.  But  in  bills  for  relief  and  discovery  it  is  dif- 
ferent. Here  the  plaintiff  may  compel  the  defendant  to  answer  what  defense  he 
makes  to  the  case,  and  on  what  grounds.  This  is  because  of  the  fact  that  the 
court  requires,  or  will  require,  the  case  of  each  party  to  the  suit  to  be  pleaded, 
in  order  that  the  record  may  disclose  a  full  statement  of  the  facts  on  which  each 
relies  and  in  order  that  neither  may  be  taken  by  surprise. 

3.  Pope  Mfg,  Co.  v.  OwBley  (1886)  27  Fed.  100:  Under  the  terms  of  a  contract 
whereby  the  defendant  acquired  the  right  to  use  the  plaintiff's  patent,  the  defend- 
ant bound  himself  to  pay  a  royalty  and  to  report  each  month  the  number  of  ma- 
chines made  under  the  license.  It  was  held  that  the  covenant  to  make  a  monthly 
report  was  in  effect  a  covenant  for  a  monthly  discovery.  Accordingly  when  the 
defendant  had  ceased  to  make  reports,  a  bill  for  discovery  and  accounting  was  held 
to  be  proper. 

§  1866.  ManifestationB  of  Principle  of  Disoovery  in  Bilk  for  Belief. 

The  idea  that  every  bill  in  equity  is  in  theory  a  bill  of  discovery  as 
well  as  a  bill  of  relief  manifests  itself  in  two  aspects.  It  means,  firsts 
that  every  defendant  is  bound  to  answer  the  allegations  of  the  bill 
fully ;  and  this  is  true  whether  the  bill  calls  for  an  answer  under  oath 
or  waives  the  oath  of  the  defendant,  as  is  now  the  more  usual  practice. 
In  the  second  place,  it  means  that  every  bill  can  be  framed  as  a 
technical  bill  of  discovery  in  conformity  with  the  ancient  practice  of 
the  court.     To  this  end  it  is  necessary  that  an  answer  should  bo 
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required  under  oath,  or  at  least  that  the  oath  should  not  be  waived ; 
and  specific  interrogatories  should  be  filed  with  such  a  bill,  for  the 
purpose  of  searching  the  defendant's  conscience  and  with  a  view  to 
obtaining  specific  answers. 

A  bill  ceases  to  be  a  technical  bill  of  discovery  when  the  plaintiff 
in  addition  to  waiving  the  oath  n^lects  to  file  specific  interrogatories. 
Consequently  a  bill  that  otherwise  lacks  equity  cannot  be  sustained 
on  the  equity  of  discovery  alone  where  the  oath  is  waived  and  no 
specific  interrogatories  are  filed. 

1.  Huntington  v.  Saunders  (1887)  120  U.  S.  78,  3  L.  ed.  580:  A  bill  wag  filed 
by  the  assignee  of  a  bankrupt  against  such  bankrupt  and  his  wife,  ailing  in 
genera]  terms  a  fraudulent  transfer  by  the  bankrupt  to  his  wife  of  money  and 
bonds,  whereby  the  bankrupt  was  rendered  inaolvent.  The  answer  under  oath  was 
waived  and  no  specific  interrogatories  were  filed.  The  allegations  of  the  bill  were 
not  sufficiently  precise  to  have  entitled  the  plaintiff  to  a  judgment  even  if  a  pro 
confesso  had  been  entered.  It  was  held  that  a  demurrer  to  a  bill  for  want  of 
equity  should  be  sustained.  Said  Justice  Miller:  "  It  is  not  a  bill  of  discovery, 
because  the  answer  under  oath  of  the  defendant  is  expressly  waived.  No  interrog- 
atories are  propounded  to  either  of  the  defendants ;  no  effort  made  to  obtain  from 
them,  or  either  of  them,  by  way  of  sworn  answer,  anything  which  could  be  used  as* 
evidence  in  the  case.  An  issue  of  a  general  denial  of  the  truth  of  the  bill  would 
leave  nothing  on  which  evidence  could  be  introduced.  It  is  in  fact  what  is  famil- 
iarly known  as  a  fishing  bill.  The  plaintiffs  allege  no  distinct  fact  which  the 
defendants  or  either  of  them  can  be  called  upon  to  deny.  The  plaintiffs  do  not 
say  positively  that  any  of  the  allegations  of  the  bill  are  true,  but  the  substance 
of  what  they  say  is,  that  they  have  received  certain  informatioii  which  excites 
their  suspicion." 

2.  Excelsior  etc.  Co,  v.  City  of  Seattle  (C.  C.  A.;  1902)  55  G.  C.  A.  166,  117  Fed. 
140:  A  bill  was  filed  by  the  licensee  of  a  patent  right  to  enjoin  a  city  from  the 
use  of  piping  which  was  alleged  to  infringe  the  plaintiff's  patent.  An  accounting 
was  asked,  and  damages.  The  oath  was  waived  and  no  interrogatories  were  pro- 
pounded.   It  was  held  that  the  discovery  feature  of  the  suit  could  be  disregarded. 

§  1867.  Disadvantages  of  Asking  for  Discovery  on  Oath. 

Though  every  bill  for  relief  can  be  filed  as  a  technical  bill  of  dis- 
covery and  relief,  it  does  not  necessarily  follow  that  it  is  always  wise 
to  frame  the  bill  in  this  form.  If  an  answer  given  under  oath  is 
found  to  be  favorable  to  the  defendant,  it  can  be  overcome  only  by  the 
testimony  of  two  witnesses,  or  by  the  testimony  of  one  witness  with 
corroborating  circumstances.  This  obviously  operates  with  greater 
hardship  on  the  plaintiff  than  would  be  the  case  if  no  discovery  were 
sought  and  the  defendant  were  examined  by  the  plaintiff  in  ordinary 
course.  The  discreet  practitioner  will  therefore  usually  waive  the 
answer  under  oath;  and  if  he  desires  to  obtain  evidence  from  the 
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defendant,  will  put  him  on  the  stand  and  examine  him  as  a  witness.' 
But  of  course  if  the  suit  is  a  friendly  one,  or  if  for  any  other  reason 
the  plaintiff  has  reason  to  believe  that  a  defendant  may  be  relied  on 
to  give  a  full  and  true  answer,  it  is  sometimes  worth  while  to  ask  for 
discovery  under  oath.  This  practice  will  often  be  found  to  be 
economical,  and  it  is  conducive  to  the  speedy  preparation  of  the  cause 
for  hearing. 


§  1868.  Discovery  Obtainable  Only  on  Bill  or  Crois 

Discovery  in  equity  can  be  obtained  only  upon  bill  or  cross-bill.  If 
the  plaintiff  needs  to  have  discovery  from  the  defendant,  it  is  neces- 
sary for  hira  to  frame  his  bill  to  that  end  and  enforce  the  discovery 
according  to  the  practice  of  the  court.  If  a  defendant  finds  that  it 
is  necessary  to  the  proper  making  of  his  defense  that  he  should  have 
<Hscovery  from  the  plaintiff,  it  is  necessary  that  he  should  file  a  .cross 
bill  for  the  purpose  of  obtaining  that  discovery.  Similarly,  it  is 
essential  that  the  cross  bill  should  ask  for  discovery  when  such  dis- 
covery is  needed  to  sustain  the  equity  of  affirmative  relief  sought  by 
the  defendant  in  the  cross  bill.  It  is  a  rule  that  a  defendant  cannot 
obtain  discovery  from  the  plaintiff  before  he  himself  has  answered 
the  original  bill.  The  answer  of  the  original  plaintiff  to  a  cross  bill 
seeking  discovery  may  be  read  and  used  at  the  hearing  by  the  party 
filing  the  cross  bill  at  the  hearing,  in  the  same  manner  and  under  the 
same  restrictions  as  the  answer  praying  relief  may  now  be  read  and 
used.*^ 

§  1869.  SisooYery  Dependent  on  Title  to  Belief. 

As  a  federal  court  of  equity  will  not  ordinarily  entertain  a  bill  for 
discovery  only,  it  follows  that,  as  a  general  rule,  in  every  case  where 
a  bill  asks  for  discovery  and  relief,  the  discovery  must  be  considered 
to  be  dependent  on  the  plaintiff's  title  to  relief.  It  follows  that  if  a 
bill  for  discovery  and  relief  is  demurrable  as  to  the  relief  sought,  the 
bill  cannot  be  maintained  at  all. 

Everaon  v.  Equitable  Life  Aasur.  Co,  (1806)  68  Fed.  258,  (1896)  71  Fed.  570, 
18  C.  C.  A.  251:  The  holder  of  a  matured  tontine  policy  filed  a  bill  for  an 
accounting  and  discovery  against  the  insurance  company.  On  demurrer,  it  was 
held  that  the  tontine  contract  creates  merely  a  relation  of  debtor  and  creditor  as 

»  Sawyer,  Circuit  Judge,  In  V,  S.  v,       10  Equity  Rule  78, 
5\lcUugKlte  (1885)  84  Fed,  888,  885,  ^     ^ 
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between  the  insared  and  the  company,  and  that  such  liability  to  account  as  is 
incident  to  that  relation  is  not  of  equitable  cognizance.  The  right  to  an  account- 
ing having  been  denied,  it  was  held  that  the  plaintijQT  was  not  entitled  to  a 
discovery. 

§  1870.  DisooYery  Fails  if  Belief  Sought  Obtainable  at  Law. 

A  bill  for  discovery  and  relief  cannot  be  maintained  where  the 
relief  sought  is  grounded  on  a  claim  for  which  the  plaintiff  has  an 
adequate  remedy  at  law.*  *  The  right  to  enforce  discovery  through  a 
court  of  equity  must  not  be  abused  by  attempting  under  this  head  to 
get  a  case  heard  in  equity  that  is  properly  cognizable  at  law.^ 


12 


1.  Safford  v.  Ensign  Mfg.  Co.  (C.  C.  A.;  1903)  56  C.  C.  A.  630,  120  Fed.  480: 
The  plaintiff  and  defendant  made  a  contract  whereby  the  latter  was  bound  to  use, 
on  all  the  cars  manufactured  by  it,  a  certain  device  covered  by  a  patent  belonging 
to  the  plaintiff.  The  company  agreed  to  pay  the  plaintiff  two  dollars  per  car, 
and  also  agreed  to  render  statements  to  him  at  r^^lar  intervals.  The  bill  alleged 
that  the  company  had  used  a  great  number  of  these  devices  on  its  cars,  but  had 
not  given  any  statement  of  the  exact  number,  and  had  not  paid  the  royalty  as 
agreed.  Wherefore  the  plaintiff  prayed  for  discovery  and  an  accounting  and  for  a 
decree  for  the  amount  due.  It  was  held  that  the  plaintiff  had  an  adequate  remedy 
at  law  since  he  could  sue  in  assumpsit  and  obtain  the  requisite  discovery  in  the 
legal  forum.  The  court  pointed  out  that  in  an  action  at  law  in  the  federal  court 
the  state  statute  there  prevailing  would  entitle  the  plaintiff  to  have  a  full 
accounting.  On  this  point,  the  decision  must  be  discriminated  from  Pope  Mfg. 
Co.  17.  Owsley,  ante. 

2.  Paion  v.  Majors  (1891)  46  Fed.  210:  A  bill  for  accounting  stated  a  cause  of 
action  which  at  law  would  have  been  indicated  as  an  action  of  assumpsit  for 
money  had  and  received.  The  suit  arose  out  of  payments  for  cotton  billed  at 
excessive  weights,  which  weights  were  fraudulently  put  forth  by  the  agent  of  the 
defendant  as  the  correct  weights.  The  bill  dhowed  what  appeared  to  be  the  exact 
amount  of  excess  payments.  It  was  held  that  the  plaintiff  had  an  adequate 
remedy  at  law  and  the  bill  was  dismissed.  The  suit  could  get  no  help  from  its 
aspect  as  a  bill  of  discovery,  because  the  plaintiff  could  use  a  subpoena  duces 
teoum  to  enforce  the  production  of  books  and  documents  in  the  action  at  law. 

u  Perkins  v.  Hendryx  (1885)  23  Fed.  SUnchfield  (1870)   1  Dill.  424.    In  such 

418.  ^  case  the  discovery  would  be  the  ground 

It  is  suggested  in  some  of  the  (^ses  of  the  equitable  jurisdiction.   The  mod- 

that  a  plaintiff  might  maintain  a  bill  ern  authorities  do  not  afford  an  illus- 

for  discovery  and  relief  on  a  cause  of  tration  of  such  a  bill ;  and  the  language 

action   cognizable   at  law,   if  he  could  in  question  is  now  hardly  more  than  an 

allege  his  inability  to  establish,  at  law,  empty    formula.     Discovery   as  an    in- 

the    matters    of    which    discovery    is  dependent   ground   of   jurisdiction    has 

sought.      Russell    v.    Clark     (1812)     7  about  gone  out  of  the  law. 
Cranch   69,   3   L.   ed.   271;    Cecil    Nat.       is  Russell  r.  Clark   (1812)   7  Cranch 

Bank  v.  Thurber  (C.  C.  A.;  1894)   8  C.  89,  3  L.  ed.  279. 
C.  A.  365,  59  Fed.  913;  Insurance  Ck).  v. 
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§  1871.  Diieotety  and  Belief  ota  Loit  Imtnimeiit 

If  a  bond  or  other  written  evidence  of  indebtedness  is  lost  or 
destroyed,  equity  will  entertain  a  bill  of  discovery  and  relief  to  estab- 
lish the  existence  of  the  instrument  and  to  give  a  decree  for  the 
amount  due  upon  the  debt  The  legal  remedy  is  not  adequate  to  this 
situation.  In  such  a  suit,  the  plaintiff^s  bill  should  be  accompanied 
by  an  affidavit  of  the  loss  or  destruction  of  the  bond  or  other  evidence 
of  debt ;  for  if  it  is  not  lost  or  destroyed,  the  proper  remedy  is  at  law ; 
and  for  want  of  such  an  averment,  the  bill  would  be  demurraWe.^^ 
This  rule  does  not  apply  in  a  creditors'  suit  where  the  interrogating 
part  of  the  bill  merely  calls  upon  the  respondents  severally  to  answer 
whether  they  executed  a  bond  or  instrument  in  writing  by  which  they 
received  and  became  the  owners  of  corporate  stock  and  whether  they 
received  certificates  of  such  stock.^^  Such  a  suit  being  one  of  equi- 
table cognizance,  no  affidavit  is  necessary. 


§  1872.  Extent  of  Diicovery— Katten  Pertaining  to  Plaintiff's  Title. 

It  has  long  been  settled  that,  as  a  general  principle,  a  plaintiff  is 
entitled  to  discovery  of  siich  matter  only  as  relates  to  his  own  title  or 
ground  of  action,  and  not  of  matter  that  relates  exclusively  to  the 
defendant's  title  or  defense.  This  rule  is  not  to  be  understood  as 
defeating  the  plaintiff's  right  to  discovery  in  the  common  case  where 
the  matter  in  question  happens  to  pertain  to  both  the  plaintiff's  title 
and  the  defendant's  title.  The  right  of  the  plaintiff  to  discovery  in 
support  of  his  own  cause  is  not  abridged  by  the  circumstance  that  the 
particular  matter  may  furnish  evidence  of  the  defendant's  case  in 
common  with  that  of  the  plaintiff.^* 

The  same  rule  applies,  of  course,  where  discovery  is  sought  by 
cross  bill.  A  cross  plaintiff  cannot  obtain  discovery  pertaining  to 
matters  that  relate  exclusively  to  the  plaintiff's  case.  His  right  to 
enforce  disclosures  from  the  plaintiff  is  limited  to  matters  material 
to  the  defense  or  going  to  make  out  the  case  for  cross  relief.^*  If  it 
appears  that  both  parties  have  a  common  interest  ih  the  matters  about 
which  discovery  is  sought,  the  discovery  must  be  granted^ 

Ifidianapolia  Oaa  Co.  v.  City  of  Indianapolis  (189S)  90  Fed.  196:    A  city  having 
passed  an  ordinance  reducing  gas  rates,  the  company  filed  a  bill  for  an  injunction 

18  Story,  Eq.  PL  J  313.  i«  Sunset  Tel.    etc.    Co.   V.   Eureka 

14  Holmes  v.  Sherwood  (1881)  16  Fed.    (1903)  122  Fed.  960. 

725. 
iBMcClaskey  v.  Barr  (1899)  40  Fed. 

559. 
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against  the  enforcement  of  the  ordinance,  alleging  that  the  same  was  unconstitu- 
tional. The  price  fixed  by  the  ordinance  was  alleged  to  be  unreasonably  low,  and 
it  was  said  that  the  enforcement  of  the  ordinance  would  result  in  the  taking  of 
plaintiff's  property  without  due  process  of  law.  The  city  answered  and  also  filed 
a  cross  bill.  In  this  cross  bill  it  sought  discovery  In  regard  to  the  earnings  of 
the  company,  the  purpose  being  to  show  that  the  rates  provided  by  the  ordinance 
were  fair.  The  defendant  in  the  cross  bill  objected  to  the  giving  of  this  dis- 
covery, on  the  ground  that  it  called  for  evidence  touching  the  same  matters  that 
would  have  to  be  established  by  the  plaintiff  in  order  to  maintain  its  bill.  To 
grant  it  would,  in  effect,  allow  the  defendant  to  obtain  evidence  touching  the 
plaintiff's  title.  But  the  objection  was  overruled.  The  court  observed  that  mat- 
ter called  for  was  common  to  the  case  of  both  the  plaintiff  and  defendant,  and 
did  not  exclusively  pertain  to  the  title  of  the  defendant  in  the  cross  bill. 

§  1873.  Bill  of  Diflcoyery  against  Corporation. 

A  bill  of  discovery  is  maintainable  against  a  corporation  to  the 
same  extent  and  upon  the  same  considerations  as  against  any  ordinary' 
person.  The  answer  of  the  corporation  is  put  in  under  the  corporate 
seal,  while  the  answer  of  a  natural  person  is  ordinarily  put  in  upon 
oath.  Where  a  corporation  is  a  sole  party  defendant  in  a  bill  for 
discovery  and  relief,  it  is  its  duty  to  put  in  a  full,  true,  and  com- 
plete answer;  and  to  enable  it  to  do  so,  it  must  cause  a  diligent 
examination  to  be  made  of  any  documents  in  its  possession  that  will 
throw  light  upon  the  matters  concerning  which  discovery  is  sought. 
A  corporation  is  not  justified  in  refusing  to  respond  fully  to  the  alle- 
gations of  a  bill  of  discovery  by  reason  of  the  circumstance  that  its 
officers  and  employees  would  be  competent  witnesses  if  examined  by 
the  adverse  party.  In  many  cases  a  discovery  by  the  corporation 
might  well  be  more  beneficial  than  the  evidence  resulting  from  an 
examination  of  such  persons.* '^ 

§  1674.  Offloer  Joined  as  Defendant  for  Purposes  of  DiseoTory. 

It  is  the  usual  practice,  where  discovery  is  sought  against  a  corpo- 
ration, to  join  one  or  more  of  its  officers,  clerks,  or  employees,  as 
defendants  in  the  bill;  and  discovery  can  always  be  enforced  as 
against  individuals.  But  whether  they  are  joined  or  not,  the  corpo- 
ration must  answer  fully,  if  any  discovery  is  sought  from  it.** 

One  who  is  a  mere  witness  to  matters  involved  in  a  suit  against  a 
corporation,  and  who  occupies  no  official  relation,  and  who  is  not  in 

1 7  Indianapolis  Gas  Co.  v.  City  of  (1895)  66  Fed.  1S4;  Indianapolis  Gas 
Indianapolis  (1898)  90  Fed.  196.  Co.  r.  City  of  Indianapolis    (1898)   90 

i>  Continental  Nat.  Bank  v.  Heibnan   Fed.  196. 
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the  employment  of  the  corporation,  cannot  be  joined  with  it  as  a 
co-defendant  merely  for  the  purposes  of  discovery.** 

§  1878.  Hatters  DisooTerable  from  Corporate  Offlcer. 

One  recognized  limitation  on  the  principle  that  an  officer,  clerk,  or 
£gont  of  a  corporation  may  be  joined  as  a  co-defendant  for  purposes 
of  discovery,  is  foimd  in  a  rule  to  the  effect  that  the  information  which 
is  intended  to  be  discovered  from  the  officer  must  be  such  as  came  to 
him  in  his  official  or  representative  capacity.  In  a  case  where  the 
presiilent  of  a  corporation  had  gotten  certain  information  in  a  private 
capacity  before  he  became  president  of  the  corporation  and  even 
before  the  corporation  was  organized,  it  was  held  that  he  could  not 
be  compelled,  in  a  suit  against  a  corporation,  to  diBdoee  those  matters ; 
and  the  bill  was  dismissed  as  against  him.^^ 

Demurring  to  Discovery. 

§  1876.  When  Demurrer  to  Discoyery  Proper. 

If  it  appears,  in  a  bill  for  discovery  and  relief,  that  the  plaintiff 
makes  allegations  or  asks  questions  that  the  defendant  need  not  or 
ought  not  to  answer,*  as  for  instance,  because  the  allegations  are 
wholly  irrelevant  to  the  relief  sought  or  because  the  matter  is  privi- 
leged, the  defendant  may  protect  himself  from  discovery  as  to  those 
matters  by  demurring.  This  demurrer  consists  of  a  mere  statement 
in  writing  that  the  defendant  refuses  to  answer  the  allegations  in 
question,  or  the  interrogatories,  on  the  ground  or  grounds  stated  in 
the  demurrer  and  prays  judgment  of  the  court  whether  he  shall  be 
required  to  answer  them.  Properly  speaking,  a  demurrer  to  discovery 
lies  only  where  the  ground  on  which  the  plaintiff  is  protected  from 
answering  appears  on  the  face  of  the  bill  or  from  the  interrogatories. 
Such  a  demurrer  need  not  be  verified  by  oath.*^ 

§  1877.  Demurrer  for  Irrelevancy. 

A  court  is  usually  loath  to  sustain  a  demurrer  to  discovery  upon 
the  sole  ground  that  the  evidence  called  for  is  immaterial,  and  will  do 
so  only  in  a  very  clear  case.  It  is  generally  better  to  admit  the  evi- 
dence and  let  the  court  pass  on  its  relevancy  at  the  hearing.**    But 

itMcComb    V.    Chicago    etc.    R.    Co.  si  Daisley  t\  Dun  (1890)  98  Fed.  497. 

(1881)   7  Fed.  426,  19  Blatchf.  69.  >>  Evans    v,    Lancaster    etc    R.    Co. 

20  McComb  V.  Chicago  etc.  Co.  (1881)  (1894)  64  Fed.  626. 
7  Fed.  426. 
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if  it  can  be  clearly  seen  that  the  interrogatory,  if  answered  favorably 
to  the  plaintiff,  would  not  assist  in  establishing  his  cause,  the  court 
will  not  compel  the  defendant  to  answer.*^  Interrogatories  that 
seek  a  discovery  of  matters  relating  to  the  general  conduct  of  the 
defendant's  business  and  that  are  not  pertinent  to  the  ground  of  action 
stated  in  the  bill  will  be  stricken  out  on  demurrer.^* 

§  1878.  Demurrer  to  Inoriminatory  Question  or  Allegation. 

Xo  witness  can  be  compelled  to  give  discovery  in  equity  if  the  evi- 
dence called  for  would  incriminate  him  or  subject  him  to  a  penalty  or 
forfeiture ;  ^^  and  if  the  incriminating  tendency  of  the  disclosure 
that  is  sought  is  obvious  from  the  face  of  the  bill,  the  objection  may 
be  raised  by  demurrer.*® 

§  1879.  Anomalous  Demurrer  to  Disoorery. 

* 

A  demurrer  to  discovery  is  proper,  strictly  speaking,  only  in  those 
cases  where  the  allegations  or  the  interrogatories  show,  on  their  face, 
that  the  defendant  ought  not  to  be  called  upon  to  answer  to  those  mat- 
ters. If  the  objection  is  not  thus  apparent,  the  defendant  may  yet 
refuse  to  answer  an  allegation  or  interrogatory,  if  a  good  ground  for 
such  refusal  exists.  It  is  necessary,  however,  that  a  showing  should 
be  made,  setting  forth  the  ground  on  which  the  defendant  refuses  to 
answer.  Such  a  showing  is  not  a  demurrer  according  to  the  common 
acceptance  of  the  term,  because  it  sets  forth  something  not  apparent 
on  the  face  of  the  pleadings.  Still  the  defendant  is  commonly  said  to 
demur.  In  a  case  of  this  kind,  the  "  demurrer,"  or  statement  of  the 
ground  on  which  the  plaintiff  refuses  to  answer,  is  usually  embodied 
in  the  answer.  But  whether  it  is  put  in  separately  or  is  embodied  in 
the  answer,  this  statement  should  be  in  writing;  and  it  should  be 
verified  by  oath.*^    A  mere  statement  by  counsel  of  the  reason  for  the 

ss  Anderson  V.  Kissam  (I8S6)  28  Fed.  that  the  matter  called  for  would  tend 

900.  to   incriminate   him.     Allhusen   r.   La- 

24  Alexander  v.  Mortgage  Co.  of  Scot-  bouchere  (1878)  L.  R.  3  Q.  B.  Div.  654, 

land  (1891)  47  Fed.  131.  606;    Spokes    v.    Grosvener    Hotel    Co. 

ss  Oliver  v.  Haywood  (1792)  1  Anstr.  (1897)  2  Q.  B.  124. 

82;   Claridge  v.  Hoare    (1807)    14  Vea.  It   has   been   held   in   the   House   of 

Jr.  59.  Lords  that  a  respondent  cannot  refuse 

s<  Daislev  r.  Dun  (1899)  98  Fed.  498.  to  discover  material  documents  on  the 

In  the  modem  English  practice  an  ground  merely  that  they  may  tend  to  in- 
interrogatory  is  not  subject  to  be  strick-  criminate  him.  He  must,  by  affidavit, 
en  from  the  files  on  motion,  on  the  satisfy  the  court  that  there  is  reasonable 
ground  that  the  answer  might  tend  to  ground  for  the  objection  being  made, 
incriminate  the  witness.  The  proper  National  Asso.  of  Plasterers  v.  Smithies 
proceeding  is  for  the  witness  to  refuse  (1906)  A.  C..434. 
to  answer  the  question,  upon  a  showing  >?  Daisley  v.  Dun  (1899)  98  Fed.  497. 
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refusal  of  the  defendant  to  answer  a  particular  interrogatory  is  not 
sufficient  when  made  at  the  argument  of  exceptions  to  the  answer.** 

§  1880*  Order  Oirerraling  Demurer  to  Disootttry. 

Upon  the  overruling  of  a  demurrer  to  discovery,  the  defendant  will 
be  assigned  to  plead,  answer,  or  demur  (though  not  to  demur  again  to 
the  discovery)  on  or  before  the  next  rule  day.** 

Production  of  Documents* 

§  1881.  &iglit  to  Compel  Defendant  to  Produce  Documents. 

In  a  previous  chapter,  we  hate  dealt  with  the  subject  of  the  produc- 
tion of  documents  as  enforced  by  means  of  the  process  of  subpoena 
duces  tecum.  We  are  now  to  consider  the  conditions  under  which, 
and  the  method  by  which,  the  production  of  documents  can  be  enforced 
by  means  of  the  bill  of  discovery*  The  use  of  the  subpoena  duces 
tecum,  it  will  be  remembered,  is  concerned  with  the  production  of 
documents  in  the  hands,  or  under  the  control)  of  a  witness.  The  bill 
of  discovery,  on  the  other  hand^  can  be  used  only  for  the  purpose  of 
enforcing  the  production  of  documents  in  the  hands>  or  under  the 
control,  of  a  party  defendant. 

The  plaintiff's  right  to  apply  for  the  production  of  documents  is  a 
part  of  his  rtgiit  to  discovery  in  general.  As  a  plaintiff  in  equity  can 
require  a  defendant  to  answer  on  oath  as  to  all  matters  within  his 
knowledge  that  are  material  to  the  plaintiff's  case,  so  can  he  likewise 
require  the  defendant  to  produce  any  books,  papers,  or  writings  in  his 
possession  and  control  that  contain  evidence  material  to  the  plaintiff's 
cause.  The  right>  however,  is  not  unlimited,  and  it  can  be  enforoed 
only  in  conformity  with  the  principles  recognized  in  the  practice  of 
the  court* 

§  1888.  Charges  of  Documents. 

The  first  requisite  of  the  right  to  enforce  the  production  of  docu- 
ments by  means  of  a  bill  of  discovery  is  that  the  bill  must  contain 
sufficient  charges  of  documents.  It  must  be  made  to  appear  that  the 
documents  whose  production  is  sought  are  in  the  defendant's  posses- 
sion or  under  his  control.  It  is  not  necessary  for  the  plaintiff  to 
specify  the  particular  documents,  and  indeed  in  many  cases  it  would 

s^  Slater  v.  BanweU   (1802)  60  Fed.       s»Eva&8   v,    Laacaster   Stc   R.   Co. 
ISO.  (1S94)  64  Fed.  S26. 
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not  be  possible  for  him  to  do  so)  nor  is  it  necessary  to  allege  what 
particular  evidence  the  documents  contain  in  the  plaintiflF's  favor,  nor 
what  particular  allegations  or  charges  of  the  bill  they  will  prove  or 
tend  to  prove.  A  charge  of  documents  is  sufficient  where  it  is  alleged 
that  the  defendant  has  in  his  possession,  custody,  or  control,  certain 
books,  papers,  documents,  or  writings,  relating  to  the  allegations  or 
charges  in  the  bill,  and  by  which,  if  produced,  the  truth  thereof,  or 
some  part  thereof,  will  appear.  The  plaintiff  should,  of  course,  make 
his  charge  of  documents  as  specific  as  his  knowledge  will  permit,  for 
he  will  thus  compel  the  defendant  to  make  his  admissions  or  denials 
equally  specific.^^ 

The  bill  should  call  on  the  defendant,  in  case  he  admits  the  pos- 
session of  documents  that  come  within  the  terms  of  the  charge,  to 
specify  and  describe  them ;  for  the  court  will  not  make  an  order  for 
production,  unless  the  documents  to  be  produced  are  clearly  identi- 
fied." 

§  1^83.  Answer  to  Charges  of  Dbonments. 

In  preparing  his  answer,  it  is  necessary  for  the  defendant  to 
respond  to  the  charges  of  documents  with  the  same  care  and  fullness 
that  must  be  exercised  in  answering  the  other  parts  of  the  bill.  If  the 
defendant  has  no  such  documents  as  those  referred  to  or  described  in 
the  bill,  he  will  of  course  deny  the  charge  of  documents ;  but  if  he  can- 
not deny  having  the  documents,  it  is  his  duty  to  describe  and  identify 
them,  either  in  the  body  of  his  answer,  or  in  a  schedule  filed  with  the 
answer.  He  should  include  in  the  description  all  the  docimients 
whose  relevancy  he  cannot  wholly  deny;  and  he  should  expressly 
state  whether  the  documents  are  in  his  possession  or  under  his  con- 
trol. If  his  answer,  on  these  points,  is  in  any  respect  evasive  or  insuf- 
ficient, it  may  be  excepted  to  for  insufficiency ;  and  the  defendant  will 
be  thus  compelled  to  make  his  answer  specific,  and  to  expressly  admit 
or  deny  the  possession  of  the  documents.'^  The  fact  that  an  answer 
under  oath  is  waived  does  not  lessen  the  plaintifiTs  right  to  have  a 
discovery  of  documents,  if  his  charges  of  documents  and  the  admis- 
sions of  the  answer  are  sufficient.®' 


••  Latigdell,  Eq.  PI.  206.  ss  See  Utah  Constr.  Go.  o.  Montaiia 

•lAtkyns  v.  Wright   (1807)    14  Ves.   R.  Co.  (1906)  146  Fed.  081. 

ji.  en. 

••Gibson,  fiuito  in  Chan.   (2d  ed.) 
1110. 
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§  1884.  Conclusiyeneii  of  Defendant's  Admiidons  or  Denials. 

The  fact  that  the  answer  was  formerly  always  put  in  under  oath 
doubtless  accounts  for  the  rule,  well  established  in  the  English  chan- 
cery, that  the  defendant's  denial  or  admission  of  the  existence  and 
possession  of  documents  was  taken  as  conclusive  of  the  right  of  the 
plaintiff  to  insist  upon  the  production  of  such  documents.  If  the 
answer  denied  that  the  plaintiff  had  any  documents  falling  within  the 
charges  contained  in  the  bill,  that  was  the  end  of  the  plaintiff's  right 
to  insist  on  the  production  of  those  documents,  or  any  documents. 
Before  production  could  be  ordered  it  was  necessary  that  the.  answer 
of  the  defendant  should  expressly  admit  both  the  possession  of  the 
documents  and  their  materiality.** 

§  1885.  Order  of  Production. 

If,  upon  the  coming  in  of  the  answer,  it  was  found  that  the  defend- 
ant admitted  the  possession  of  documents  falling  within  the  charges 
of  the  bill,  and  that  he  described  them  so  that  they  could  be  identified, 
the  court  would  then  order  them  to  be  produced,  if  the  plaintiff  desired 
to  inspect  them.*'  To  obtain  such  an  order,  it  was  necessary  for  the 
plaintiff  to  apply  to  the  court  by  motion ;  and  as  before  stated,  the 
application  would  be  granted  only  when  there  were  sufficient  admis- 
sions in  the  answer  to  justify  the  order.  The  order  usually  provided 
that  the  documents  described  in  the  answer  should  be  left  with  the 
clerk,  and  that  the  plaintiff  should  have  leave  to  inspect  them  and  take 
copies.** 


§  1886.  Withholding  and  Sealing  Vp  Privileged  Doonmenti. 

In  enforcing  the  production  of  documents  in  the  way  just  indicated, 
the  court  of  eqtiity  was  always  solicitous  to  protect  parties  against 
any  unnecessary  inquisition  into  the  contents  of  their  private  papers. 
This  is  shown  in  the  fact  that  production  would  be  enforced  only 
where  the  answer  admitted  the  possession  of  the  documents  whose 
production  was  sought ;  and  the  order  would  not  be  granted  over  the 
denials  of  the  answer.  Furthermore,  it  was  a  rule  that  a  party  who 
was  ordered  to  produce  documents  could  seal  up  such  portions  of  any 

S4  Gibson,   Suits   in   Chan.    (2d   ed.)  ments  were  left  with  the  defendant's 

1119.    See  Rydor  r.  Bateman  (189S)  93  clerk  in  c<fnrt;  and  while  they  were  in 

Fed.  31.  hiH  linntb,  they  were  eonsidered  as  being 

'6  2   Dan.   Ch.   PI.   &  Pr.    (6th   ed.)  still     in     the     defendant's     possession. 

1818.  LangdeU,  £q.  PL  209,  note. 

s<  In  the  English  chancery  the  docu* 
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document  as  he  would  swear  in  an  affidavit  that  he  was  privileged 
from  producing.  And  the  order  of  the  court  would  ordinarily,  upon 
his  suggestion,  he  so  drawn  as  to  allow  him  this  privilege.^*^ 

It  was  formerly  considered  that  where  a  party  sealed  up  portions  of 
documents  under  this  privilege,  the  court  was  concluded  by  the  affi- 
davit of  the  party  from  enforcing  discovery  of  the  portions  so  sealed 
up,  even  though  there  should  be  ground  for  suspecting  that  the  party 
might  have  sealed  up  matter  that  ought  to  be  disclosed.®®  It  is  to  be 
surmised,  however,  that  the  court  would  now,  in  most  cases  at  least, 
feel  at  liberty  to  unseal  the  documents  and  examine  them  itself  in 
order  to  see  whether  the  contents  ought  to  be  exhibited  to  the  party 
desiring  to  inspect  them.*® 

§  1887.  Defendant's  Possession  and  Control  of  Doonmenti. 

In  order  to  justify  the  granting  of  an  order  for  the  production  of 
documents,  it  is  not  necessary  that  they  should  be  in  the  actual  physi- 
cal possession  of  the  party  who  is  ordered  to  produce  them.  It  is 
enough  if  he  has  the  right  of  control ;  and  therefore,  where  they  are 
in  the  possession  of  his  agent,  production  will  be  ordered.*®  It  is  not 
necessary  that  the  party  should  be  able  to  produce  them  forthwith; 
and  if  they  are  not  immediately  procurable,  a  reasonable  time  will  be 
given  to  procure  and  bring  them  into  court.*^ 

When  documents  are  *n  the  joint  possession  and  control  of  two  or 
more  persons,  an  order  will  not  usually  be  granted  against  one  of 
those  persons  requiring  him  to  produce  the  documents,  the  reason 
being  that  in  such  case  he  could  not  produce  them.  The  joint  control 
of  several  persons  necessarily  excludes  the  idea  of  a  separate  right  of 
control  being  in  either  one  of  them.** 

§  1888.  Frodnotion  on  Motion  and  AfBdavit  of  Either  Party. 

From  what  has  been  said,  it  appears  that,  according  to  the  practice 
of  the  English  court  of  clianccry,  this  court  exercised  the  power  of* 
enforcing  the  production  of  documents  by  order  granted  upon  motion 
upon  the  following  conditions  only:     (1)  It  was  required  that  the 

"Gerard     r.     Penswick     (1818)      1        40  2  Dan.   Cli.   PI.   &  Pr.    (6th   ed.) 

Swanat.   533;    Curd   r.   Curd    (1842)    1  1828. 

Hare  274;  Talbot  v,  Marshfield   (1865)        *i  2  Dan.  Ch.  PI.  &  Pr.    (6th   ed.) 

L.  R.  1  Eq.  6.  1828. 

S8  Sheffield  Canal  Co.  r.  Sheffield  etc.        ^z^furrav  r.  Walter   (1839)    Craig  & 

R.  Co.  (1844)  1  Phill.  Ch.  484.  Ph.  114,  124;  Taylor  r.  Rundell   (1843) 

s»  See  2  Dft^.  Ch.  Fl,  «  Pr.  (6tb  ed.)  1  Phill.  Ch.  222/226;  8  Paq.  Cbi  PI.  & 

1684.  Pr.  (Otb  Id,)  laSQt 
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bill  itself  should  seek  a  discovery  of  documents;  and  (2)  that  the 
answer  should  admit  the  possession  and  materiality  of  the  docu- 
ments. It  is  obvioiis  from  this  that  a  motion  of  this  kind  would  not 
be  entertained,  except  at  the  instance  of  the  plaintiff  in  a  bill  or  cross 
bill  and  against  the  defendant  in  such  "bill  or  cross  bill.  The  prac- 
tice of  the  English  court  of  chancery  did  not  sanction  the  idea  that 
any  party  could  make  a  simple  motion  for  an  order  requiring  his 
adversary  to  produce  documents  for  inspection  and  for  use  as  evi- 
dence. The  right  resided  only  in  the  plaintiff,  and  as  to  him  it  was 
limited  to  the  case  where  the  answer  contained  the  requisite  admis- 
sions. 

The  question  naturally  arises  whether  our  federal  courts  of  equity 
have  not  gotten  away  from  the  rule  of  practice  thus  formerly  followed 
in  the  English  chancery.  Is  it  not  possible,  for  instance,  for  these 
courts  to  entertain  a  motion  in  behalf  of  either  party  (and  not  merely 
in  behalf  of  the  plaintiff  as  against  the  defendant)  to  compel  the 
adversary  to  produce  documents,  in  his  possession  and  control, 
material  to  the  case  of  the  party  making  the  motion  ?  Our  courts  of 
law  are  expressly  given  this  power  under  section  724  of  the  Revised 
Statutes,*^  and  it  would  seem  that  the  court  of  equity  ought,  by  some 
means,  to  contrive  to  keep  its  practice  fully  abreast  of  the  practice  of 
the  courts  of  law,  so  far  as  effectiveness  and  convenience  is  concerned. 
We  may  remark,  in  passing,  that  for  more  than  fifty  years,  the  court 
of  chancery  in  England  has  been  entirely  free  from  the  limitation  we 
are  considering ;  and  under  the  present  practice  of  that  court,  either 
the  plaintiff  or  the  defendant  may,  in  the  discretion  of  the  court,  have 
an  order  for  the  production  of  documents  by  his  adversary,  without 
regard  to  the  admissions  of  the  answer.**  But  of  course  the  practice 
in  the  federal  courts  is  not  governed  by  the  present  practice  of  the 
English  court  of  chancery. 

§  1889.  Divenity  of  Practice  in  Federal  Courts. 

On  the  point  whether  the  federal  courts  of  equity  are,  at  the  pres- 
ent time,  boimd  to  follow  the  former  practice  of  the  English  court  of 

4S  Section  724  of  the  Revised  Statutes  solve  the  problem  for  themselves.    Ryder 

refers  exclusively  to  the  practice  in  trials  v.  Bateman   (1808)    93  Fed.  31;  Have- 

at  law;  and  it  does  not  relate  to  the  meyers  Sugar  Refininf?  Ck>.  r.  Compania 

practice  in  equity  causes.    Hence,  it  can-  Transatlantica  (1890)  43  Fed.  90;  Bisch- 

not  be  construed  as  conferring  on  the  offsheim  v.  Brown   (1886)   29  Fed.  341. 
courts  of  equity  the  authority  to  enter-        ^4  2  Dan,  Ch.  PL  &  Pr.  (6th  ed.)  1819, 

tain  a  general  motion  for  the  production  1820, 
of  documents.    The  equity  courts  must 
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chancery  in  regard  to  the  granting  of  orders  for  the  production  of 
documents,  the  decisions  of  the  circuit  courts  are  not  in  harmonv. 
The  question  seems  not  to  have  yet  arisen  for  adjudication  in  any  of 
the  appellate  courts.  The  prevailing  opinion  (and  we  may  add,  the 
opinion  supported  by  the  greater  weight  of  authority)  has  been  to  the 
effect  that  an  order  for  the  production  of  documents  cannot  be 
obtained  upon  motion,  in  the  federal  courts  of  equity,  otherwise  than 
in  the  accordance  with  the  conditions  formerly  recognized  in  the  Eng- 
lish chancery.  That  is,  the  motion  for  the  production  of  documents 
must  be  predicated  upon  allegations  in  the  bill  and  admissions  in  the 
answer.*" 

BiBcKoifiKeim  v.  Brown  (1886)  29  Fed.  341:  After  observing  that  according 
to  accepted  chancery  procedure,  the  motion  and  order  to  produce  documents  was 
founded  in  the  first  place  upon  a  bill  or  cross  bill  alleging  that  the  defendant  has, 
in  his  possession  or  power,  documents  or  papers  relating  to  the  matters  of  the  bill, 
Wallace,  J.,  continued:  ''The  defendant  is  required  by  the  bill  to  admit  or  deny 
the  truth  of  these  allegations.  If  he  admits  having  possession  or  power  over  any 
of  the  documents  or  papers  he  is  required  by  the  bill,  and  is  prima  facie  bound,  to 
describe  them  either  in  the  body  of  his  answer  or  in  a  schedule  to  it.  The  plaintiff 
then  moves  the  court  that  the  defendant  may  be  ordered  to  produce  and  leave  in 
the  hands  of  the  proper  officer  the  documents  and  papers,  with  liberty  to  the 
plaintiff  to  take  copies  thereof.  Upon  this  application  the  defendant  may  contro- 
vert the  materiality  of  the  evidence  sought  for,  and  he  can  in  any  event  be 
required  to  produce  only  such  documents  and  papers  as  are  referred  to  in  his 
answer  to  the  bill.  This  is  the  ordinary  and  the  only  practice  to  compel  the 
production  of  documents,  except  under  special  circumstances,  as  where  deeds  or 
other  papers  contested  as  false  or  forged  are  ordered  to  be  brought  into  court 
for  inspection." 

This  doctrine  is  not  everywhere  accepted,  and  there  are  other  cases 
which  hold  that  the  court  of  equity  has  the  power,  to  be  exercised  in 
its  discretion,  to  order  the  production  of  documents  by  either  party, 
in  any  case,  upon  a  simple  motion  and  without  regard  to  the  con- 
sideration whether  the  bill  has  asked  for  a  discovery  of  documents  or 
whether  the  answer  has  admitted  such  docimients  to  be  in  possession 
and  control  of  the  defendant.^*  The  decisions  in  which  this  rule  of 
practice  has  been  adopted  cannot  be  considered  altogether  satisfactory. 
Nevertheless,  on  grounds  presently  to  be  stated,  we  are  of  the  opinion 
that  this  is  the  better  practice. 

4S  Ryder  t>.  Bateman  (1898)  03  Fed.  <•  Utah  Constr.  Co.  e.  Montana  R.  Co. 
31 ;  West  Pub.  Co.  v.  Edward  Thompson  (1906)  145  Fed.  981 ;  Colt  v.  North  C!aro- 
Co.  (1907)  151  Fed.  138,  lina  Qold  Amal.  Co.  (1881)  9  Fed,  577. 


113G  FEDERAL  EQUITY  PRACTICE.     [§§  1890,  1801 

§  1890.  Effect  of  Waiving  Defendant's  Oath. 

The  former  rule  of  practice,  which  denied  the  right  of  production 
except  upon  the  admissions  of  the  answer,  had  its  origin  and  became 
established  at  a  time  when  the  answer  was  always  verified  by  oath. 
The  answer,  being  sworn  to,  was  accepted  as  conclusive  on  the  ques- 
tion whether  the  production  of  documents  could  be  enforced  or  not. 
By  the  bill,  the  plaintiff  called  upon  the  defendant  to  answer  under 
oath  whether  he  had  the  documents  in  his  possession  or  under  his  con- 
troL  If  he  made  the  n(»cessary  admission,  it  was  thought  reasonable 
to  compel  him  to  produce  the  documents;  but  if  he  denied  having 
them,  the  law,  out  of  its  jealousy  against  the  idea  of  unreasonable 
inquisition,  refused  to  allow  the  matter  to  be  prosecuted  further.  If 
the  question  were  an  open  one,  much  could  no  doubt  be  said  against 
the  reasonableness  of  this  rule;  but  it  is  at  least  understandable,  in 
view  of  the  effect  and  weight  always  attributed  to  the  answer  under 
oath.  The  modem  practice  of  waiving  the  answer  imder  oath  seems  to 
have  completely  upset  the  entire  basis  of  the  former  practice;  and 
where  the  answer  is  unsworn,  it  seems  reasonable  for  our  courts  to 
depart  from  the  former  practice  and  consider  the  question  of  produc- 
tion of  documents  as  being  open  for  consideration  upon  simple  motion 
supported  by  affidavit.  And  the  adversary  should,  of  course,  be 
allowed  to  file  an  affidavit,  or  affidavits,  in  reply,  controverting  the 
right  to  the  order  for  the  production  of  the  documents.*^ 

§  1891.  Coniiderationt  Favoring  More  Liberal  Practioe. 

That  it  is  highly  desirable  for  the  court  of  equity  sometimes  to 
exercise  the  power  of  enforcing  the  production  of  documents,  upon 
application  made  by  motion,  is  patent  to  any  one  who  will  consider 
the  matter  for  an  instant ;  and  the  idea  certainly  comports  with  that 
control  over  the  proceedings  which  courts  of  equity  undoubtedly  have. 
If  a  party  is  not  allowed  to  enforce  the  production  of  docu- 
ments by  means  of  simple  motion,  he  is  driven  (supposing  the  bill  not 
specially  to  have  been  drawn  with  a  view  to  the  discovery  of  docu- 
ments) to  resort  to  the  use  of  the  subpoena  diices  tecum.  It  has  been 
well  observed  that  the  use  of  this  process  is  not  always  adequate. 
It  is  often  impossible  for  a  party  to  examine  books  and  papers  to 
advantage  when  first  produced  at  the  time  of  the  examination  of 
the  witness  upon  a  subpoena  duces  tecum;  and  not  infrequently  it  is 
conducive  to  the  proper  administration  of  justice  to  permit  a  party  to 

1?  Ufab  CQ^nth  Cq,  v.  Monti^Aa  R.  Co,  (1906)  140  Ftd,  Ml,  MT, 
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inspect  and  investigpte  the  evidence  afforded  by  books  and  documents 
prior  to  the  time  when  it  is  necessary  for  him  to  conduct  the  examina- 
tion. Certainly  as  the  administration  of  the  law  progresses,  courts 
should  consider  the  necessity  for  economizing  labor,  expense,  and 
time.*®  The  argument  in  favor  of  recognizing  ths  power  of  a  court 
of  equity  to  grant  an  order  for  the  production  of  documents  upon  mere 
motion  is  possibly  strengthened  by  the  analogy  of  the  practice  relating 
to  the  production  of  documents  before  the  master.*^ 

§  1892.  Limits  of  Bight  to  Enforce  Produotion  on  Simple  Xotion. 

The  authority  of  a  court  of  equity  to  make  an  order  for  the  produc- 
tion of  documents  upon  mere  motion  should  undoubtedly  be  exercised 
with  due  caution.  It  should,  for  instance,  be  clearly  made  to  appear 
that  the  evidence  is  material  and  that  it  cannot  otherwise  be  made 
reasonably  available.  Such  an  order  should  not  be  granted  where  an 
ordinary  subpoena  duces  tecum  would  fully  accomplish  the  object 
desired.*^® 

Furthermore,  such  a  motion  is  available  only  as  between  the 
inmiediate  parties  to  the  suit.  Neither  of  the  litigants  can,  upon 
mere  motion,  obtain  an  order  against  a  stranger  for  the  production  of 
documents  in  his  possession  or  control.  The  motion  to  compel  a 
corporation  to  produce  its  books  will  not  be  granted  in  a  suit  to  which 
the  corporation  is  not  a  party.*  ^ 

§  1898.  Order  Hot  Obtainable  by  Defendant  before  Answering. 

Before  a  defendant  can  obtain  an  order  for  the  production  of  docu- 
ments, it  is  necessary  that  he  should  have  first  answered  the  bill.  A 
defendant  cannot,  either  by  petition  or  motion,  or  by  cross  bill,  obtain 
discovery  as  a  means  of  assistance  in  drafting  his  answer.  An  order 
for  the  production  of  documents  contemplates  their  use  as  evidence, 
and  such  an  order  should  be  made  only  after  the  cause  is  ripe  for 
taking  of  proof.*^*  Still,  it  is  not  to  be  supposed  that  a  court  of 
equity  would  be  entirely  without  power  to  make  an  order  for  the  pro- 

4S  Utah  Constr.  Co.  r.  Montana  R.  Co.  on  the  point  stated  in  the  text,  although, 

(1906)  145  Fed.  983.  as  already  stated,  we  are  inclined  to 

4*  See  past,  |  1895.  *  think  that  the  authority  of  the  court  of 

BO  Clarke  v.  Eastern  etc.  As8*n  (1898)  ec^uity  to  grant  an  order  for  the  produc- 

89  Fed.  779.  tion  of  documents  is  not  now  limited,  as 

SI  Henry. 9.  Travelers'  Ins.  Co.  (1883)  was  held  in  this  case,  to  the  situation 

35  Fed.  15;  McMuUen  v,  Ritchie  (1893)  where  the  bill  calls  for  a  discovery  of 

57  Fed.  104.  documents  and  the  answer  admits  posses- 

<^s  Ryder  v.  Bateman  (1898)  93  Fed.  43.  sion  of  them. 
This  case  may  be  accepted  as  authority 
Eq.  Prac."  Vol.  11.-72. 
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duction  of  documeDts  before  the  cause  is  at  issue,  if  the  circumstaneas 
should  appear  to  be  such  as  to  make  that  course  indispensable  to  the 
proper  administration  of  justice. 


§  1894.  Proving  and  XTting  Documents  at  Hearing. 

An  order  for  the  production  of  documents  gives  the  party  obtaining 
the  order  the  right  to  inspect  the  documents  and  to  take  copies  of  them. 
It  does  not,  however,  make  the  documents  evidence  in  the  cause.  If 
the  party  wishes  to  use  the  documents  as  evidence,  they  must  be 
proved  as  any  other  documents  would  have  to  be  proved,  unless  in 
those  cases  where  the  mere  circumstance  of  their  coming  out  of  the 
custody  of  the  other  party  would  itself  render  them  admissible.  It 
follows  that  if  the  party  who  obtains  an  order  for  the  production  of 
documents  wishes  to  prove  them  in  the  cause  and  have  them  produced 
at  the  hearing,  the  order  should  be  specially  framed  for  this  pur- 
pose.*^^ 

§  1895.  Frodnction  of  Documents  before  Master. 

The  production  of  documents  in  the  master's  office,  upon  reference 
of  the  cause  to  him,  is  subject  to  special  rules.  Formerly  it  was  cus- 
tomary, in  the  English  court  of  chancery,  to  insert  in  the  decree  of 
reference  a  direction  to  the  following  effect,  namely,  that  ^'  for  the 
better  discovery  of  the  matters  aforesaid,  the  parties  are  to  produce, 
before  the  said  master,  upon  oath,  all  deeds,  books,  papers,  and  writ- 
ings, in  their  custody  or  power,  relating  thereto,  and  are  to  be  exam* 
ined  upon  interrogatories,  as  the  master  shall  direct."  '*  Under  such 
a  decree,  the  master  had  discretion  to  determine  whether  there  should 
or  should  not  be  any  production  at  all ;  *'  and  by  a  general  order  of 
court,  he  was  given  discretion  to  determine  what  books,  papers,  or 
writings  were  to  be  produced,  and  when  and  for  how  long  they  were  to 
be  left  in  his  office.**' 

6S  8  Greenl.  Evid.  §  307.  his  offiee,  then  he  may  give  direetions 

64  2  Dan.  Ch.  Pr.  807.  for  the  Inspection  thereof  hy  the  parties 

65  2  Dan.  Ch.  Fr.  808.  requiring  the  same,  at  such  time  and  in 
B  6  "Where,  by  any    decree  or  order  of  such   manner   as   he   shall   deem    expe- 

the  court,  books,  papers,  or  writings  are  dient."    No.  60,  English  Ordera  ib  Chan- 
directed  to  be  produced  before  the  master  eery  ( 1828,  lvS31 ) . 

for  the  purpose  of  such  decree  or  order,  it       Tlie  practice  of  the  English  chancery 

shall  be  in  the  discretion  of  the  master  in  regard  to  the  production  of  documents 

to  determine  what  books,  papers  or  writ-  before  the  master  is  described  in  an  ar- 

ings  are  to  be  produced,  and  when  and  tide  by  Prof.  C.  C,  Langdell,  "Discovery 

for  how  long  they  are  to  be  left  in  his  under  the  Judicature  Acta,"  12  Harvard 

office;  or  in  case  he  shall  not  doom  it  Law  Rev.  170,  171,    See  also  2!  Dan,  Ch, 

nocosHary    that  such   books,   papers,   or  Pr.  807-^15, 
writings  should  be  left  or  deposited  in 
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§  1896.  Federal  Practice  under  Equity  Bule. 

The  practice  in  the  federal  courts  in  regard  to  the  production  of 
documents  before  the  master  is  governed  by  equity  rule  77,  which  gives 
the  master  the  power  "  to  require  the  production  of  all  books,  papers, 
writings,  vouchers,  and  other  documents,"  pertaining  to  the  reference ; 
and  he  is  also  given  general  power  to  direct  the  mode  in  which  mat- 
ters requiring  evidence  shall  be  proved  before  him.  Under  this  rule, 
the  discretion  of  the  master  is  bo  extensive  and  oomplete  that  little 
comment  on  the  mode  of  procedure  before  him  is  necessary.  Any 
special  application  for  the  production  of  documents  before  him  should 
be  by  motion,  supported  by  affidavit,  and  the  person  against  whom  the 
application  is  made  should  likewise  be  permitted  to  controvert  the 
motion  by  affidavit.  It  is  plain  that,  under  this  rule,  the  authority  of 
the  master  to  order  the  production  of  documents  is  not,  in  any  way 
affected  by  the  circumstance  that  the  bill  may,  or  may  not,  have  asked 
for  a  discovery  of  documents,  and  that  the  answer  may,  or  may  not, 
have  admitted  the  possession  of  them. 
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Bringing  Cause  to  Hearing. 

§  1897.  Hearing  on  Merits. 

Every  step  and  proceeding  in  an  equity  cause^  from  the  time  the 
bill  is  filedy  has  its  purpose  and  explanation  in  the  contemplated 
hearing  on  the  merits.  "  Hearing  '^  is  an  equity  term,  and  is  prop- 
erly applied  to  the  argument  and  consideration  of  a  case  at  the  several 
stages  of  its  progress ;  but  when  the  term  is  used  in  connection  with 
that  hearing  upon  which  the  case  is  absolutely  determined,  it  is  com- 
monly qualified  by  the  word  "  final."  ^  All  other  hearings  in  the 
cause  are  interlocutory,  their  purpose  being  to  get  the  case  into  such 
shap^  that  it  may,  in  the  end,  be  properly  heard  and  finally  adjudi- 
cated on  the  merits. 

§  1898.  Formalities  Incident  to  Setting  Cause  in  English  Chancery. 

In  the  English  chancery  much  formality  was  observed  in  respect 
to  the  steps  necessary  to  bring  the  cause  on  for  final  hearing.  For 
instance,  after  the  taking  of  the  proof  was  finished,  a  formal  rule  had 
to  be  entered  for  the  passing  of  the  publication.  It  was  then  necessary 
that  the  party  seeking  to  have  the  cause  set  down  for  hearing  should 
obtain  from  the  six  clerks'  office  a  certificate  showing  that  the  various 
steps  necessary  to  prepare  the  cause  had  been  taken,  as  that  the  plead- 
ings in  the  cause  had  been  regularly  filed,  and  publication  duly 
passed.  This  certificate  was  not  granted  unless  all  the  defendants  had 
answered,  or  the  bill  taken  as  confessed. 

The  cause  was  usually  set  for  hearing  at  the  instance  of  the  plain- 
tiff ;  but  if  he  did  not  do  so  at  the  first  term  at  ^hich  the  cause  could 
be  set,  the  defendant  was  permitted  to  have  the  cause  set  for  hearing 
upon  his  own  request  at  the  next  term.^  In  injunction  cases,  how- 
ever, the  defendant  could  have  the  cause  set  for  hearing  without  wait- 
ing for  the  additional  term  to  elapse.' 

§  1899.  Subpoena  to  Hear  Tndgment. 

Upon  the  setting  of  the  cause  for  hearing  at  the  instance  of  either 
party,  a  subpoena  to  hear  judgment  was  issued  and  served  upon  the 

1  Miller  v,  Tobin  (1883)  18  Fed.  009,  merits  as  the '  final  hearing.'    There  was 

616.  a  subpoena  to  hear  judgment  and  a  hear- 

But  in  Goodyear  v.  Sawyer  (1883)  17   ing,  but  it  is  called  'the  hearing/  not  a 

Fed.  2,  8,  Judge  Hammond  insists  that  '  final  hearing.' " 

"no  book  of  practice  or  accurate  writer       2  1  Smith,  Chan.  Pr.  (2d  ed«)  401,  404. 

ever  describes  the  trial  of  a  cause  on  its       >  2  Dan.  Ch.  Pr.  606. 
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adverse  party.  By  this  snbpoena  the  party  was  called  upon  to 
appear  at  the  time  set  for  the  hearing  and  "  to  receive  and  abide  by 
such  judgment  and  decree  as  shall  then  and  there  be  made  and  pro- 
nounced,*'  The  service  of  the  subpoena  to  hear  judgment  v^as  abso- 
lutely necessary  to  bring  the  party  into  court,  and  no  decree  could  be 
made  at  the  hearing  that  would  bind  any  person  not  served  with  such 
process,  unless  he  appeared  in  person  or  by  counseL^ 

§  1800.  Betting  GaiM  for  Hearing  in  Federal  Courts. 

The  practice  of  the  federal  courts  in  the  matter  of  getting  causes 

for  hearing  is  fery  dimpk.  The  panied  have  three  monthd  And  no 
mote  in  KrUch  to  take  proof  When  this  timd  has  expired  and  publi- 
cation has  been  made,  formally  or  informally,  the  Cause  Is  ready  to  go 
upon  the  calendar  for  final  hearing.  As  the  plaintiff  is  the  person  who 
prosecJutes  the  suit,  it  naturally  devolves  on  him  to  procure  the  cause 
to  be  set  for  hearing,  but  if  he  does  not  do  so,  the  defendant  may  him- 
self at  once  take  the  necessary  steps  without  waiting  for  another  term« 
''  In  all  civil  actions  in  courts  of  the  United  Stateo,  either  party  may 
notice  the  same  for  trial."  '^ 

§  1901.  Setting  Cause  before  £nd  of  Probatory  Term. 

A  cause  remains  open  for  the  taking  of  proof  during  the  whole  of 
the  three  months,  and  neither  party  has  a  right  to  have  the  cauae  set 
for  hearing  before  that  period  has  elapsed ;  and  certainly  he  cannot, 
if  his  adversary  objects.  Even  the  court  itself  has  no  authority,  upon 
special  .application  of  one  of  the  parties,  to  set  a  cause  for  hearing 
before  the  expiration  6f  the  three  months,  where  the  adversary  refuses 
to  consent^  But  a  circuit  court  may,  by  special  rule>  authorize  the 
sotting  of  causes  down  for  hearing  before  the  expiration  of  the  three 
months  when  neither  party  haa  taken  any  steps  looking  towards  the 
examination  of  witnesses.'' 

4  1  Smith,  Chan.  Pr.  (2d  ed.)  407.  « Hvams    v.    Federal    Goal    ete.    Co. 

5  950  R.  S.  (1907)   82  C.  C.  A.  324,  162  Fed.  970. 

By  rule  of  Jan.  14,  1871,  for  Circuit  7  In  the  Circuit  Court  for  the  South- 
Court  of  Southern  Blstridt  of  New  York,  em  District  of  New  York  either  party 
either  party  may  notice  a  cause  for  bear-  may  set  a  eause  down  for  hearing  after 
ing  and  have  it  placed  upon  the  trial  thirty  days  from  the  time  of  the  filing 
calendar  for  hearing.  of  the  replication  has  expired  without 

Where  a  plea  has  been  filed  by  the  de-   either  party  harlng  tak^  any  steps  for 
fendant  and  replied  to  by  the  plaintiff,   the    examination    of    witnesses    out   of 
and  the  time  for  the  taking  of  proof  has   court.    Rule  No.  100  of  the  E^ity  Rules 
expired   without  any  being  taken,   the   for  that  circuits 
plaintiff  may  set  the  cause  for  hearing 
on     the     pleadings     without    erldencs. 
Sharon  v.  Hill  (1884)  22  Fed.  28. 
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I  IWi*  Pkoing  Oftuse  on  Trial  Calendar. 

The  setting  of  a  cause  for  hearing  is  accomplished  by  the  entry  of 
an  appropriate  memorandum^  or  order,  in  the  order-book  of  the  court. 
This  memorandum,  or  order,  is  entered  by  the  clerk  upon  the  written 
request  of  the  solicitor  of  the  party  in  whose  behalf  the  cause  is  set. 
Thifl  written  request  is  in  the  nature  of  a  praecipe,  and  it  may  be  in 
the  following  form :  The  clerk  will  please  set  this  cause  for  final  hear- 
ing upon  the  pleadings,  exhibits,  process,  proof,  and  previous  proceed- 
ings in  the  cause.^  The  clerk  enters  bis  memorandimi,  or  order,  in 
accordance  with  this  precept  and  thereupon  places  the  cause  on  the 
trial  calendar.  It  is  customary  and  necessary  under  the  rules  of  some 
of  the  circuits,  to  serve  formal  notice  on  the  opposite  party  of  the  time 
when  the  cause  is  assigned  for  trial.^ 

§  1903.  Adnnoing    Cause    on    Calendar— Suiti    InvolTing    Pnblic 
Interests. 

Causes  are  generally  heard  according  to  the  order  in  which  they 
stand  on  the  calendar,  but  the  court  has  ample  authority  to  depart 
from  this  course,  if  it  sees  fit  to  do  so ;  and  causes  may  be  advanced 
or  postponed  as  the  exigencies  of  the  case  seem  to  require.  Causes  of 
great  public  importance  are  usually  given  preference.  When  a  state 
is  a  party,  or  the  execution  of  the  revenue  laws  of  a  state  is  enjoined 
or  stayed,  the  cause  may  be  heard  at  any  time  after  it  is  docketed  in 
preference  to  any  civil  cause  pending  in  such  court  between  private 
parties.^^  The  motion  to  advance  such  a  cause  must  come  from  the 
state  or  from  the  party  claiming  under  its  laws;  ^^  and  the  granting 
of  the  motion  is  a  matter  within  the  discretion  of  the  conrt^ 

§  1904.  Cross  Suits  and  Other  Suits  between  FriTate  Parties. 

In  cross  suits  and  other  suits  involving  similar  issues  between  the 
same  parties,  if  both  are  set  down  for  hearing,  but  some  distance  apart 
on  the  calendar,  the  court  will  order  one  cause  to  be  advanced  or 
adjourned,  if  it  appears  desirable  that  both  should  be  heard  at  the 
same  time.    Likewise,  if  an  order  has  been  passed  that  depositions 

8  See  2  Bates,  Fed.  Eq.  Proc.  677.  ii  Ward  v.  Maryland  (1870)  12  WaU. 

•  All  cases  in  equity  shall  be  assigned  163,  20  L.  ed.  260;  Miller  v.  New  York 

on  motion  and  at  the  discretion  of  the  (1870)    12  Wall.  159,  120  L.  ed.  259; 

court;  and  written  notice  from  counsel  Carter  v.  Greenhow  (1888)  109  U.  S.  64, 

or  clerk  shall  be  given  of  the  assignment  27  L.  ed.  800;  Central  R.  Co.  v.  Bourbon 

for  trial.     No.  15  of  Rules  of  Circuit  Co.  (1886)  116  U.  8.  583,29  L.  ed.  725. 
Court  for  E.  D.  Louisiana.  isHoge    v.    Richmond    etc.    R.    Co. 

i«  M9  R.  B.  (1876)  93  U.  8.  1,  23  L.  ed.  781. 
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taken  in  one  cause  may  be  read  in  another,  and  both  suits  are  ready 
for  hearing,  one  or  the  other  can  be  advanced  or  postponed  to  the  end 
that  they  may  be  heard  together.** 

§  1905.  Sisqnaliftoation  of  Tudge. 

If  a  particular  judge  is  disqualified  to  sit  in  any  cause,  a  decree 
rendered  therein  bv  liini  alone  or  by  him  in  conjunction  with  other 
judges  is  irregular,  if  not  void,  and  will  be  set  aside  by  an  appellate 
court  without  regard  to  its  merits.'* 

Incidents  of  Hearing. 

§  190&  Preparation  of  Brief. 

As  the  day  approaches  for  the  final  hearing,  it  is  the  duty  of  the 
solicitor  and  coimsel  for  the  respective  parties  to  prepare  their  cause 
for  proper  presentation  to  the  court ;  and  to  this  end,  any  local  rules 
of  the  circuit  pertaining  to  the  preparation  of  briefs  should  be  com- 
plied with." 

§  1907.  Who  May  Appear  as  Counsel — ^Amioiu  Curiae. 

Parties  are  commonly  represented  in  equity  proceedings  by  their 
counsel,  or  solicitor,  but  they  are  permitted  to  manage  and  conduct  all 
suits  in  person,  if  they  see  fit  to  do  so.  The  coxmsel  or  solicitor 
employed  must  be  such  as  is  permitted  to  appear  before  the  particular 
court  under  its  o\vn  rules.'® 

The  right  to  appear  as  solicitor  or  counsel  in  a  particular  suit  is 
usually  confined  to  such  as  have  been  employed  by  the  parties  to  the 
litigation ;  but  under  certain  conditions  the  court  will  allow  counsel 
to  appear  and  file  a  brief  or  argue  the  cause  as  amicus  curicB.  The 
court  has  plenary  discretion  to  allow  this  in  any  case  where  it  sees  fit 
to  do  so ;  but  it  can  only  be  done  by  special  leave  of  court  on  motion 
duly  granted.  Counsel  interested  in  other  pending  litigation  involv- 
ing similar  questions  has  sometimes  been  permitted  to  appear  as 
amicus  curice,  though  not  employed  as  counsel  in  the  particular 
case ;  *^  but  such  permission  has  been  denied  by  the  supreme  court 

m  Barb.  Ch.  Pr.  319.  brief  must  be  filed  within  thirty  days 

14  Moran  o.  Dillingham  (1S08)  174  U.  after  the  plaintiff's  brief  is  so  furnished. 
S.  153,  43  L.  ed.  930.  No.  24  of  Rules  of  Circuit  Court  for 

15  Copy  of  plaintiff's  brief  for  final  S.  D.  Ohio, 
hearing  must  be  furnished  to  the  oppos-  -  i<  747  R.  S. 

ing  party  within  thirty  days  after  tak-  17  Green  f?.  Biddle  (1823)  8  Wheat  1, 
ing  of  testimony  is  closed.    And  reply   17,  6  L.  ed.  647,  551 ;  Florida  v.  Georgia 
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where  it  did  not  api)€ar  that  the  applicant  was  actually  interested  in 
a  similar  cause  and  where  the  paHies  to  the  cause  in  question  were 
represented  by  competent  counsel.*® 

§  1908.  Presentation  of  Cause  to  Court. 

When  the  time  appointed  for  the  hearing  arrives  the  cause  is  pre- 
sented to  the  court,  consisting  of  one  or  more  judges  as  the  case  may 
be.  The  hearing  ordinarily  takes  place  in  term  time ;  but  by  consent 
of  the  parties,  the  cause  may  be  argued  and  heard  in  vacation.^^ 

§  1909.  Private  Hearing. 

The  hearing  is  commonly  in  open  court,  but  the  court  in  its  discre- 
tion may,  in  the  absence  of  a  statute  requiring  causes  to  be  heard 
publicly,  order  the  case  to  be  heard  privately.  In  the  English  chan- 
cery, it  has  been  the  uniform  practice  of  the  court  to  hear  suits 
privately  where  the  case  is  one  involving  a  family  dispute,  especially 
if  the  parties  ask  for  a  private  hearing.^®  But  it  is  not  necessary  that 
both  parties  should  ask  for  such  a  hearing.  The  court  may  make  the 
necessary  order  in  any  case  where  the  disclosures  are  of  so  distress- 
ing a  kind  as  to  render  it  proper  that  the  case  should  be  heard  in 
private.^* 


§  1910.  Disposition  of  Cause  Where  Party  Fails  to  Appear. 

According  to  the  practice  of  the  English  court  of  chancery,  if  the 
plaintiff  did  not  appear,  the  defendant,  on  producing  an  affidavit  that 
he  had  been  served  with  a  subpoena  to  hear  judgment,  was  entitled  to 
have  the  bill  dismissed  as  against  him  with  costs.**  The  plaintiff 
also,  if  the  defendant  did  not  appear  at  the  hearing,  was  entitled,  upon 
producing  an  affidavit  of  the  service  of  the  subpoena  to  hear  judgment, 
to  have  a  decree  entered  in  his  own  favor  against  the  defendant  This 
decree,  however,  was  not  absolute,  but  was  a  decree  nisi,  to  be  binding 
upon  the  defendant  if  he  did  not  appear  and  show  cause  to  the  con- 
trary.** 

(1864)  17  How.  478,  491,  16  L.  ed.  181;  cree  rendered  by  him  has  all  the  force 

The  Gray  Jacket   (1806)   6  Wall.  370,  and  effect  as  if  the  absent  judge  had  par- 

18  L.  ed.  646.  ticipated.     Doggett  r.  Emerson   (1846) 

18  Northern  Securities  (3o.  v.  United  1  Woodb.  ft  M.  1,  Fed.  Cas.  No.  3,961. 
States  (1903)  191  U.  S.  666,  48  L.  ed.  to/n  f«  Portsmouth  (1816)  Q.  Coop- 
299.  er  106. 

19  Where  there  are  two  judges  in  >i  Ogle  r.  Brandling  (1831)  2  Russ. 
court  but  one  of  them  does  not  wish  to  ft  M.  688;  1  Barb.  Ch.  Pr.  319. 

take  part  in  the  hearing  of  the  cause  >>  1  Smith,  Ch.  Pr.  (2d  ed.)  413. 
and  the  parties  voluntarily  proceed  to  a  "1  Smith,  Ch.  Pr.  (2d  ed.)  418. 
hearing  before  the  other  alone,  the  de- 


1146  FEDERAL  EQUITY  PRACTICE.  [§§  1911,  1912 

There  ia  no  authority  in  the  federal  practice  by  which  either  party 
18  entitled  to  a  technical  decree  by  default  against  the  other,  for  mere 
failure  to  appear  at  the  hearing.  On  the  contrary,  it  is  the  duty  of 
the  court  to  hear  the  cause  as  presented  by  the  party  who  does  appear 
and  thereupon  to  enter  such  decree  as  the  record  justifies. 

§  1911.  Xode  of  Fretentmg  Case  Where  Partiea  Appear. 

The  cause  having  been  called  on  the  docket  and  both  parties  having 
announced  their  readiness  for  trial,  the  court  directs  that  the  case  be 
taken  up.  The  method  of  hearing  a  cause,  where  all  the  parties 
appear,  is  usually  this :  The  bill  is  first  read,  or  its  substance  briefly 
stated  by  the  plaintiffs  solicitor.  The  defendant's  Solicitor  then  reads 
his  answer  or  briefly  states  the  substance  of  his  defense.  The  evidence 
is  then  read  in  the  following  order :  first  the  evidence  in  support  of 
the  bill  is  read  by  the  plaintiffs  solicitor ;  secondly,  the  evidence  of 
the  defendant  is  read  by  his  solicitor;  and  thirdly,  if  the  plaintiff 
has  any  rebutting  evidence,  it  is  read  last.  The  evidence  having  all 
been  read,  the  junior  counsel  for  the  plaintiff  opens  the  argument. 
He  is  followed  by  the  junior  and  senior  counsel  for  the  defendant 
Finally,  the  senior  counsel  for  the  plaintiff  is  heard  in  reply.** 

§  1912.  Bight  to  Open  and  Conclude. 

The  right  to  begin  and  conclude  the  argument  is  with  the  counsel 
of  the  plaintiff,  as  he  has  the  affirmative  side  of  the  case  to  maintain.^^ 
Upon  the  hearing  of  a  bill  and  cross  bill,  if  each  party  has  material 
affirmative  allegations  to  maintain,  the  plaintiff  is  entitled  to  open 
and  close.** 

If  there  are  two  defendants  who  set  up  adverse  claims,  the  court 
will  give  such  directions  as  to  the  order  in  which  their  arguments 
shall  be  made  as  seem  to  be  proper.  The  usual  course  is  for  the 
plaintiff  to  open,  being  followed  by  counsel  for  that  defendant  who 
sets  up  the  affirmative  claim  against  his  co-defendant.  Then  the  other 
defendant  is  heard ;  and  there  is  no  reply  as  between  the  defendants, 
unless  specially  directed  by  the  court^^ 

s«2  Dan.  Ch.  Pr.  029,  626;  Gibson,  and  enforcement  of  the  warrant  does  not 

Suits  in  Chan.  (2d  ed.)  534.  give  the  attorney  of  the  United  States 

ss  This  rule  applies  to  a  plain  tiff  who  the  right  to  open  and  close.    Armstrong 

has  filed  a  bill  to  stay  proceedin^^  on  v.    United    States    (1833)    Gilpin   3d9, 

a  distress  -warrant  issued  by  the  solicit-  Fed.  Cas.  No.  648. 
or  of  the  treasury  to  enforce  the  payment       ««  Murphy  «?.  Stults   (1832)    1  N.  J. 

over  of  public  moneys.     The  fact  that  Eq.  660. 
the  United  States  authorities  are  the       >?  1  Bark  Oh.  Pr.  817. 
moving  party  in  respect  to  the  issuance 
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§  1918.  Argtuneiit  to  Conform  to  Case  Kada  In  Bill. 

It  18  the  part  of  counsel  to  make  as  simple  and  forcible  a  presen- 
tation of  his  client's  cause  as  the  circumstances  will  permit  of.  In 
particular,  the  theory  adopted  by  the  plaintiff's  counsel  in  argument 
should  not  be  incompatible  with  the  allegations  of  his  bill.^®  How- 
ever, the  court  is  not  bound  by  the  opinion  of  counsel  as  to  the  theory 
of  his  case,  but  will  look  to  the  pleadings  and  the  proof  and  make 
such  disposition  of  the  cause  as  the  record  warrants.  Any  important 
point  that  occurs  to  the  court  upon  the  case  will  be  given  due  weight, 
though  it  has  been  overlooked  by  coimaaL^^ 

§  1914.  Submission  of  Cause  to  Gout 

When  the  parties  have  been  heard  in  oral  atgnment,  the  court  either 
renders  a  decree  at  once  or  takes  the  case  under  advisement,  and 
reserves  his  decision  until  a  future  day.  If  the  latter  course  is  taken, 
the  papers  constituting  the  record  in  the  cause,  the  briefs,  and  written 
arguments  of  counsel,  and  the  authorities  relied  on  are  submitted  to 
him  and  sent  to  his  chambers.'* 

If  the  parties  do  not  wish  to  a)?gne  the  cause  orally,  the  record  may 
be  submitted  to  the  court  on  written  brief  and  argument*^ 


1915.  Eitoneoiu  Bubstitntion  of  Booofd. 

The  record  upon  which  a  cause  must  be  heard  and  determined  is 
the  record  as  it  actually  is,  not  as  it  may  erroneously  be  supposed  to  be 
by  the  court  and  the  parties.  Consequently  if,  by  any  mischance,  a 
particular  pleading  is  lost  or  misplaced  and  another  substituted  in 
its  place,  a  decree  rendered  by  the  court  on  such  incorrect  record  is 
void,  if  the  effect  of  the  mistake  is  such  as  to  deprive  the  party  injuria 
ously  affected  of  his  legal  right  to  a  hearing,  or,  as  it  is  said,  if  its 
effect  is  to  deprive  him  of  his  day  in  court.'* 

§  191<«  Arrival  of  Vow  Tena^ 

When  the  hearing  of  a  cattae  has  been  commenced  and  is  in  prog- 
ress before  the  court,  the  arrival  of  the  time  fixed  by  law  for  the 

ssprevoBt  o.  Gratz  (1818)   Fed.  Cas.  that  has  been  vigorously  contested,  as 

No.  11,407.  soon  as  the  argument  is  closed.     The 

)•  G^ney  v.  Mimiard  (1880)  44  Mich,  'winning  side  is  apt  to  be  too  jubilant, 
578|  Lyon  v.  Tallmadge  (1817)  14  and  the  losing  side  too  renentful.  Gib- 
Johns.  601.  son,  Suits  in  Chan.   (2d  ed.)   543,  note 

>o  Gibson,   Suits  in   Chan.    (2d   ed.)  14. 

534.     It   has   been   well    said   by    this  3i  i  Barb.  Ch.  Pr.  317. 

experienced  and  sagacious  author  that,  32  Perkins  t?.  Hendryx  (1906)  149  Fed. 

as  a  rule,  it  is  unwise  to  decide  any  case  526,  532. 
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commencement  of  another  term  of  the  court  does  not  operate  to  stay 
the  proceedings  or  to  discontinue  the  suit ;  but  the  court  may  proceed 
and  bring  the  case  to  a  conclusion  in  the  same  manner  and  with  the 
8anie  effect  as  if  another  stated  term  of  the  court  had  not  inter- 
vened.'^ 

§  1917.  Deciding  the  Cause. 

The  decision  of  the  court  on  the  matters  presented  in  the  record 
is  usually  embodied  in  a  written  opinion,  or  memorandum,  though 
less  important  cases  are  disposed  of  orally.  It  is  desirable  that  the 
opinion  of  the  court  should  be  given  in  writing  in  every  case  of 
importance,  especially  if  it  is  complicated.  The  advantage  of  this 
is  that  the  validity  or  invalidity  of  the  court's  reasoning  is  thereby 
made  more  readily  apparent;  and,  if  pains  have  been  taken  to  dis- 
pose of  the  various  contentions  of  the  respective  parties  in  a  written 
opinion,  the  court  is  less  likely  to  be  bothered  with  applications  for  a 
rehearing.  It  is  at  least  thereby  made  apparent  that  the  court  has 
not  overlooked  such  arguments  and  contentions  as  are  covered  by  the 
opinion.  If  the  case  involves  points  of  frequent  occurrence,  the 
judge  will  usually  annoimce  his  conclusion  orally.  Of  course  the 
court  is  not  required  to  give  the  reasons  for  its  decision ;  and  it  has 
been  observed  that  it  is  sometimes  wise  not  to  attempt  to  do  so.'* 

It  is  the  duty  of  the  judge  having  a  cause  under  consideration  to 
hand  down  his  opinion  at  as  early  a  day  as  is  practicable.  Undue  and 
unreasonable  delay  in  disposing  of  a  cause  after  it  has  been  submitted 
to  the  judge  is  alike  unfair  to  both  the  parties  and  injurious  to  the 
cause  of  justice.  The  delays  that  are  inevitably  incident  to  the  prose- 
cution of  every  hard-fought  case  are  certainly  sufficient,  and  the<K)urt 
should  always  dispose  of  cases  as  soon  as  possible  after  they  are 
finally  submitted. 


§  1918.  Scope  of  Final  Adjudication-— Prior  Interlocutory  Orders. 

At  a  final  hearing  all  the  previous  interlocutory  decrees  and  orders 
relating  to  the  merits  of  a  cause  are  under  the  control  of  the  court  and 
subject  to  revision.*^  Where  an  interlocutory  decree  had  been 
entered  in  the  plaintiff's  favor  in  a  suit  for  unfair  competition,  and 

"746  R.  S.  Cutter  Co.  v.  Sheldons   (1884)   21  Fed. 

S4  Gib8on,   Suits  in  Chan.    (2d  ed.)    876;    American   Diamond   Drill   Co.   v. 
543.  Sullivan  Go.  (1884)  21  Fed.  74;  Roemer 

ssFoumiquet  v,  Perkins    (1853)    16  v.  Newmann   (1886)   26  Fed.  332. 
How.  82,  14  L.  ed.  854;   Steam  Stone- 
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an  order  was  made  for  a  reference  to  ascertain  the  damages,  it  was 
held  that  at  the  final  hearing  the  court  could  reverse  its  decree  adjudg- 
ing that  the  plaintiff  was  entitled  to  damages,  and  refuse  to  give 
any.*'  It  is  not  to  be  supposed,  however,  that  courts  are  prone  to 
undo  at  the  final  hearing  what  has  already  been  done  upon  due  con- 
sideration ;  and  unless  the  evidence  is  changed  or  some  plain  mistake 
of  law  is  pointed  out,  the  court  will  usually  abide  by  its  previous 
action.^  ^ 

It  often  happens  in  the  federal  courts  that  a  cause  is  heard  in  its 
interlocutory  stages  before  one  judge  and  comes  on  to  be  later  heard 
before  another.  A  decent  consideration  for  the  judgment  of  the 
judge  who  first  heard  the  cause  is  always  exhibited  by  the  second 
judge  before  whom  the  case  comes.  Even  a  circuit  justice  will  not 
lightly  review  and  reverse  the  action  of  a  circuit  judge  about  a  mat- 
ter properly  within  his  power  and  discretion.'®  Much  less  is  a  cir- 
cuit judge  inclined  to  review  the  decision  of  a  circuit  justice.*^ 

§  1919.  DeoisionB  of  Different  Courts  on  Same  Patent. 

The  decisions  of  one  circuit  court  are  of  course  not  actually  bind- 
ing on  another  court  before  whom  the  same  or  a  similar  question  arises 
in  a  different  suit.*^  Such  decisions  are,  however,  respected ;  and  in 
patent  cases,  there  is  a  reasonable  principle  of  comity  which  causes 
one  circuit  court  to  follow  the  decision  of  another  circuit  court  in  a 
cause  involving  the  same  patent,  unless  the  decision  of  the  first  court 
seems  to  be  clearly  mistaken.*^ 

§  1920.  Opinion  of  Court  Hot  Decree. 

The  opinion  or  memorandum  drawn  up  by  the  court  becomes  the 
basis  and  foundation  of  the  decree  that  is  presently  entered  in  oon* 
formity  with  it.  The  opinion,  however,  is  not  a  decree  in  itself; 
nor  is  it  such  a  finding  or  statement  of  facts  as  will  be  binding  on  an 
appellate  court** 

s<K.   K.   Fftirbank   Go.   v,  Windsor  4  o  Northern  Pac.  R.  Go.  9.  Sanders 

(1903)  61  C.  C.  A.  233,  124  Fed.  200.  (1891)   47  Fed.  604. 

S7  Wakelee  v.  Davis   (1891)   44  Fed.  4i  Worawick  Mfg.  Co.  v.  City  of  Phil- 

532,  afftrmed  (1895)    156  U.  S.  680,  39  adelphia  (1887)  30  Fed.  625. 

L.  ed.  578.  "Hendirx    v,    Perkins    (C.    C.    A.; 

»«Cole    Silver    etc.    Co.    v,    Virginia  1903)    59  C.  C.  A.  266,  123  Fed.  268; 

etc.  Water  Co.  (1871)   1  Sawy   685.  Finney  v,  Guy  (1903)   23  Sup.  Ct.  558, 

s»  Preston  v.  Walsh    (1882)    10  Fed.  189  U.  8.  335,  47  L.  ed,  839. 
315. 
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The  delivery  of  the  opinion  of  the  court  at  one  term  without  the 
eubeequent  entry  of  a  decree  at  that  term  leaves  the  case  open  till  the 
next  term.** 

§  1921.  Ezclnrion  of  Evidence  at  Hearing. 

Where  exceptions  to  evidence  are  sustained  by  the  court,  and  the 
same  is  excluded  at  the  hearing,  a  memorandum  of  auoh  action  should 
be  inserted  in  the  minutes  of  the  court,  and  an  order  made  that  the 
evidence  so  excluded  shall  be  made  a  part  of  the  record*  Otherwise 
the  party  aggrieved  cannot  have  the  benefit  of  it  on  appeal.  The 
ordinary  bill  of  exceptions,  as  a  means  of  incorporating  the  ruling 
of  the  court  in  the  record,  is  not  recognized  in  the  equity  practice  of 
the  federal  courts.  Evidence  excluded  by  the  court  should  therefore 
be  made  a  part  of  the  reoord  by  an  express  order.^^ 

InterloctUory  Matters  Available  ai  Hearing. 

§  1922.  Taking  of  Formal  Fro  Confesso. 

Though  the  utmost  care  may  have  been  exercised  by  the  parties  to 
prepare  the  cause  properly  for  final  hearing,  it  not  infrequently  hap- 
pens that  when  the  time  arrives,  various  preliminary  steps  yet  remain 
to  be  taken;  and  it  is  always  permissible  to  dispose  of  such  mat- 
ters (if  they  are  not  of  a  complicated  character)  as  preliminary  to 
and  as  an  incident  of  the  final  hearing.  For  instance,  if  there  be  any 
defendants  in  default  against  whom  no  formal  judgment  pro  confesso 
has  been  entered,  the  plaintiff  may  have  such  an  order  when  the  cause 
is  brought  on  to  be  finally  heard.**^ 

§  1923.  Amendments  Allowable  at  Searing. 

Amendments  to  the  pleadings  will  be  allowed  at  the  final  hearing 
when  it  appears  to  the  court  to  be  impossible  to  do  complete  justice  or 
to  determine  the  whole  controversy  without  such  amendments.  For 
instance,  new  prayers  can  be  added  or  new  parties  made;  and  the 
court  may  allow  a  cross  bill  to  be  filed.  If  the  changes  thus  made  are 
of  80  radical  a  character  as  to  change  the  nature  of  the  suit  or  to  give 
rise  to  counter-equities  in  the  party  adversely  affected,  the  court  will 
order  the  cause  to  stand  over,  instead  of  allowing  it  to  be  pressed  to  an 
immediate  hearing.*® 

4S  Xew   York   Guaranty   etc,  Co.   f.  *^  Gibson,  Suits  In  Chan.    (2d  ed.) 

Tacoma   Railway   etc.   Co.    (0.  C.   A.;  634. 

1807)   8,3  Fed.  3C5,  27  C.  C.  A.  650.  4 «  Gibson,   Suits   in   Chan.    (2d   ed.) 

44  See  ante,  §§  1G29,  1630.  639. 
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i  18M.  Curing  of  Irregnlaritiei  in  Ckneral. 

As  a  general  rule,  any  irregularity  in  the  proceedings  that  is  not 
of  such  nature  as  to  be  involved  with  the  substantial  merits  may  be 
cured  at  the  final  hearing.  If  it  is  discovered,  after  a  cause  has  come 
on  to  be  heard,  that  through  inadvertence  no  formal  replication  was 
filed  prior  to  the  examination  of  the  witnesses,  the  court  will  at  the 
hearing  permit  a  replication  to  be  filed  nunc  pro  tunc.^^  And  to 
with  other  minor  defects  in  the  proceedings. 

%  IMS.  Want  of  ITeoossai^  Parties — ^English  Praetiee. 

Some  delicate  questions  sometimes  arise  at  the  hearing  in  oonnec- 
tion  with  the  want  of  necessary  parties.  According  to  the  practice  of 
the  English  chancery,  the  proper  time  for  taking  an  objection  at  the 
hearing  for  want  of  parties  was  after  the  pleadings  were  opened  and 
before  the  merits  of  the  case  were  discussed.*®  If,  upon  such  objec- 
tion being  made,  it  appeared  that  it  was  necessary  for  some  absent 
party  to  be  brought  in,  an  order  was  entered  for  the  cause  to  stand 
over  for  the  purpose  of  adding  the  party  at  a  later  period.  The  plain- 
tiff will  be  allowed  in  such  case  either  to  amend  his  bill,  or,  if  neces- 
sary, to  file  a  supplemental  bill.  The  court  will  not,  at  the  hearing, 
give  the  plaintiff  leave  to  make  new  parties,  if  by  so  doing  the  nature 
of  the  case  made  in  the  bill  would  be  changed.*® 

If  the  question  is  not  raised  at  the  opening  of  the  pleadings,  the 
court  may,  of  its  own  motion,  after  the  cause  has  been  heard,  order 
the  case  to  stand  over  for  the  purpose  of  bringing  in  necessary  par- 
ties.*^ After  a  cause  has  once  been  ordered  to  stand  over  for  want  of 
parties,  an  objection  for  want  of  other  parties  will  not  be  enter- 
tained when  the  cause  comes  on  to  be  heard  again,  if  the  objection  as 
to  these  other  parties  might  have  been  made  in  the  first  instance.^^ 

§  1926.  Same— Practice  in  Federal  Courts. 

An  effort  has  been  made  in  the  practice  of  the  federal  courts  to 
relieve  the  proceedings  at  the  hearing  of  some  of  the  embarrassment 
incident  to  the  absence  of  necessary  or  proper  parties.  This  is 
accomplished  in  a  certain  degree  by  imposing  on  the  plaintiff  and 
defendant  the  duty  of  disposing  of  the  question  of  want  of  parties  at 
an  earlier  stage  in  the  proceedings.    Thus,  by  equity  rule  62,  it  is 

47  2  Dan.  Ch.  Pr.  629.  80  l  Dan.  Ch.  Pr.  3S8. 

48  2  Dan.  Ch.  Pr.  629.  SSJones  f>.  Jones  (1746)  3  Atk.  £17. 
4»  \  Dan,  Ch,  Pr,  387, 
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made  the  privilege  of  the  plaintiff  (when  the  defect  of  want  of  proper 
parties  has  been  suggested  in  the  answer)  to  set  the  cause  down 
specially  for  hearing  on  this  objection,  within  fourteen  days  after  the 
answer  is  filed;  and  if  he  does  not  do  so,  he  subjects  himself  to  a 
hazard,  for  if  the  objection  is  finally  allowed  at  the  hearing,  the  court 
is  then  at  liberty  to  dismiss  his  bill  without  allowing  him  the  privi- 
lege of  amending. 

On  the  other  hand,  by  equity  rule  63,  it  is  made  incumbent  on  the 
defendant  to  raise  the  question  of  want  of  proper  parties  in  a  plea  or 
in  his  answer ;  and  he  should  therein  specify  by  name  or  description 
the  particular  parties  to  whom  the  objection  applies.  If  he  fails  to 
raise  the  question  in  this  way,  and  first  makes  the  point  at  the  final 
hearing,  the  court  is  at  liberty,  under  this  rule,  to  disregard  the 
absence  of  the  parties  in  question,  and  the  court  may  proceed  to  enter 
such  a  decree,  as  to  the  parties  actually  before  it,  as  is  proper  under 
the  circumstances,  saving,  of  course,  the  rights  of  the  abs^it  parties. 

§  1827.  Supplying  Defects  of  Proof. 

A  court  will  sometimes  at  the  hearing  order  the  cause  to  stand  over 
for  the  purpose  of  supplying  defects  in  the  testimony  or  proof.  This 
permission  is  cautiously  granted,  however,  and  as  a  general  rule  the 
parties  are  confined  to  the  proof  already  adduced.'*  Leave  to  intro- 
duce additional  proof  is  much  more  readily  granted  where  the  proof 
offered  or  desired  to  be  admitted  is  of  a  documentary  character.  The 
whole  matter,  however,  is  largely  within  the  discretion  of  the  court; 
and  if  it  appears  that  the  evidence  is  unsatisfactory  or  defective, 
or  other  good  reason  is  shown,  the  cause  may  be  remanded  to  the  rules 
for  further  evidence.^' 

The  refusal  of  the  lower  court,  or  of  a  master  to  whom  the  cause 
has  been  referred,  to  reopen  the  cabo  for  new  evidence  after  the 
taking  of  testimony  has  been  closed  and  argument  heard,  is  not  a 
ground  for  reversal  in  an  appellate  court.** 

§  1928.  Sitnationfl  Justifying  Order  to  Supply  Proof. 

The  discretion  of  the  court  to  grant  an  order  for  supplying  defects 
in  the  proof  wall  not  be  readily  moved,  unless  to  rolieve  against  a 
plain  error  or  accidental  defect  in  the  evidence.    The  leave  has  been 

"WitterR  r.  Sowles  (1887)  31  Fed.  64  Rh«a  v,  8hfta  (1888)  121  Pa.  302, 
11.  1  L,R.A.  422. 

BSQibflon,    Suits   in   Chan.    (2d   ed.) 
541 ;  Fletcher,  Eq.  PI.  A  Pr.  684.  691. 
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granted  to  supply  proof  at  the  hearing  in  situations  like  these:  to 
prove  the  execution  of  a  deed  or  other  document  already  introduced 
in  the  cause ;  to  enable  the  party  to  stamp  an  instrument  that  would 
otherwise  be  unavailable  in  evidence ;  to  prove  the  loss  of  a  deed  in 
order  to  let  in  a  copy ;  to  prove  the  death  of  a  witness  to  an  instru- 
ment; to  prove  the  death  of  a  party;  to  prove  that  the  defendant  is 
a  married  woman;  to  prove  that  the  defendant  is  out  of  the  juris- 
diction of  the  court.  As  a  general  rule,  any  defect  or  omission  of 
proof,  resulting  from  accident  or  inadvertence,  or  resulting  from 
some  unexpected  turn  of  the  litigation,  may  be  supplied  under  an 
order  of  the  court.  The  court  should  be  especially  lenient  when 
minors  or  persons  of  unsound  mind  are  interested  in  the  suit  and  in 
a  position  to  be  injured  if  the  defect  should  not  be  cured.^*^ 

The  following  case  supplies  an  illustration  of  the  situation  where 
it  would  have  been  proper  for  the  trial  court  to  remand  the  case  to 
the  rules  for  the  taking  of  proof.  The  parties  in  this  cause  seem  to 
have  labored  under  a  mutual  mistake  as  to  the  extent  of  the  admis- 
sions in  the  pleadings.  The  decision  shows  that  the  court  of  equity 
has  a  discretion  in  any  case  where  it  appears  that  a  conclusive  adjudi- 
cation cannot  rightly  be  made  in  favor  of  either  party,  owing  to 
imperfections  of  the  record,  to  remit  the  case  to  the  rules  for  addi- 
tional proof;  or,  if  it  does  not  wish  to  do  this,  to  dismiss  the  bill  with- 
out prejudice. 

Union  Poo.  R.  Co.  v.  Earmon  (G.  G.  A.;  1893)  4  G.  G.  A.  166,  64  Fed.  29:  The 
cauae  was  Bubmitted  on  the  pleadings  without  proof,  it  being  the  intention  of  both 
parties  to  have  all  the  material  facts  necessary  for  a  proper  decision  of  the  case 
embraced  in  the  pleadings.  However,  certain  matters  essential  to  a  proper  dis- 
position of  the  case  were  left  in  a  state  of  uncertainty  by  the  pleadings.  It  was 
held  that  in  this  state  of  affairs  the  court  might  pursue  either  one  of  two  courses, 
that  is  to  say,  it  could  refuse  to  adjudicate  the  cause  on  the  imperfect  record  and 
remit  it  to  the  rules  for  the  taking  of  proof  on  those  material  points ;  or  it  oould 
enter  a  decree  dismissing  the  bill  without  prejudice.  To  dismiss  the  bill  generally, 
thereby  making  the  decree  conclusive  against  the  right  of  the  plaintiff  to  obtain 
any  relief  on  the  facts  stated  and  thereby  creating  a  record  which  would  operate 
as  rea  judicata,  was  held  to  be  improper  and  erroneous.  The  bill  in  this  case  made 
out  a  title  to  relief  of  some  sort,  but  the  facts  alleged  and  admitted  were  not  suffi- 
ciently clear  to  establish  the  extent  to  which  the  plaintiff  was  entitled  to  reliel 
A  conclusive  adjudication  in  favor  of  either  party  appeared  to  be  inequitable. 

§  1929.  laohet  of  Party  Applying  tmt  Leave  to  Supply  Proof, 

Leave  to  open  the  case  for  proof  will  not  be  granted  to  a  defendant 
at  the  hearing,  where  he  has  had  reasonable  opportunity  to  take 

BB  Gibson,  Suits  in   Chan.    (2d  ed.)54Q, 
JJq.  Prac.  Vol.  II.— 73, 
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proof  but  has  failed  to  do.  Especially  will  this  rule  be  enforced 
where  there  is  no  showing  in  the  application  that  the  defendant  has 
a  good  defense.'* 

Waiver  of  Irregtjiarities  in  Interhculory  Proceedings. 

§  1930.  Befeett  Waived  at  Final  Hearing. 

The  litigation  of  every  suit  in  equity  is  more  or  less  beset  with  the 
likelihood  of  error  and  mistake.  There  are  innumerable  defects  of 
omission  and  commission  that  are  liable  to  creep  into  the  proceedings 
at  every  turn.  The  practice  of  the  court  makes  ample  provision  for 
the  correction  of  such  errors  at  the  various  stages  of  the  proceedings ; 
and  inasmuch  as  it  would  cause  interminable  delay  and  confusion  if 
the  parties  were  allowed  at  the  later  stages  of  the  suit  to  go  back  and 
take  advantage  of  defects  that  ought  to  have  been  corrected  sooner, 
it  is  a  rule  invariably  enforced  that  each  party  must  make  every 
proper  objection  in  due  season ;  and  if  either  party  fails  to  object  to 
any  slip,  omission,  defect,  or  other  error,  in  pleading,  proof,  or  pro- 
cedure, at  the  proper  time  and  in  the  proper  manner,  he  will  be 
deemed  to  waive  his  right  to  make  such  objection.'^  All  such 
defects  are  supposed  to  have  been  remedied  on  demurrer,  motion,  or 
exception  at  some  previous  stage  of  the  suit.*^* 

An  objection  will  never  be  entertained  at  the  hearing,  if  to  do  so 
would  operate  as  a  surprise  to  the  adverse  party  and  the  party  mak- 
ing the  objection  might  properly  have  taken  advantage  of  it  at  an 
earlier  stage.** 

A  defect  in  a  bill  or  proceeding  is  not  waived  by  the  taking  of  any 
step  that  is  reasonably  necessary  to  protect  the  party's  rights  in  the 
particular  juncture  of  the  suit  Thus  if  the  court  makes  an  order 
that  is  unappealable,  the  party  affected  thereby  may  comply. with  it; 
and  no  step  taken  in  complying  with  such  order  will  be  held  to  consti- 
tute a  waiver  in  respect  to  the  right  of  complaining  of  its  correct- 
ness.®*^ 

eeOrendorf  0.  Budlong  (1882)  12  Fed.  >»  Surget  v.  Byers  (1846)  Fed.  Cas. 
24.  No.  13,629. 

67  Gibson,  Suite  in  Chan.  (2d  ed.)  <o  standley  v.  Roberto  (0.  C.  A.; 
71.  1894)  W  Fe4,  886^  8  0,  a  A.  809, 

B«Book  V.  Justice  Min.  Co.    (1893)  ,  . 

68  Fed.  827;  Newmfm  V,  Moodv  (1884) 
|9  Fed,  85$. 
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§  1931.  ninttnttioni  of  Befeoti  WaiTed. 

If  a  bill  to  redeem  fails  to  offer  to  do  equity  by  tendering  the 
balance  due,  the  defect  is  waived  if  no  objection  is  made  \mtil  the 
hearing.^^  The  objection  of  multifariousness  is  an  objection  of  such 
nature  that  the  defendant  should  present  it  by  demurrer ;  and  if  he 
does  not  do  so,  the  court  is  not  obliged  to  take  cognizance  of  the 
objection  at  the  hearings  but  may  proceed  to  enter  such  decree  as  the 
merits  of  the  case  require.*^ 

<iLo¥eric|g6  v.  Larned  (1881)  7  Fed.  Defects  incident  to  the  filing  of  a 

294.  petition  to  intervene  without  leave  of 

•>  Fitchett  V,  Blows  (G.  0.  A.;  1896)  the  court  are  waived  by  going  to  hearing 

74  Fed.  47,  20  C.  C.  A.  286;  Morae  v.  on  the  petition.    Myers  v.  Fenn  (1866) 

South  (1897)  80  Fed.  206;  Converse  v.  6  Wall.  206,  18  L.  ed.  604;  French  r. 

Michigan  Dairy  Co.  (1891)  46  Fed.  18;  Gapen  (1881)   106  U.  S.  609,  626,  26  L. 

Ranger  v.  Champion  Cotton-Press  Co.  ed.  961,  966;  Perry  v.  Qodhe  (1897)  82 

(1892)  62  Fed.  611.  Fed.  141. 
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§  1988.  (Mer  and  Decree  Bistu^piiilied. 

The  control  that  the  court  of  equity  exercises  over  the  procci^dinga 
at  the  various  stages  of  a  suit  and  the  ultimate  power  of  adjudication 
reposed  in  the  court  find  expression  in  its  orders  and  decrees.  The 
distinction  between  an  order  and  a  decree  is  merely  this,  that  whereas 
an  order  embodies  a  determination  of  some  preliminary  matter  per- 
taining to  the  proceedings,  which  is  not  implicated  with  the  essential 
rights  of  the  litigants,  a  decree  determines  some  right  or  adjudicates 
some  matter  affecting  the  merit  of  the  cause.  In  this  connection,  we 
may  distinguish  interlocutory  orders,  decretal  orders,  interlocutory 
decrees,  and  final  decrees, 

§  1888.  Interloontory  Order. 

An  interlocutory  order  is  some  direction  of  the  court,  made  upon 
motion  or  petition,  or  by  the  court  of  its  own  volition,  regarding  the 
proceedings  in  the  cause,  and  intended  to  prepare  the  cause  for  a 
hearing  on  the  merits,  or  to  conserve  the  rights  of  the  litigants  pend- 
ing the  proceedings. 

§  1934.  Seoretal  Order. 

'^  Decretal  order ''  is  an  expression  found  only  in  the  older  books 
of  practice.  By  it  is  indicated  an  order  partaking  of  the  nature  of 
a  decree,  made  upon  motion  or  petition,  either  before  or  after  a 
decree.  An  order  for  a  reference  to  inquire  into  the  vendor's  title  in 
a  suit  for  specific  performance,  made  in  the  preliminary  stages  of  a 
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suit,  used  to  be  considered  a  decretal  order.  Of  the  same  nature  is 
the  order  made  in  a  foreclosure  suit  for  a  reference  to  inquire  into 
the  amount  due,  for  the  purpose  of  determining  how  much  must  be 
paid  by  the  debtor  in  order  to  redeem.^  Orders  made  upon  petition 
addressed  to  the  court  in  a  summary  manner  come  under  the  denomi- 
nation of  decretal  orders ;  as  do  also  those  orders  that  are  made  upon 
petition  presented  under  the  authority  of  decrees  which,  though  final 
with  regard  to  the  persons  having  the  immediate  interest  in  the 
property,  reserve  a  right  to  parties  who  shall  be  interested  in  the 
property  upon  the  determination  of  the  inunediate  interest' 

In  modem  practice,  the  orders  formerly  called  decretal  orders  arc 
usually  referred  to  as  interlocutory  orders  or  as  interlocutory  decrees, 
and  nothing  is  now  to  be  gained  by  attempting  to  distinguish  decretal 
orders  as  a  particular  head. 

§  19S6.  Interlocutory  Deeree. 

A  decree,  in  what  may  perhaps  be  called  its  proper  and  technical 
signification,  is  a  sentence  or  order  of  the  court,  corresponding  to  the 
judgment  of  a  court  of  law,  pronounced  on  hearing  and  understand- 
ing the  points  in  issue,  and  determining  the  rights  of  the  parties  to 
the  suit,  according  to  equity  and  good  conscience.' 

An  interlocutory  decree  is  a  decree  pronounced  for  the  purpose 
of  determining  any  matter  of  law  or  fact  preparatory  to  a  final 
decree.^  It  very  seldom  happens  that  a  first  decree  is  so  far  final  as 
to  conclude  and  dispose  of  the  entire  cause.  For  instance,  it  may  be 
necessary  to  order  a  reference  for  the  purpose  of  making  inquiries, 
or  to  take  accounts,  or  to  sell  property  and  adjust  other  matters  that 
are  necessary  to  be  disposed  of,  before  a  final  disposition  can  be  made 
of  the  entire  matter  of  the  suit'  Decrees  made  for  such  a  purpose 
are  said  to  be  interlocutory.' 

§  1936.  Final  Decree. 

A  decree  is  final  when  all  the  facts  and  circumstances  needed  for 
a  complete  determination  of  the  whole  litigation  are  brought  before 
the  court  and  so  fully  and  clearly  ascertained  that  the  court  is  able, 

12  Dml  Ch.  Pr.  637.  *1  Barb.  Ch.  Pr.  327. 

1 2  Dan.  Ch.  Pr.  637 ;  1  Barb.  Ch.  Pr.  •A  decree  is  interlocutory  whenever 

337.  an  inquiry  as  to  the  matter  of  law  or 

s  2  Dan.  Ch.  Pr.  631 ;  1  Barb.  Ch.  Pr.  fact  is  directed  preparatory  to  the  final 

326.  decision.     Beebe  v.  Russell    (1866)    19 

4  1  Barb.  Ch.  Pr.  826.  How.  283,  15  L.  ed.  668. 
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upon  a  full  consideration  of  the  case  as  made  out  and  relied  upon  by 
each  party,  finally  to  determine  the  issues  between  them.  A  decree 
is  said  to  be  final  when  it  decides  and  disposes  of  the  whole  merits  of 
the  cause  and  reserves  no  further  questions  or  directions  for  the 
future  judgment  of  the  court.  A  decree  may  be  final  though  it 
directs  a  reference  to  a  master ;  but  it  is  necessary-  in  this  case  that 
all  the  consequential  directions  depending  upon  the  result  of  the 
master's  report  should  be  contained  in  the  decree,  so  that  no  further 
decree  of  the  court  will  be  necessary,  upon  the  confirmation  of  the 
report,  to  give  the  parties  the  full  and  entire  benefit  of  the  previous 
decision.^ 

A  decree  disposing  of  the  whole  subject,  deciding  all  questions  in 
controversy,  ascertaining  the  rights  of  all  parties  and  awarding 
costs,  is  a  final  decree  though  it  appoints  a  commissioner  to  sell  part 
of  the  subjectrmatter  of  the  suit  and  to  pay  the  proceeds  to  the 
parties.® 

2  Daniell,  Chancery  Practice,  631,  638:  This  author  supplies  ns  with  the  fol- 
lowing passage  descriptive  of  the  two  sorts  of  decrees:  ''  An  interlocutory  decree 
is  when  the  consideration  of  a  particular  question  to  be  determined,  or  of  further 
directions  generaUj,  is  reserved  to  a  future  hearing;  and  the  further  hearing  is 
termed  a  hearing  on  further  directions,  or  upon  the  equity  reserved.  .  .  . 

"The  reservation  of  further  directions  is  not  confined  to  the  first  decree  but 
will  be  repeated  in  every  decree  in  which  it  may  be  necessary  to  direct  a  reference 
to  a  master.  After  such  a  reservation,  the  court  will  not  interfere  upon  the  mat- 
ter reserved  in  a  summary  way,  but  the  cause  must  be  set  down  for  hearing. 

"When  V  decree  does  not  reserve  the  consideration  of  the  points  of  equity, 
arising  upon  the  determination  of  the  legal  rights  of  the  parties,  or  of  the  farther 
directions  consequent  upon  the  master's  report,  or  the  costs  of  the  suit,  it  is  said 
to  he  a  final  decree ;  and  when  duly  signed  and  enrolled,  may  be  pleaded  in  bar  to 
any  new  bill  for  the  same  matter." 

§  1937.  Final  Decree  under  Statute  of  Appeals. 

As  above  defined,  final  decree  means,  in  short,  a  decree  that  finishes 
the  case  and  leaves  nothing  else  to  be  done,  or  at  least  nothing  except 
ministerial  acts.  Such  is  the  common  meaning  of  the  term  in  the 
ordinary  acceptation  of  courts  of  equity.  It  is  to  be  noted,  however, 
that  in  the  practice  of  the  federal  courts,  this  definition  will  not 
always  hold ;  and  in  these  courts  the  term  is  comnionly  taken  to  mean 
any  decree  that  is  so  far  final  as  to  be  appealable.  Now,  in  order  to 
be  appealable,  it  is  not  necessary  that  a  decree  should  wholly  deter- 

7  1  Barb.  Ch.  Pr.  390.  U  Barb.  Gh.  Pr.  331. 
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mine  and  dispose  of  the  Buit.  Many  interlocutory  decrees  are  yet 
sufficiently  final  to  be  appealable  in  the  federal  courts ;  and  as  a  result, 
the  term  final  decree  as  used  in  the  federal  courts  includes,  or  may 
include,  decrees  that  are  properly  interlocutory,  in  the  sense  above 
defined,  as  well  as  those  that  wholly  dispose  of  the  case.  The  reason 
for  this  is  found  in  the  following  circumstance :  Under  the  original 
Judiciary  Act,  appeals  were  grantable  only  from  final  decrees ;  ®  and 
this  principle  has  been  maintained,  subject  to  unimportant  exceptions, 
until  the  present  time.^^  This  is  a  very  different  rule  from  that  which 
was  followed  in  the  English  chancery,  for  appeals  to  the  House  of 
Lords  could  be  taken  from  interlocutory  orders  as  well  as  from  decrees 
that  were  final  The  fact  that  the  right  of  appeal  in  the  federal  courts 
is  limited  to  final  decrees  makes  it  necessary  for  our  courts  to  give  to 
the  term  final  decree,  as  used  in  our  statutes,  a  very  liberal  meaning, 
so  as  thereby  to  include  all  interlocutory  decrees  filially  adjudicating 
the  right  of  a  party  or  authorizing  a  disposition  of  his  property.  It 
is  not  desirable  at  this  juncture  that  we  should  enter  into  any 
elaborate  statement  of  the  principle  by  which  the  courts  are  governed 
in  determining  whether  a  decree  is  final  so  as  to  be  appealable  in  the 
sense  of  these  statutes.  The  following  case  will  sufficiently  indicate 
the  general  idea  upon  which  the  federal  courts  in  this  country 
proceed. 

Forgay  v.  Conrad  ( 1S48)  6  How.  fiOl,  12  L.  ed.  404:  A  decree  of  the  court  below 
provided  that  certain  deeds  should  be  set  aslds  as  fraudulent;  that  certain  lands 
and  slaves  should  be  delivered  to  the  plaintiff;  that  one  of  the  defendants  should 
pay  a  designated  sum  of  money  to  the  plaintiff,  and  that  the  latter  should  have 
execution  therefor;  finally,  that  the  master  should  take  an  account  of  the  profits 
of  the  lands  and  slaves  and  also  an  account  of  certain  money  and  notecf.  Hie 
decree  concluded  with  a  reservation  of  further  directions  as  to  all  matters 
referred  to  the  master  and  retained  the  cause  for  the  purpose  of  disposing  of 
such  matters,  but  dismissed  the  suit  as  to  all  other  matters.  It  was  held  that 
this  was  a  final  decree  within  the  meaBhig  of  tha  statute,  and  that  an  appeal 
would  accordingly  lie.  But  in  the  same  case  it  was  held  that  an  order  for  the 
paynMit  of  money  Into  court,  or  lor  the  delivery  of  property  to  a  receiver,  or 
that  property  held  in  truai  should  be  delivered  to  a  aew  trustee  appointed  by  the 
court,  was  interlocutory  only,  and  not  appealable,  such  an  order  being  merely 
intended  to  preserve  the  subject-matter  or  to  keep  it  within  the  control  of  the 
court. 

9  Seoi.  631,  fi92  R.  8.  These  provi-  7,  ai  Stat  L.  660,  and  terminating  with 
sions  were  drawn  respectively  from  the  the  Act  of  April  14,  1906,  ch.  1627,  34 
Act  of  Sept.  24,  1789,  eh.  90,  1  Stat.  Stat.  L.  116,  an  appeal  may  be  takes 
L.  S3;  and  A^  of  March  3»  IS03,  eh.  from  an  interlocutory  order  or  decree 
40,  2  Stat.  L.  244.  granting  or  continuing  an  injunction  or 

10  By  sundry  statutes  beginning  with  appointmg  a  receiver, 
the  Act  of  March  3,  1S91,  ch.  617,  sec 
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In  disposing  of  this  case,  the  court  obseiyed:  ''When  the  decree  decides  the 
right  to  the  property  in  contest,  and  directs  it  to  be  delivered  up  by  the  defendant 
to  the  ocnnplainant,  or  directs  it  to  be  sold,  or  directs  the  defendant  to  pay  a 
certain  sum  of  money  to  the  comphiinant,  and  the  complainant  is  entitled  to  have 
5uch  deeite  eanried  immediately  into  execution,  the  decree  must  be  regarded  as  a 
final  cue  to  that  extent,  and  authorizes  an  appeal  to  this  court,  although  so  much 
of  the  bill  is  retained  in  the  circuit  court  as  is  necessary  for  the  purpose  of 
adjusting  by  a  further  decree  the  accounts  between  the  parties  pursuant  to  the 
decree  passed*^ 

§  1938.  ninttnttioiui  of  Appealable  Knal  Beoreef. 

In  conformity  with  the  doctrine  of  this  case,  it  has  been  held  in 
the  federal  courts* that  a  decree  declaring  the  ownership  of  stock 
and  awarding  execution  is  a  final  decree,  though  matters  of  account 
are  left  to  be  yet  adjusted ;  ^^  that  a  decree  avoiding  a  fraudulent  sale 
and  charging  the  defendant  with  rents  is  final,  though  the  amount 
of  the  rent  must  be  determined  by  a  master ;  ^^  that  a  decree  adjudg- 
ing the  righ!]  of  the  respective  parties  to  a  f\md  is  final,  though  the 
cause  is  retained  in  court  for  the  purpose  of  distributing  the  fund ;  ^^ 
that  a  decree  setting  aside  the  proceedings  of  the  board  of  directors 
of  a  corporation  and  the  proceedings  at  a  meeting  of  the  stockholders, 
and  appointing  a  receiver,  is  final  (such  relief  covering  the  entire 
case  made  in  the  bill),  though  the  court  reserves  further  direction 
respecting  costs ;  ^^  that  a  decree  in  a  foreclosure  suit  ordering  the 
sale  of  the  property  covered  by  two  mortgages  is  final,  though  it 
leaves  the  conflicting  claims  as  to  the  priority  of  the  respective  mort- 
gages and  the  amount  due  under  them  respectively  to  be  determined 
by  a  subsequent  decree;  ^'  that  a  decree  which  orders  a  judicial  sale 
of  specific  property,  under  which  the  title  may  pass  beyond  the  con- 
trol of  the  court,  is  fiinal,  though  it  contains  a  provision  referring  the 
cause  to  a  master  to  state  an  account  between  the  parties  preparatory 
to  the  distribution  of  the  proceeds  of  the  sale  and  preparatory  to  the 
adjudication  of  the  oosts.^ 

11  Thomson  a  Dean  (1866)  7  WalL  Crosse  etc.  R.  Co.  (1862)  2  Black  524, 
346,  19  L.  ed.  05.  17  U  ed.  359;  Michoud  v.  Oirod  (1846) 

12  French  v.  Hay  (1874)  82  WalL  245,  4  How.  503,  11  L.  ed.  1076;  Whiting  v. 
22  L.  ed.  866.  U.  8.  Bank  (1839)  13  Pet.  6,  10  L.  ed. 

itLewisburg  Bank  v.  Sheffey  (1891)  33;  Chase  v.  Drirer   (C.  C.  A.;   1899) 

140  U.  S.  452,  11  6up.  CU  758,  35  L.  34  C.  C.  A.  668,  92  Fed.  784. 
ed.  496.  Other  illustrations  of  final  decrees  are 

14  Winthrop    Iron    Co.    v.    Meeker  these:     Beaslcy  t'.  Texas  etc.   R.  Co. 

(1883)  109  U.  S.  180,  27  L.  ed.  898.  (190S)  191  U.  8.  492,  48  L.  ed.  274,  24 

t^Tint  Nat.  Bank  i>.  Shedd   (1887)  Sup.  Ct  164;  Stillman  v.  Hart  (1903) 

121  U*  a  74,  30  L.  ed.  877.  61  C.  C.  A.  309,  126  Fed.  369;  SeriTen 

!•  Sage  V.  Cent  R.  Co.  (1877)  96  U.  v.  North  (C.  C.  A.;  1904)  67  C.  C.  A. 

8.  712,  24  L.  ed.  641;  BrooKm  v.  La  348,  184  Fed.  366;  In  re  Michigan  Cent 
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Scope  and  Extent  of  Relief. 

§  1989.  Decree  Must  Confom  to  Pleadings. 

The  nature  and  extent  of  the  relief  granted  in  a  suit  is  neoesaarilj 
determined  by  the  pleadings  in  the  cause  and  by  the  proof  in  support 
of  the  all^ations  of  the  pleadings.  A  decree  granting  relief  must  be 
based  either  on  the  bill  and  the  admissions  of  the  answer,  or  on  the 
bill  and  the  proof  sustaining  the  cause  made  in  the  bill.  A  decree 
cannot  be  based  on  all^ations  without  pertinent  proof,  nor  on  proof 
without  corresponding  allegations.  The  relief  granted  must  always 
be  in  conformity  with  the  case  made  in  the  pleadings  and  established 
by  the  proof,  and  relief  cannot  be  granted  that  is  at  variance  with 
either.*^ 

§  1940.  Decree  InTmlid  if  Based  on  llatters  Vot  in  Issue. 

A  decree  in  equity  that  is  entirely  aside  from  the  issue  raised  in 
the  record  is  invalid  and  will  be  treated  as  a  nullity  even  in  a  col- 
lateral proceeding.  In  other  words,  to  give  a  decree  the  merit  and 
finality  of  a  legal  adjudication  between  the  parties  the  decree  must  be 
responsive  to  the  issues  tendered  by  the  pleadings.    This  rule  applies 

R.  Co.  (C.  C.  A.;  1903)  69  C.  C.  A.  Sup.  Ct.  416;  LatU  V.  Kilboum  (1893) 
643,  124  Fed.  727;  East  Coast  Cedar  Co.  150  U.  8.  524,  37  L.  ed.  1169;  Merrimaii 
r.  People's  Bank  (C.  C.  A.;  1901)  49  r.  Chicago  etc.  R.  Co.  (C.  C.  A.;  1894) 
C.  C.  A.  422,  HI  Fed.  440;  Chapman  12  C.  C.  A.  275,  64  Fed.  535.  For  other 
r.  Atlantic  Trust  Co.  (C.  C.  A.;  1902)  illustrations  of  the  application  of  the 
56  C.  C.  A.  61,  119  Fed.  257;  Hendryx  doctrine  in  question,  see  4  Fed.  Stat, 
r.  Perkins    (C.  C.  A.;   1902)   52  C.  C.  Ann.  410-414. 

A.  435,  114  Fed.  801;  West  v.  East  17  Simms  v.  Guthrie  (1815)  9 
Coast  Cedar  Co.  (C.  C.  A.;  1902)  51  C.  Cranch  19,  3  L.  ed.  642;  Crocket  r.  Lee 
C.  A.  416,  113  Fed.  742;  Bibber- White  (1822)  7  Wheat.  522,  5  L.  ed.  513; 
Co.  0.  White  River  etc.  Co.  (C.  C.  A.;  Cameal  v.  Banks  (1825)  10  Wheat. 
1902)  53  C.  C.  A.  282,  115  Fed.  786;  181,  6  L.  ed.  297;  Harding  r.  Handy 
Kemp  17.  Nat.  Bank  (1901)  48  C.  C.  A.  (1826)  11  Wheat  103,  6  L.  ed.  429; 
213,  109  Fed.  48;  Sanders  r.  Bluefield  Harrison  v.  Nixon  (1835)  9  Pet  483, 
etc.  Co.  (C.  C.  A.;  1901)  45  C.  C.  A.  9  L.  ed.  201;  Baldwin  v.  Liverpool  etc. 
475,  106  Fed.  587;  City  of  Eau  Claire  v.  Ins.  Co.  (C.  C.  A.;  1903)  59  C.  C.  A. 
Payson  (C.  C.  A.;  1901)  46  C.  C.  A.  466,  660,  124  Fed.  206;  Burke  r.  Davia  (C. 
107  Fed.  552.  C.  A.;  1897)   26  C.  C.  A.  675,  81  Fed. 

In  the  following  cases  the  principal  907;  Robinson  v.  Cathcart  (1828)  Fed. 
ease  was  distinguished,  and  the  decree  Cas.  No.  11,947. 

under  consideration  held  to  be  inter-  A  decree  concerning  interests  in  prop- 
locutory  and  not  final  in  the  sense  of  erty,  real  or  personal,  must  be  limited 
the  statutes:  Barnard  v.  Gibson  (1849)  to  such  property  as  the  court  has  juris- 
7  How.  657,  12  L.  ed.  860;  Craighead  o.  diction  of.  Thus,  in  a  suit  under  see. 
Wilson  (1855)  18  How.  202,  15  L.  ed.  738  R.  S.  to  enforce  a  legal  or  equit- 
333;  Beebe  v.  Russell  (1856)  19  How.  able  lien  or  claim  against  property  lo- 
287,  15  L.  ed.  669;  Bostwick  v.  Brinker-  cated  in  the  district,  the  decree  should 
hoff  (1882)  106  U.  S.  4,  27  L.  ed.  74,  1  be  limited  to  such  property  as  is  within 
Sup.  Ct.  15;  Qrant  r.  Phoenix  Ins.  Co.  the  district.  Ingersoll  v.  Coram  (1905) 
(1882)    106  U.  S.  431,  27  L.  ed.  238,  1    136  Fed.  689. 
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to  courts  of  general  jurisdiction  as  well  as  to  other  courts.^®  A 
decree  based  on  pleadings,  without  proof,  will  be  reversed  on  appeal, 
but  it  will  be  held  good  as  against  collateral  attack;  while  a  decree 
based  on  proof,  without  pleadings,  will  not  only  be  reversed  on 
appeal,  but  will  be  subject  to  collateral  attack.  A  decree  not  justified 
by  the  pleadings  is  coram  nan  judice.  The  jurisdiction  of  the  court 
is  circumscribed  by  the  pleadings.^' 


§  1941.  Decree  Must  Conform  to  Prayer  of 

The  relief  decreed  must  not  be  essentially  different  from  that 
prayed  for  or  sought  in  the  bilL  Thus,  where  a  bill  in  equity  seeks 
to  enforce  an  unrecorded  trust  interest  in  a  mining  claim,  the  legal 
title  to  which  is  in  an  assignee  of  the  locator,  \mder  a  syndicate  agree- 
ment, to  the  constitution  of  which  the  bill  alleges  that  the  cestui  que 
trust  assented,  it  is  erroneous  to  decree  a  revocation  of  such  convey- 
ance, and  to  revest  the  title  to  the  mine  in  the  cestui  que  trust,  as  he 
had  waived  his  right  to  reclaim  the  mine  itself.  His  recovery  should 
be  limited  to  his  share  in  the  proceeds  of  the  lease  and  sale  under  the 
syndicate  agreement^®  In  a  suit  to  reach  property  fraudulently  con- 
veyed to  the  wife,  a  personal  decree  cannot  be  entered  against  her  for 
the  value  of  the  property  or  for  its  rents,  issues,  and  profits.'^  In  a 
suit  partaking  of  the  character  of  a  creditors'  bill,  a  decree  in  the 
nature  of  a  simple  judgment  for  damages  cannot  be  rendered  against 
a  defendant  who  is  alleged  to  have  taken  a  fraudulent  assignment  of 
property.    An  account  should  be  ordered  instead.^' 

§  1942.  Decree  Must  Cover  All  Issues. 

It  is  a  fundamental  principle  of  courts  of  equity  to  make  as  com- 
plete a  decision  upon  all  the  points  embraced  in  a  cause  as  the  nature 
of  the  case  will  admit ;  so  as  to  preclude  not  only  all  further  litigation 
between  the  same  parties,  but  the  possibility  of  the  same  parties  being 
at  any  future  period  disturbed  or  harassed  by  any  other  party  claim- 
ing the  same  matter,  as  well  as  of  any  danger  that  may  exist  of 
injustice  being  done  to  other  parties  who  are  not  before  the  court  in 

18  Reynolds  v.  Stockton    (1801)    140  tiphlpm  v.  Sedgwick   (1877)   06  U. 

U.  &  264,  35  L.  ed.  464,  11   Sup.  Ct.  8.  3,  24  L.  ed.  691;  aark  v.  Beecher 

773;  Manday  v.  Vail   (1871)   84  N.  J.  (1878)  164  U.  9-  631,  Appx.,  24  L.  ed. 

L.  418.  706. 

1*  Gibson,  Suits   in   Chan.    (2d  ed.)  t>  Dunphy  v,  Kleinsmith    (1871)    11 

S66.  Wall.  610,  20  L.  ed.  223. 

29  Reed  v.  Munn  (G.  C.  A.;  1006)  148 
Fed.  737. 
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the  present  prooeedings.^'  Acting  on  this  idea,  oourts  of  equity  not 
only  require  that  the  pleadings  shall  ao  present  all  the  matters  in 
controversy  that  they  may  be  properly  adjttdicatedi  but  they  also 
require,  so  far  as  practicable,  that  all  persons  having  any  interest  in 
the  subject-matter  of  the  controversy  should  be  made  parties,  to  the 
end  that  their  rif^ts  may  be  ascertained,  their  claims  adjudged,  or 
their  titles  bound.  The  extent  of  the  relief  that  the  oonrt  will  grant 
is  therefore  commensurate  with  the  rights,  duties,  claims,  and  titles 
of  all  the  parties  to  the  suit,  so  far  as  those  rightsi  duties,  daima,  and 
titles  appear  in  the  pleadings  and  are  established  by  the  proof.^^ 
The  decree  should  be  adapted  to  the  circumstances  and  necessities  of 
each  case  and  should  be  so  designed  as  to  put  an  end  to  the  litigation 
and  not  to  foster  it^'  The  decree  should  therefore  determine  all  the 
issues  presented  in  the  suit.  A  decree  that  fails  to  reach  a  final  result 
and  leaves  the  parties  without  the  means  of  reaching  a  full  settlement 
of  the  suit  is  objectionable.  The  rights  of  the  parties,  so  far  as  the 
same  are  brought  within  the  compass  of  the  pleadings,  should  be  estab- 
lished.** 

A  final  decree  which  undertakes  to  dispose  of  the  whole  cause 
should  include  a  disposition  of  the  issues  raised  by  the  cross  bill  and 
answer  as  well  as  those  raised  by  the  pleadings  In  chief*'^ 

§  1943.  Belief  OrantaUe  under  Oeneral  Prayer. 

Though  a  court  of  equity  cannot  grant  relief  on  a  case  that  is  not 
fairly  made  by  the  bill  and  answer,  yet  It  is  not  necessary  that  these 
should  point  out  in  detail  the  exact  course  to  be  pursued.  Under  the 
prayer  for  general  relief,  the  court  will  adapt  and  shape  its  decree  in 
accordance  with  the  true  equity  of  the  cause**® 

»2  Dan.  Ch.  Pr.  636.  Phelps   (C.  G.  A.;  lOOO)   101  Fed.  050, 

> 4  Gibson,  Suits  in  Oluia.    (2d  ed.)  41   0.  C.  A.  500.     Compare  Omahs  «. 

650.  Redick  (C.  C.  A.;  1804)  U  C  C.  A.  1, 

26  Payne  v.  Hook  (1868)  7  Wall.  432,  63  Fed.  1. 

19  L.  ed.  262.  1 7  Moore   v.   Huntington    (1873)    17 

>«  Peek  V.  Ayers  etc.  Oo.  (C.  C.  A.s  Wall.  417,  21  L.  ed.  642. 

1002)  116  Fid.  273,  63  C.  C.  A.  661.  ss  Walden  tf.  Bodley   (1840)   14  Pei. 

But  on  the  other  hand,  the  court  164,  10  L.  ed.  402. 
should  go  no  further  than  to  grant  Other  authorities  bearing  on  this  sub- 
auch  relief  as  is  ample  to  accomplish  ject  are  found  in  a  previouB  diapter. 
the  purposes  of  the  suit.  ''  It  is  not  See  ante,  t  246  et  6eq, 
error  for  a  court  of  chancery,  which  An  accounting  of  partnership  affairs 
grants  sufficient  relief  to  enable  a  com-  which  appears  to  be  necessary  to  a  com- 
plainant to  rean  all  the  fruits  which  he  plete  and  just  determination  of  litiga- 
sceks  by  his  litigation,  to  refuse  to  tion  bct'«ve<^n  partners  has  been  ordered 
exercise  all  its  powers  and  make  other  on  final  decree,  imder  the  prayer  for 
and  unnecessary  adjudications."  Hill  v.  general  relief,  though  the  bill  aid  oot 
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» 

Sage  v.  Bailicay  Co.  (1878)  99  U.  S.  334,  25  L.  ed.  394:  A  railroad  mortfjage 
gave  the  trustee  of  the  bondholders  the  option  of  either  a  strict  foreclosure  or  a 
Fale  at  public  auction.  The  bill  prayed  for  a  strict  foreclosure,  but  under  the 
prayer  for  general  relief  the  plaintiffs  were  permitted  to  take  a  decree  directing 
a  foreclosure  sale.  The  supreme  court  approved  of  the  substitution  of  remedies 
as  being  in  accordance  with  the  case  made  in  the  bill.  >• 

The  relief  under  the  general  prayer  must  be  such  as  follows  legiti- 
mately and  logically  from  the  pleadings  and  the  proof;  and  it  must 
not  be  of  such  character  as  to  take  the  defendant  by  surprise.  If  the 
bill  prays  for  general  relief  only^  the  plaintiff  will  be  entitled  to 
such  relief  as  is  conformable  widi  the  case  established  by  him.  In 
such  situation  the  plaintiff  can  orally  pray,  at  the  hearing,  for  the 
specific  relief  he  is  entitled  to,  on  the  case  made  out  by  the  pleadings 
and  proof.*® 

Kelief  that  is  justified  by  the  proof  and  that  can  be  said  to  be 
fairly  within  the  contemplation  of  the  parties  as  shown  in  these 
pleadings  can  be  granted  imder  the  general  prayer,  though  the  juris- 
diction of  the  court  depends  on  the  ground  that  is  made  the  basis  of 
the  specific  prayer  and  such  ground  for  relief  has  totally  failed.*^ 


§  1944.  AUegationi  Showing  Title  to  General  Belief. 

In  order  to  justify  the  granting  of  relief  under  the  general  prayer 
different  from  that  specially  prayed,  the  allegations  of  the  bill  that 
are  relied  on  as  a  basis  for  the  general  relief  must  not  only  be  such 
as  to  support  the  relief  sought*  but  they  must  have  been  introduced 
into  the  bill  for  the  purpose  of  showing  a  claim  to  relief  and  not  for 
the  mere  purpose  of  fortifying  or  corroborating  the  plaintiff's  right 
to  the  specific  relief  prayed.  The  adoption  of  a  different  rule  would 
sometimes,  it  has  b^n  supposed,  result  in  unfair  surprises  to  the 
defendant*^ 

§  1945.  BestriotiYe  Bnle  as  to  General  Belief  in  Cases  of  Fraud. 

The  principle  that  one  who  fails  to  make  out  a  case  for  the  special 
relief  prayed  may  yet  have  other  relief  under  the  general  prayer  pro- 
contemplate  or  specially  pray  for  such       to  Gibson,  Suits  in  Chan.    (2d  ed.) 
relief.    Pinley  i?.  Lynn  (1810)  6  Cranch  657. 
288»  3  L.  ed.  811.  si  Omaha  Horse  R.  Go.  o.  Cable  Trtan- 

*9  Compare  London  etc.  Bank  v.  Dex-  way  Co.  (1887)  d2  Fed.  727. 
ter  Horton  &  Co.   (1903)    61   C.  C.  A.       »  Curry  v.  Lloyd  (1884)  22  Fed.  268, 
615,  128  Fed.  59S;  Haggart  v,  Wilczln-  204. 
ski    (1906)   74  C.  0.  A,  176,  143  Fed, 
22. 
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vided  he  makes  out  a  case  for  such  relief  is  subject  to  a  well-known 
exception.  This  is  found  in  the  rule  that  one  who  sets  up  fraud  as 
the  special  ground  of  relief  cannot^  upon  failing  to  prove  fraud,  fall 
back  upon  the  general  prayer  and  obtain  other  relief.*'  In  this  class 
of  cases  the  plaintiff  can  have  no  other  relief  than  such  as  is  in  strict 
conformity  with  the  special  case  alleged.'^ 

1.  Kent  V.  Lake  Superior  Ship  Canal  R.  d  Iron  Co.  (1S02)  144  U.  &  7S,  12  Snp. 
Ct.  S60,  36  L.  ed.  362:  The  pUintiff,  a  holder  of  bonds  iMiied  under  a  mortgage^ 
ehaiged  a  fraudulent  oonspiracy  among  the  other  bondholderB,  whereby  they 
had  obtained  poeaeeeion  of  the  mortgaged  property  by  the  device  of  iesuiqg  and 
eeUing  reoeiver's  certiflcatee  at  a  ruinous  disoount,  also  by  selling  the  property 
on  foreeloeure,  and  buying  it  in  and  paying  for  it  with  receiver's  certiileates. 
The  specific  prayer  for  relief  was  that  the  sale  be  set  aside,  and  that  a  portion 
of  the  mortgaged  property  be  held  subject  to  the  plaintiff's  lien.  It  was  contended 
by  the  plaintiff  that  under  the  prayer  for  general  reUef  he  was  entitled  to  invoke 
the  aid  of  the  court  to  let  him  in  to  share  in  the  benefits  of  the  purchase.  The 
court  disposed  of  this  contention  by  saying  that  such  relief  would  not  be  con- 
formable to  the  case  made  by  the  bilL  sft 

2.  Eendrym  v.  Perkins  (C.  C.  A.;  1902)  114  Fed.  801,  62  C.  C.  A.  436:  The 
gravamen  of  a  bill  to  impeach  and  set  aside  a  decree  was  found  in  aUcgations  of 
fraud  and  trickeiy.  It  was  held  that  if  these  charges  were  not  sustained  by  the 
proof,  the  plaintiff  could  not  get  relief  on  the  ground  that  the  decree  was  due  to 
mutual  mistake.  "A  party  who  charges  fraud  assumes  a  grave  responsibility  by 
reason  of  making  injurious  allegations,  which  he  cannot  escape  by  substitutiqg 
another  issue  in  lieu  thereof.  The  only  exceptions  have  been  in  some  instanofs 
where  the  biU  had  a  double  aspect,  so  that,  therefore,  it  might  be  sustained 
according  to  its  other  allegations,  even  if  those  charging  fraud  were  not  proven. 
In  such  cases  the  proper  practice  is  to  expressly  dismiss  the  bill  so  far  as  fraud 
is  concerned." 

8.  Curry  v.  Lloyd  (1884)  22  Fed.  268:  The  bill  was  filed  by  a  creditor  of  L, 
attackiqg  as  fraudulent  a  conveyance  made  by  L  to  his  son.  Ilie  pnjer  was  for 
a  dseree  declaring  the  conveyance  void  and  directing  an  account  of  rents,  etc 
Upon  proof  the  deed  was  sustained  as  being  based  upon  a  valuable  consideration. 
After  the  land  was  conveyed,  L  made  improvements  thereon.  It  was  held  that, 
under  the  general  prayer,  the  court  would  not  order  an  accounting  for  these 
improvonents. 

§  1846.  lUlQie  to  Atk  for  AltematlYe  BeUef. 

If  a  bill  states  such  a  case  as  would  justify  the  plaintiff  in  giving 
his  bill  a  double  aspect  and  in  inserting  a  prayer  for  two  specific 
sorts  of  alternative  relief,  but  the  bill  is  not  so  framed,  but  contains 
merely  a  specific  prayer  for  one  of  the  two  sorts  of  relief  and  a 

St  Britton  v.  Brewster  (1880)  8  Fed.  »  London  etc  Bank  v.  Derter  Horton 
100.  ,   ft  Co.  (C.  C.  A.;  1008)  0}  a  0.  4.  AU- 

M  See  also  on^e,  |  808.  '  180  Fed.  608»  008. 
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general  prayer,  the  court  may  properly  refuse,  at  the  hearing,  to  grant 
a  decree  for  the  particular  species  of  alternative  relief  which  is  not 
prayed  for.  If  the  principles  of  good  pleading  require  that  the  bill 
should  be  framed  in  a  double  aspect  and  pray  for  alternative  relief, 
it  is  the  duty  of  the  plaintiff  to  frame  his  bill  in  that  way ;  and  his 
failure  to  do  so  may  well  be  taken  to  waive  the  right  to  tiie  specific 
alternative  relief  that  is  not  specially  prayed  for.  This  is  par- 
ticularly true  where  the  dismissal  of  the  bill  will  not  operate  to  pre- 
clude the  plaintiff  from  seeking  such  alternative  relief  in  another 
suit 

Holt  V.  Bogen  (1834)  8  Pet  420,  434,  8  L.  ed.  006,  1000:  Where  the  plaintiff 
had  brought  a  bill  for  the  specific  performance  of  a  contract  for  the  sale  of  land 
on  which  he  had  made  a  payment,  the  court  denied  the  specific  performance,  and, 
referring  to  the  payment  which  had  been  made  by  the  plaintiff,  said:  ''The  bill 
contains  no  alternative  prayer  for  the  return  of  the  forty-five  pounds,  if  specific 
performance  should  not  be  decreed.  And  under  the  circumstances  we  are  of  the 
opinion  that  it  ought  not  to  be  decreed  under  this  bill,  upon  the  prayer  for  general 
relief,  it  not  being  the  case  specially  made  by  the  bill." 

As  regards  the  effect  of  the  decree,  the  court  observed  that  a  general  dismissal 
would  not  operate  as  a  bar  to  future  proceedings  at  law  to  recover  the  forty-five 
pounds,  if  an  action  would  be  otherwise  maintainable.  Accordingly  it  was  said 
not  to  be  necessary  to  order  that  the  bill  be  dismissed  without  prejudice. 

§  1947.  Who  Seeks  Equity  Most  Bo  Equity. 

A  defendant  is  not,  as  a  general  rule,  entitled  to  affirmative  relief, 
unless  he  files  a  cross  bill ;  and  as  a  consequence,  a  decree  will  not 
ordinarily  be  entered  against  a  plaintiff  granting  affirmative  relief 
to  the  defendant  in  the  absence  of  a  cross  bill.'*  This  rule  is  subject 
to  exception  in  a  case  where  the  plaintiff  is  equitably  bound  to  do 
equity  as  a  condition  precedent  to  the  obtaining  of  equitable  relief. 
In  shaping  its  decree  in  such  a  case,  the  court  has  the  power  to  pro- 
tect the  equitable  rights  of  both  parties,  and  if  it  sees  fit  to  give 
affirmative  relief  to  the  defendant  by  enforcing  an  equitable  claim  in 
his  behalf,  it  will  do  so.*''  The  principle  in  question  is  well  stated 
and  illustrated  in  the  following  passages. 

1.  Lynch  v.  Burt  (C.  C.  A.;  1904)  07  C.  C.  A.  906, 132  Fed.  417,  482:    "That  he 
who  seeks  equity  must  do  equity  is  a  controlling  principle  or  maxim  of  universal 

ttHill  V.  Ryan  Grocery  Ck>.   (C.  C.  t?  Hubbard  v.  Tod  (1808)  171  U.  a 

A.;  1806)  78  Fed.  21,  23  C.  G.  A.  624;  602,    10   Sup.   Ct   14,  43   L.   ed.   268; 

Chapin  o.  Walker   (1881)   6  Fed.  706;  Farmers'  Loan  etc.  Co.  v.  Denver  ete. 

Interstate  Building  etc.  Ass'n  v.  Edge-  R.  Co.  (C.  C.  A.;  1003)  60  C.  C.  A.  688, 

field  etc.  Co.  (1003)  180  Fed.  422.    See  126    Fed.    46;    Andrew*    V,    OcttnoUj 

^«/«,  I  1020,                          (1006)  146  yed,  48, 


1168  FEDERAL  EQUITY  PRACTICK  [§  1948 

application  in  awarding  equitable  remedies.  Following  it,  adyerae  equities  grow- 
ing out  of  or  closely  connected  with  the  subject-matter  of  the  suit  are  protected 
by  giving  a  party  the  relief  to  which  he  is  entitled  only  on  condition  that  he 
accords  to  his  adversary  the  corresponding  right  to  which  he  also  is  entitled. 
This  principle  has  a  recognised  application  in  suits  by  cfeditors  to  avoid  or  quiet 
title  sgainst  fraudulent  conveyances  or  transfers  of  a  debtor's  property,  where, 
after  the  conveyance  or  transfer,  taxes  are  paid  or  incumbrances  discharged  under 
circumstances  which  give  rise  to  an  equity  equal  or  superior  to  that  of  creditorsi 
If  the  grantee  has  been  a  conscious  participant  in  the  fraud,  he  is  not,  as  against 
creditors,  entitled  to  reimbursement  for  such  expenditures.  •  •  •  But  if  the  grantee 
has  not  been  a  conscious  participant  in  the  fraud,  he  is  entitled  to  reimbursement^ 
to  be  provided  for  in  the  decree.  .  •  .  This  distinction  is  not  confined  to  the 
grantee  himself,  but  is  equally  applicable  to  those  who  claim  through  him." 

2.  Oibwm,  Suits  in  Chanceiy  (2d  ed.)  660:  ''A  defendant  will  be  allowed  to 
set  off,  or  will  be  allowed  the  value  of  his  improvements  made  in  good  faith  and 
without  notice  when  complainant  recovers  the  land,  or  will  be  allowed  the  prin- 
cipal of  his  debt  when  complainant  has  an  usurious  or  inequitable  instrument 
cancelled,  or  will  be  allowed  the  liens  by  him  removed  when  a  partition  is  sought. 
On  a  bill  for  an  account,  a  decree  may  be  rendered  in  favor  of  the  defendant  for 
the  balance  found  due  him,  and  a  cross  bill  is  not  necessary  to  entitle  the  defend- 
ant to  such  a  decree.  So,  on  a  bill  to  enjoin  a  mortgage  sale,  and  for  an  account  , 
to  ascertain  the  true  balance  of  the  mortgage  debt,  a  decree  may  be  rendered  in 
the  defendant's  favor  for  such  balance,  and  the  mortgaged  land  sold,  without  a 
cross  bill." 

3.  Waldm  v.  Bodiey  (1840)  14  Pet  156, 164,  10  L.  ed.  308,  401:  Where  a  plain- 
tiff files  a  bill  to  enjoin  the  assertion  of  a  legal  title  and  in  the  alternative  asks 
for  an  accounting  as  to  valuable  improvements,  the  court  may,  as  a  oonditi<Mi  of 
allowing  for  the  improvements,  require  the  plaintiff  to  surrender  possession  to 
the  defendant,  where  it  appears  that  he  is  clearly  entitled  to  such  possession. 

§  1M8.  Decree  Beteniining  Sights  as  Among  Codefendants. 

It  is  legitimate  for  the  decree  to  pass  upon  and  determine  adverse 
interests  as  between  co-defendants.  This  practice  has  its  origin  in 
the  fact  that  persons  are  often  made  defendants  merely  because  they 
do  not  wish  to  join  as  plaintiffs.  All  that  is  necessary  in  order  that 
a  decree  may  be  entered  settling  the  adverse  interests  of  co-defend- 
ants as  among  themselves  is  that  those  matters  should  be  involved 
in  the  case  made  in  the  pleadings  and  that  the  parties  should  have 
had  an  opportunity  to  assert  their  rights.^® 

Equities  and  rights  existing  between  co-defendants  should  always 
be  determined  by  the  decree  when  such  matters  are  contained  in  the 
pleadings  and  are  of  such  nature  that,  if  left  undetermined,  they 
would  leave  roots  of  future  controversy ;  and  of  course  any  adjust- 

38  Ck>rcoran  V.  Chesapeake  &  0.  C%nal  Co.  (1877)  M  U.  S.  741,  24  L*  ed, 
190. 
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ment  of  rights  aa  between  the  defendanta  that  ia  neoeasary  in  order 
to  eoable  the  court  to  give  the  plaintiff  the  relief  to  which  he  is 
entitled,  is  not  only  proper  but  necessary.  In  order  fully  to  settle 
the  case  and  make  a  final  disposition  of  the  entire  subject-matter  of 
the  suit,  the  court  will  so  frame  its  decree  as  to  settle  all  rights  among 
the  parties  arising  out  of  the  pleadings,  regardless  of  their  attitude 
as  plaintiffs  or  defendants* 

QibflOn,  Suits  In  Chancery  (2d  ed.)  660:  According  to  this  author,  the  cases 
in  which  a  decree  may  properly  be  made  in  faror  of  one  defendant  against  another 
are  the  following: 

1.  Where  the  decree,  made  in  favor  of  the  complainant  against  one  or  more  of 
the  defendants,  operates  to  create  a  right,  or  equity,  in  favor  of  one  defendant 
against  another  which  can  be  adjusted  or  protected  in  the  same  suit;  such  right 
or  equity,  however,  must  arise  out  of  the  decree  itself,  and  not  from  a  state  of 
facta  outsidie  of  the  deoree. 

2.  Where  the  complainant  and  one  or  more  defendants  have  rights  of  the  same 
nature,  and  growing  out  of  the  same  facts,  against  the  other  defendant  or  defend- 
ants, so  that  the  same  decree  may  declare  and  enforce  the  rights  of  the  complain- 
ant and  of  the  defendant,  or  defendants,  whose  interests  are  the  same  as  his. 

3.  Where  the  relief  to  which  the  complainant  is  entitled  cannot  be  granted 
without  first  determining  the  rights  and  equities  ezistii^  between  the  defendants, 
and  growing  out  of  facts  charged  in  the  bill. 


§  1949.  State  of  Pleadings  as  Affecting  Belief. 

Ko  formal  issue  or  adversary  pleadingEi  aa  between  the  eo-defend- 
ants  are  essential.^®  But  relief  will  not  be  granted,  aa  between 
oo-defendants,  where  their  respective  claims  are  not  fairly  brought 
under  judicial  cognizance.  The  pleadings  and  proof  must  show  their 
adversary  interest  and  the  bill  must  contemplate  the  adjustment  of 
their  rights.*^ 


§  19S0.  Deoree  Allowing  Selief  against  Coplaintiff. 

The  decree  must  normally  be  against  those  who  are  made  defend- 
ants in  the  suit.  Before  one  plaintiff  can  have  affirmative  relief 
against  his  co-plaintiff,  there  must  be  something  in  the  nature  of  the 
suit  to  justify  it  and  the  bill  must  be  specially  framed  to  that  end. 
In  every  such  case  the  plaintiff  against  whom  relief  is  granted  in 
favor  of  another  plaintiff  must  have  notice  of  any  supplemental  or 
amended  proceedings  whereby  it  is  sought  to  charge  him.^^ 

s*  Louis  V.  Brown  Township  (1S83)  ^i  Smith  r.  Woolfolk  (IS85)  116  U. 
109  U.  &  102,  87  L.  ed.  892.  8.  143,  29  L.  ed.  3.57. 

40  Graham    r.    La    Crosse    etc.    Co. 
(1866)    3  Wall.  704,   18  L.  ed.  247. 
Eq.  Prac.  Vol.  II,— 74. 
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§  1851.  Decree  Baaed  on  Krirting  Statu. 

In  making  its  decree  the  court  is  governed  by  the  situation  in  f 

regard  to  the  respective  rights  of  the  parties  existing  at  the  time  the 
decree  is  to  be  made  and  not  by  that  which  existed  at  the  inception  of 
the  litigation.^^  Consequently  if  a  court  of  equity  finds  that  on  the 
case  presented  by  the  bill,  it  could  not  make  its  decree  effective,  the 
suit  will  be  dismissed  without  prejudice.^^  On  this  point  it  has  been 
observed  that  it  is  the  duty  of  a  court  of  equity  to  decide  actual 
controversies  by  a  decree  that  can  be  carried  into  effect,  and  not  to 
give  opinions  upon  moot  questions  or  to  declare  rules  of  law  that 
cannot  affect  the  matter  in  issue  in  the  case  before  it^^ 

§  1852.  Prejudice  to  Defendant  as  Incident  to  Decree. 

The  plaintiff's  right  to  equitable  relief  being  fully  made  out,  the 
court  cannot  be  deterred  from  granting  that  relief  by  reason  of  the 
great  damage  that  will  accrue  to  the  defendant  by  reason  of  the 
granting  of  such  relie£^^ 

Incidents  of  Making  and  Perfecting  Decree. 

§  18S3.  Segistrar'i  Hotefr— Seotillcation  of  mnutef • 

In  the  practice  of  the  English  chancery  it  was  customary  for  the 
registrar  to  draw  up  the  decree.  To  this  end,  when  a  judgment  was 
pronounced  by  the  court,  the  registrar  took  notes  of  it,  and  these 
were  entered  in  the  minutes.  The  registrar's  notes  were  read  over  by 
him  in  the  presence  of  the  parties  concerned,  or  of  their  counsel  and 
solicitor,  if  this  was  desired ;  and  copies  of  the  minutes  taken  by  the 
registrar  could  be  had  by  the  parties,  or  at  least  by  such  as  employed 
separate  solicitors  in  the  suit.  If  it  appeared,  upon  perusing  the 
minutes,  that  they  were  doubtfully  expressed  or  contrary  to  the 
meaning  of  the  court,  or  if  it  appeared  that  anything  of  importance 
had  been  omitted,  and  the  registrar  refused  to  make  an  alteration, 
an  application  could  be  made  to  the  court  for  a  rectification  of  the 
minutes.    Such  application  could  be  made  by  motion,  of  which  notice 

4SThe  extinguishment  of  a  lien  pend-  appeal,  and  an  event  occurs  rendering 

ing  the  suit  leaves  the  rights  of  the  it  impossible  for  the  appellate  court  to 

parties  in  the  same  plight  as  if  the  lien  grant    effectual    relief.      Tennessee    i?. 

had  not  existed  at  all.    Randel  r.  Brown  Condon   (1903)   189  U.  S.  64,  71,  47  L. 

(1844)  2  How.  406,  11  L.  ed.  318.  ed.  709,  712;  Mills  r.  Gre^n   (1895)   159 

I     4SMcCk>rmick    v,    McDonald     (1901)  U.  S.  651,  40  L.  ed.  293. 
110  Fed.  GO.  «6  Woodruff  r.  North  Bloomileld  G.  M. 

I     44  The   principle    in   question   is   ap-  Co.    (1884)    18  Fed.  753. 
plicable  where  a  cause  is  pending  on  an 

W-' — 
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was  required  to  be  given;  but  in  strictneBS  the  proper  proceeding  was 
by  petition.** 

§  1964.  Drawing  Decrees  in  Federal  Courts. 

In  the  federal  courts,  and  indeed  generally  in  the  equity  courts  of 
this  country,  the  decree  is  usually  prepared  by  the  solicitor  of  the 
successful  party.* ^  He  usually  submits  the  same  to  the  solicitor  of 
the  adverse  party,  and  if  there  is  no  objection  to  the  form  of  the 
decree,  it  is  presented  to  the  court  for  its  approval.  If  there  is  any 
objection,  the  adverse  party  makes  a  memorandum  of  his  objection, 
or  perhaps  submits  a  decree  such  as  he  thinks  should  be  entered,  and 
this  is  submitted  to  the  court  with  the  decree  prepared  by  the  solicitor 
of  the  successful  party.  The  court  adjusts  the  differences  and  decides 
upon  the  particular  form  of  the  decree  to  be  entered.*® 

§  1955.  Order  to  Enter  Decree. 

After  a  decree  has  been  drawn  up  by  counsel  and  then  presented  to 
the  court  and  allowed  by  the  judge,  he  signifies  his  approval  by 
indorsing  the  word  ^^enter,"  and  adds  his  signature  or  his  initials. 
It  cannot  be  considered  that  the  signing  of  the  decree  by  the  court 
is  at  all  necessary  to  entitle  it  to  be  entered.  An  oral  direction  for  the 
entering  of  a  decree  would  undoubtedly  be  sufficient ;  but  by  special 
rule,  in  force  in  at  least  one  of  the  circuits,  the  judge  is  required  to 
sign  the  decree.** 

4<  2  Dan.  Ch.  Pr.  069.  dered  by  the  judge,  and  by  which  judge, 
4  7  Shute  r.  Morley  Sewing  Mach.  Co.  shall  be  plainly  Bhown  bv  the  docket  and 
(C.  C.  A.;  1894)  12  C.  C.  A.  356,  64  the  record  of  the  cause.  No.  21  of 
Fed.  368.  Rules  of  Circuit  Court  of  First  Circuit. 
4  8  The  following  local  rule  is  in  force  «»  No.  64  of  Rules  of  Circuit  Court 
in  the  Firflt  Circuit:  Whenever  any  deci-  for  N.  D.  California  declares  that  de- 
sion  is  entered  in  an  equity  cause,  dis-  crees  in  equity  shall  be  signed  by  the 
missing  a  bill  or  any  part  thereof,  or  judge  and  filed  and  entered  1^  the 
granting  final  relief,  or  directing  an  in-  clerk;  also  that  it  shall  not  be  necessary 
terlocutory  decree  appealable  in  its  na-  to  the  finality  of  decrees  that  they  be 
ture,  tlirre  shall  be  a  formal  decree  giv-  enrolled;  but  all  proper  process  may  is- 
ing  effect  thereto.  The  party  in  whose  sue  on  a  decree  when  it  is  entered, 
fnvor  tho  (Ice  i sion  is  made  shall  file  a  There  seems  to  have  been  an  ancient 
draft  decree  within  such  time  as  the  rule  (promulgated  by  a  general  order 
court  or  jud;^  may  fix,  and  the  adverse  of  the  court  of  chancery,  £tted  January 
party  may  tile  corrections  thereof  with-  23,  1646)  requiring  that  all  decrees,  in- 
in  such  additional  time  as  may  be  fixed,  junctions,  and  orders  of  dismissal  there- 
and  both  sluill  forthwith  be  submitted  to  after  granted  or  made  by  anv  of  the 
the  court  or  judge  for  action.  Tlie  par-  judges  sitting  in  chancery  should  be 
ties  may  waive  such  draft  decree  and  first  signed  by  them  before  being  en- 
corrections  thereof;  but  in  every  case  tered  in  the  register.  Mr.  Daniell  says 
there  shall  be  a  formal  decree,  and  the  that  this  old  rule  had  long  been  ignored, 
entry  thereof,  the  date  of  such  entr>%  But  in  the  modern  practice  of  the  Eng- 
and  the  fact  that  such  entry  was  or-  lish  court  of  chancery,  it  was  necessary 
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Until  the  decree  ia  paned  and  actually  entered,  it  ia  deemed  to  be 
inchoate ;  ^^  and  until  then,  the  judge  can  always  oorreet  aoj  over* 
sight  or  error  found  in  it,'^  or  he  may  alter,  amend,  change,  or  dis- 
regard his  previous  decision.  This  authority  ia^  however,  exeieiaed 
with  caution;  and  a  change  in  a  decree,  involving  a  substantial 
reversal  of  the  cause,  should  not  be  made,  except  upon  notice  and 
after  the  formality  of  a  rehearing,  or  on  principles  conformable  to 
those  that  govern  rehearings."' 

§  19S6.  Xntering  Decree. 

When  the  draft  of  the  decree  has  been  settled  and  allowed  by  the 
court,  it  should  be  entered  by  the  clerk  in  hia  book  of  decrees,  at 
length.  It  is  not  necessary  to  engross  or  copy  the  decree  for  thia 
purpose.  The  decree  is  entered  in  the  minutes  from  the  draft,  which 
is  not  filed  as  a  record,  but  merely  as  a  memorandum  of  the  decree  to 
be  entered.  Notice  to  the  clerk  to  enter  the  decree  is  uuuecewary; 
and  a  decree  is  considered  as  entered  at  the  time  it  is  left  with  the 
clerk,  though  from  a  press  of  business  or  negligence  it  may  not  be 
actually  copied  into  the  minute  book  for  some  time  afterwards.^* 

§  1957.  Hature  and  Effect  of  Content  Decree. 

Decrees  are  frequently  entered  upon  oonsent  of  the  parties.  If  a 
decree  is  a  consent  decree,  this  fact  should  appear  on  its  face;  and 
if  the  fact  does  not  so  appear,  the  decree  would  apparently  have  to  be 
considered  and  treated  as  any  ordinary  decree  of  the  court  Where 
the  parties  have  composed  their  troubles  and  arrived  at  a  settlement 
satiafactory  to  themselves,  the  court  will  not  inquire  into  its  merits  or 
into  the  equities  settled  by  the  decree.  The  only  question  for  the  court 
to  determine  is,  whether  the  parties  have  mutually  bound  themselves 
by  the  consent  decree  that  is  proposed  to  be  entered.  Such  a  decree  ia 
in  the  nature  of  a  solemn  contract ;  and  it  is  in  effect  a  judicial  admis- 
sion that  the  decree  embodies  a  just  determination  of  their  rights 
upon  the  real  facta  of  the  case,  if  such  had  been  gone  into.  As  a 
result,  such  a  decree  is  binding  upon  the  consenting  parties,  and  it 
cannot  be  reheard  or  reviewed  except  upon  a  showing  that  consent  was 

for  the  eourt,  or  one  of  Its  juilges,  to       B^Doggett    v.    Emerson     (1945)     1 
sign  the  decree  before  it  could  be  en-  Woodb.  ft  M.  I,  Fed.  Caa.  No.  9,961. 
rolled.     See  2  Dan.  Ch.  Pr.  672,  676,       »»  2  Daa.  Ch.  Pr.  S71  >  1  Barb.  Ch.  Pr. 
679.  841. 

BO  2  Dan.  Ch.  Pr.  670. 

61  Witters  v,  Bowles   (1887)   32  Fed, 
1S9, 
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obtained  by  fraud  or  that  the  decree  was  based  on  mutual  error.** 
Consent  decrees  are  set  aside  with  the  greatest  reluctance.  The  pre- 
tense that  the  ap)>licant  was  deceived  is  unavailing,  where  it  appears 
that  the  decree  was  entered  with  knowledge  of  all  material  facts  and 
under  the  advice  of  competent  counsel.®*^  A  consent  decree  signed 
by  the  judge  and  dated  as  of  the  preceding  term,  but  which  is  entered 
during  vacation,  will  not  be  set  aside  where  it  has  beeii  acted  on  in 
good  faith  and  cannot  be  revoked  without  unjustly  affecting  the 
rights  of  one  of  the  parties.'* 

§  1958.  Consent  Decree  Entered  on  Behalf  of  Infant. 

A  compromise  or  consent  decree  entered  into  on  behalf  of  an  infant 
will  be  binding  on  him  as  on  an  adult.  Ordinarily,  indeed,  the  court, 
before  giving  its  sanction  to  such  a  decree  and  permitting  it  to  be 
entered  as  the  decree  of  the  court,  will  inquire  whether  its  terms  are 
favorable  to  the  infant.  And  it  is  clearly  the  duty  of  the  court  to 
do  this.  But  if  it  does  not  make  such  an  inquiry,  the  decree  is  never- 
theless binding.  The  court  will  be  presumed  to  have  done  its  duty. 
The  mere  failure  of  the  decree  to  recite  that  such  an  inquiry  was 
made^  does  not  weaken  its  f  oroe.'^ 

§  1958.  Stipniation  as  Baaii  of  Fliud  Seotee. 

A  stipulation  on  which  a  final  decree  may  or  might  be  entered  does 
not  become  operative  as  a  decree  unless  &nd  until  it  is  actually  sanc- 
tioned by  the  court  and  made  its  decree.'*  It  is  not  necessary  that  a 
written  stipulation  embodying  a  settlement  of  the  controversy  should 
be  made  the  basis  of  proceedings  by  supplemental  bill  or  cross  bilL 
But  if  both  parties  waive  all  question  as  to  the  proper  method  of 
setting  it  up,  the  court  can  incorporate  it  in  the  decree  and  determine 
the  cause  in  accordance  with  its  provisions.'* 

g  1800.  Fonnal  Parts  of  Deoret. 

A  decree  consists,  or  may  consist,  of  five  parts;  Rrst,  the  style 
of  the  cause  in  which  the  decree  is  pronounced;  secondly,  the  com- 

•4GibioB,  Suits  in  Ghaa.    (2d  ed.)  c^llioiiipaon  v.  MaxweU  etc  B.  Co. 

577.  (1807)  18  Sup.  Ct  121,  168  U.  S.  451, 

ss  New   England   Mortgage   Security  42  L.  ed.  539. 

Ck>.  r.  Tanrer  (C.  C.  A.;  1894)  eo  Fed.  B8  Roemer    o.    Neumann    (1886)    26 

660,  9  C.  C.  A,  190;  Coleman  v.  Neill  Fed.  332. 

(1882)  11  Fed.  461.  <•  Harden  v.  Campbell  etc.  Co.  (C.  C. 

BCBayerque    9.   Jackson    Water    Co.  A.;  1896)  25  C.  C.  A.  142,  79  Fed.  653. 
(1856)  McAU.  85,  Fed.  Cas.  No.  1,136. 
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mencement  of  the  decree,  which  usually  gives  the  date  of  the  decree 
and  the  name  of  the  court  and  judge  by  whom  it  is  pronounced; 
thirdly,  the  recitals  of  the  decree,  which  state  the  facts  on  which  the 
decree  is  based;  fourthly,  the  declaratory  part,  which  sets  forth  the 
rights  of  the  parties  as  they  are  found  by  the  court;  and  fifthly,  the 
ordering  or  mandatory  part  of  the  decree,  which  specifies  what  is  to 
be  done,  when,  how,  where,  by  whom,  and  to  or  from  whom.*®  Only 
the  first  and  fifth  of  these  parts  are  absolutely  essential  to  the  validity 
of  the  decree ;  but  each  of  these  several  elements  has  its  proper  place 
in  the  decree,  and  they  will  therefore  be  separately  considered  more 
fully. 

§  1961.  Style  of  Cause. 

The  style  or  title  of  the  cause  is  the  official  designation  of  the  suit 
as  it  appears  in  the  record.  It  should  be  the  same  in  the  decree  as 
in  the  other  parts  of  the  proceedings.  It  is  not  necessary  that  the 
names  of  all  the  parties  to  the  cause  should  appear  in  the  style,  nor  is 
it  necessary  that  the  character  of  any  party  who  sues  or  is  sued  in  a 
representative  capacity  should  be  expressly  recited.  Such  recitals 
may  properly  be  shown  in  the  body  of  the  decree.  But  in  a  case 
where  the  parties  are  not  numerous,  the  names  of  all,  and  their 
respective  capacities,  may  conveniently  be  inserted  in  the  style. 

§  1962.  Commenoement  of  Decree. 

The  decree  begins  with  the  statement  of  the  date  at  which  it  is 
entered,  or  from  which  it  is  to  be  considered  as  taking  effect,*^  and 
also  the  name  of  the  court  or  judge  by  whom  it  is  pronounced.  The 
date  is  important,  as  the  rights  of  the  parties  often  depend,  to  some 
extent,  on  the  time  when  the  decree  is  pronounced.  Unless  there  is 
some  special  reason  for  having  the  decree  bear  the  date  at  which  it  was 
actually  pronounced,  it  will  be  so  dated  as  to  conform  to  the  date  of 
the  minutes  in  which  it  is  entered;  and  if  it  bears  a  prior  date,  it 
should  show  on  its  face  that  it  is  entered  nunc  pro  tvnc,^^ 

§  1963.  Becitali  of  Deoree. 

This  part  of  the  decree  should  contain  a  simple  statement  of  the 
fact  that  the  cause  came  on  to  be  heard  upon  the  bill,  answer,  exhibits, 

•0  Gibson,  Suits  in  Chan.  (2d  e<L)  •>  Gibson,  Suits  in  Chan.  (2d  ed.) 
566.  666;  1  Barb.  Ch.  Pr.  337. 

•1  2  Dan.  Ch.  Pr.  654. 


§§  1964, 1965]  DECREES.  1175 

proofs,  and  other  proceedings  in  the  cause.  Under  the  practice  at 
one  time  prevailing  in  the  English  chancery,  the  decree  contained 
very  full  recitals  of  the  pleadings. •'  But  this  was  prohibited  by  an 
act  of  Parliament  and  by  rule  27  of  the  English  Orders  in  Chancery 
of  1833.  Our  own  equity  rule  86  is  in  conformity  with  the  practice 
thus  established  in  the  English  chancery ;  and,  in  effect,  this  rule  does 
away  with  the  necessity  for  any  formal  recitals  whatever. 

Equity  rule  86:  In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer, 
nor  other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any 
other  prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order;  but  the 
decree  and  order  shall  begin,  in  substance,  as  follows:  This  cause  came  on  to  be 
heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this  term,  and  was  argued 
by  counsel;  and  thereupon,  upon  consideration  thereof,  it  was  ordered,  adjudged, 
and  decreed  as  foUows,  yiz. 

It  is  not  necessary  to  recite  in  the  decree  that  all  the  preliminary 
steps  essential  to  the  maturing  of  the  cause  for  hearing  were  taken. 
When  the  cause  is  set  for  hearing,  it  is  understood  that  the  step  was 
regularly  taken ;  and  any  party  attempting  to  impugn  the  decree  must 
show  the  contrary.®* 

When  a  decree  is  made  by  consent,  this  fact  should  be  recited 
in  it.« 

§  1964.  Declaratory  Part  of  Decree. 

In  certain  suits  it  is  proper,  though  never  actually  necessary,  that 
the  decree  should  contain  a  statement  or  declaration  of  the  rights  and 
duties  of  the  respective  parties,  as  the  court  finds  them  on  the  facts 
appearing  in  the  record^  The  declaratory  part  of  the  decree  consti- 
tutes the  premises  of  the  effective  part  of  the  decree ;  and  it  makes  the 
meaning  of  the  latter  clearer,  and  its  equity  more  manifest  The 
declaratory  part  of  a  decree  should  follow  the  allegations  of  the  bilL^® 

§  1965.  Ordering  or  Xandatory  Part  of  Decree. 

This  part  of  the  decree  coiitains  the  specific  directions  of  the  court 
upon  the  matter  before  it.     These  must,  in  the  nature  of  things, 

<s  Southern  Bldg.  etc.  Ass'n  v.  Carey  court,  that  the  plaintiff  A  (or  the  de- 

(1002)   117  Fed.  326,  331.  fendant  B)  has  departed  this  life  since 

•4  1   Barb.  Ch.  Pr.  338.  the  argument  of  this  cause,  it  is  further 

•SI  Barb.  Ch.  Pr.  339;  2  Dan.  Ch.  ordered  that  this  decree  be  entered  nunc 

Pr.  608.  pro  tunc  as  of  the. . .  .day  of. ... ,  . . . ., 

If    the    decree    is   entered   nunc   pro  the  day  when  this  cause  was  heard.     1 

tunc,  a  recital  should  be  inserted  to  the  Barb.  Ch.  Pr.  340. 
following  effect:     And  it  appearing  by       ••I  Barb.  Ch.  Pr.  339;  Gibson,  Suits 

affidavit,    to    the    satisfaction    of   this  in  Chan.  (2d  ed.)  560. 
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d^)ead  .upon  the  facte  of  the  particular  case  wliich  is  the  subject  of 
the  decree,  and  they  must  be  moulded  to  fit  the  peculiar  exigencies  of 
each  situation.  Where  the  decree  is  merely  interlocutory  and  orders 
an  inquiry  to  be  made,  or  directs  an  issue  or  accoimt  to  be  taken,  the 
decree  should  contain  a  reservation  of  the  further  matters  to  be 
decided.*'^  The  ordering  part  of  the  decree  should  point  out  with 
precision  what  is  to  be  done,  when,  how,  where,  by  whom,  and  to  or 
for  whom.^®  Where  the  names  of  all  the  parties  affected  by  the 
decree  are  not  stated  in  the  style  of  the  cause,  they  should  be  incorpo- 
rated in  the  body  of  the  decree,  and  the  rights  and  duties  of  eadi 
respectively  should  be  plainly  defined  and  indicated. 

If  a  decree  provides  for  the  recovery  of  a  sum  of  money,  enforcible 
by  execution,  it  is  not  improper  to  pursue  substantially  Uie  form  fol- 
lowed in  giving  judgment  for  the  recovery  of  money  in  an  action  at 
law.«» 

§  1M6.  XM0tfBti<m  of  libttty  to  Apply* 

Though  it  is  the  customary  practice  of  the  court,  in  making  a 
decree,  to  make  a  complete  decree  upon  all  the  points  connected  with 
the  case,  so  as  to  make  a  final  disposition  of  the  same,  it  sometimes 
happens  that  a  decision  upon  all  the  points  cannot  be  pronounced 
until  a  future  period.  For  instance,  the  interest  of  a  fund  may 
belong  to  a  person  for  life,  and  after  his  death  the  fund  may  be  dis- 
tributable amongst  a  particular  class  of  individuals.  Now,  though 
the  persons  who  form  such  a  class,  as  well  as  the  tenant  for  life,  must 
be,  and  in  general  are,  before  the  court  at  the  time  when  the  decree 
is  pronoimced,  the  court  will  not  at  that  time  take  upon  itself  to 
declare  their  several  interests  in  the  fund ;  because  it  is  a  rule  never 
to  declare  rights  that  are  not  immediately  to  Ibe  acted  upon,  lest  events 
should  occur,  before  the  time  of  acting  upon  them,  which  might 
create  an  alteration  in  those  rights.  All  that  the  court  does,  there- 
fore, under  such  circumstances,  is  to  decree  the  interests  of  the  fund 
to  be  paid  to  the  person  entitled  to  the  dividends,  during  his  life,  and 
to  declare  that  upon  his  death  the  parties  interested  in  the  fund  are 
to  be  at  liberty  to  apply  to  the  court  as  they  may  be  advised. ^^ 

The  same  kind  of  liberty  is  given  in  any  other  case  where  it  may 
seem  necessary  or  desirable ;  and  the  effect  of  such  a  reservation  does 

•7  2  Dan.  Ch.  Pr.  667.  ^0  2  Dan.  Ch.  Pr.  641;   1  Barb.  Ch. 

•8  Gibson,   Suits   in  Chan.    (2d   ed.)    Pr.  332. 
566. 

«B  Gibson,  Suits  in  Chan.    (2d  ed.) 
666. 
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not  Alter  the  final  nature  of  the  decree.  But  persons  having  an 
interest  under  the  decree  have,  by  virtue  of  such  a  reservation,  the 
right  to  apply  to  the  court  touching  their  interests  in  a  summary 
way,  either  by  petition  or  motion,  without  the  necessity  of  resorting 
to  original  proceedings  or  even  of  again  setting  the  cause  down  for 
hearing.^^ 

Danoel  r.  Gooiywr  Shoe  Mfg.  €^.  (lOOS)  137  Ted.  157  s  The  suit  WM  upon 
A  contraot  for  the  p4yment  of  ul  annuity  in  monthly  installments.  The  plaintiff 
having  established  his  right  to  the  annuity  was  given  a  decree  adjudging  that  he 
was  entitled  to  the  monthly  installments  as  provided  in  the  contract,  and  a 
clause  was  inserted  to  the  effect  that  if  the  payments  were  not  made  from  month 
to  month  judgment  might  be  entered  upon  the  unpaid  installments  upon  appli- 
oation  to  the  court  and  notice  to  the  defendant's  solicitor. 

In  a  foreclosure  suit  a  decree  may  be  entered  authorizing  the  plain* 
tiff  as  further  installments  of  interest  become  due  and  unpaid  to 
apply  for  an  order  for  the  sale  of  the  mortgaged  premises*  This  pro* 
ceeding  should  be  by  petition  and  the  adversary  party  should  have 
due  notice.^^ 

§  1967.  Form  of  Booree  Enforcing  Apportionable  liabilities. 

In  cases  wKere  many  are  held  liable  in  equity  for  a  sum  which 
should  be  equitably  apportioned  among  them,  it  is  good  practice  first 
to  assess  the  defendants  ratably  and  enter  a  decree  nisi  with  time  for 
each  to  pay  the  sum  assessed.  If  this  does  not  bring  response,  let 
execution  issue;  and  if  there  is  a  return  of  nulla  bona  as  to  any, 
there  should  be  a  new  assessment  toties  quoties,  until  the  liability  of 
the  defendants  is  exhausted  or  the  decree  satisfied.^^ 

§  1868.  Entry  of  Deoroe  Hnno  Pto  Tnnc. 

Under  certain  conditions,  a  decree  that  is  not  promptly  entered  at 
the  hearing  of  the  cause  may,  at  a  later  time,  be  entered  nunc  pro 
tunc  as  of  the  date  when  the  cause  was  heard.  This  is  only  done  to 
prevent  embarrassment  resulting  from  events  happening  after  the 
hearing  and  before  a  formal  decree  is  entered.  Thus  if  one  of  the 
parties  dies  after  the  argument  of  the  cause  and  before  a  decree  is 
entered,  it  is  customary  to  enter  the  decree  nunc  pro  tuncJ^     The 

712  Dan.  Ch.  Pr.  642;  1  Barb.  Ch.  78  Godfrey  v.  Terry  (1877)  07  U.  S. 

Pr.  333.  171   24  L.  ed.  044. 

7s  Fleming  v.  Soutter  (1807)  6  Wall.  74  i  Barb.  Ch.  Vt.  341. 
747,  18  L.  ed.  847. 
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same  is  proper  where  cestui  que  trust  of  a  plaintiff  dies  after  the 
hearing  and  before  the  decisionJ^  If  a  judge  dies  after  his  opinion 
in  a  cause  is  written  but  before  a  decree  in  conformity  therewith  has 
been  drafted,  a  decree  can  be  entered  at  the  next  term  nunc  pro  tunc 
on  the  order  of  another  judge.''* 

Decrees  have  been  entered  nunc  pro  tunc  after  a  long  interval  of 
time  has  elapsed  from  the  time  of  pronouncing  the  decreed''  In  one 
case,  where  the  original  decree  had  been  lost,  the  court  permitted  it 
to  be  entered  nunc  pro  tunc  from  an  office  copy  after  the  period  of 
twenty-three  yearsJ' 

§  1969.  Conditioni  Justifying  Snoh  Entry. 

The  office  of  an  entry  nunc  pro  tunc  is  to  make  a  record  of  what 
was  previously  done,  but  not  then  entered.  The  power  of  granting 
such  an  order  does  not  justify  the  present  making  of  an  order  for 
the  first  time  and  the  putting  of  it  on  record  as  having  been  made  at 
a  previous  stage  of  the  proceedings.'^* 

An  order  may  be  entered  nunc  pro  tunc  when  the  delay  has  been 
due  to  the  court,  but  not  where  it  has  been  due  to  the  fault  of  the 
party  who  seeks  the  order ;  nor  will  it  be  entered  where  the  order  will 
operate  with  injustice.®^  The  entry  of  a  decree  nurn:  pro  tunc  is 
always  permissible  where  a  decree  was  ordered  or  intended  to  be 
entered,  and  was  omitted  to  be  entered  only  by  the  inadvertence  of 
the  court ;  but  a  decree  that  was  not  actually  meant  to  be  made  in  a 
final  form  cannot  be  entered  in  that  shape  nunc  pro  tunc  in  order  to 
give  validity  to  an  act  done  by  a  judicial  officer  under  a  supposition 
that  the  decree  was  final  instead  of  interlocutory.®^ 

Miiehell  v.  Overman  (1880)  103  U.  8.  62,  64,  26  L.  ed.  369,  370:  The  law  relat- 
ing to  entries  nunc  pro  tunc  was  fully  considered  and  stated  by  the  supreme 
court  in  this  case  in  the  following  language  (as  corrected  in  the  later  case  of 
Borer  v.  Chaptnan  >> ) :  Where  the  delay  in  rendering  a  judgment  or  a  decree  arises 
from  the  act  of  the  court,  that  is,  where  the  delay  has  been  for  its  convenience  or 
has  been  caused  by  the  multiplicity  or  press  of  business,  or  the  intricacy  of  the 
questions  involved,  or  for  any  other  cause  not  attributable  to  the  laches  of  the 

T»  1  Barb.  Ch.  Pr.  341.  tb  2  Dan.  Ch.  Pr.  673. 

7CDQggett    V.     Emerson     (1845)     1  7 » Klein  v.  Southern  Pac.  Ca  (1906) 

Woodb.  &  M.  1,  Fed.  Cas.  No.  3,961.    In  140  Fed.  213. 

this  case  the  order  was  granted  by  an  so  Sage  v.  Central  R.  R.  Co.   (1876) 

associate  judge  who  had  sat  at  the  hear-  93  U.  S.  412,  23  L.  ed.  933. 

ing  of  the  cause.  si  Gray    v,    Briffnardello     (1863)     1 

77  Lawrence   v.  Richmond    (1820)    1  Wall.  627,  17  L.  ed.  693. 

Jac.  &  W.  241;  Donne  v.  Lewis  (1805)  82  119  U.  S.  596,  30  L.  ed.  535. 
11  Ves.  Jr.  601;  Jesson  v.  Brewer  (1763) 
1  Dick.  371. 
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parties,  but  within  the  control  of  the  court  the  judgment  or  the  decree  may  be 
entered  retrospectively  as  of  a  time  when  it  should  or  might  have  been  entered 
up.  In  such  cases,  upon  the  maxim  aottu  curiae  neminem  gravabit,  which  has 
been  well  said  to  be  founded  in  right  and  good  sense,  and  to  afford  a  safe  and 
certain  guide  for  the  administration  of  justice,  it  is  the  duty  of  the  court  to  see 
that  the  parties  shall  not  suffer  by  the  delay.  A  nune  pro  tune  order  should  be 
granted  or  refused,  as  justice  may  require,  in  view  of  the  circumstances  of  the 
particular  case." 


§  1870.  Effect  of  Entering  Hone  Pro  Tunc  Decree. 

An  enrolment  nunc  pro  tunc  will  relate  back  to  the  time  as  of 
which  the  decree  is  entered,  and  wiU  protect  any  intermediate  sale.*** 
But  though  a  decree  nunc  pro  tunc  is  operative  as  between  the  parties 
from  the  day  to  which  it  relates,  it  cannot  affect  the  rights  of  third 
persons  before  it  is  actually  rendered.®' 

In  allowing  the  entry  of  a  decree  nunc  pro  tunc  and  in  giving  it 
effect  from  the  time  to  which  it  relates,  the  law  indulges  a  fiction. 
But  this  fiction  is  not  indulged  or  given  effect  for  any  other  purpose 
than  that  of  making  the  decree  valid  as  between  the  parties.  The 
fiction  cannot  be  invoked  for  any  an  I  all  purposes.  For  instance,  it 
has  been  held  that  so  far  as  the  enforcement  of  the  decree  is  con- 
cerned, it  is  to  be  considered  as  being  in  force  only  from  the  time 
when  it  is  actually  entered.  Hence  the  statute  of  limitations  does  not 
begin  to  rim  as  against  the  right  to  enforce  the  decree  until  the  decree 
is  actually  entered ;  not  from  the  point  of  time  to  which  the  decree 
relates  back.®^ 

Enrolment  of  Decree. 

§  1971.  Enrolment  in  English  Practice. 

In  the  practice  of  the  English  chancery,  a  decree  did  not  reach  its 
ultimate  and  conclusive  form  until  it  had  been  enrolled*  The  mere 
entering  of  a  decree  was  not  considered  as  making  a  permanent 
record,  though  it  became  a  foundation  for  the  subsequent  proceedings. 
Indeed  until  a  decree  was  enrolled  it  was  considered  as  being,  in  a 
sense,  interlocutory.  Upon  being  enrolled,  the  decree  assumed  its 
permanent  form  and  became  res  judicata  as  between  the  parties.  A 
decree  that  had  merely  been  passed  and  entered,  but  not  enrolled, 
could  not  be  pleaded  in  bar  to  another  suit  for  the  same  matter. 

82*  Vioom  V.  Ditmas  (1936)  6  Paige        84  Borer  v.  Chapman  (1887)  119  U.  S. 
628,  1  Barb.  Ch.  Pr.  341.  587,  C02,  30  L.  ed.  532,  638. 

88Dftwson  fx  ficriven  (1833)   1  Hill 
Eq.  177. 
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After  a  decree  had  been  enrolled,  it  could  be  altered  only  upon  an 
appeal  to  the  House  of  Lords  or  upon  a  bill  of  review.  Such  a  decree 
was  no  longer  subject  to  be  changed  or  altered  upon  a  rehearing 
before  the  court  in  which  the  decree  was  enrolled.^' 

A  decree  could  be  enrolled  at  the  instance  of  either  the  plaintiff  or 
defendant ;  and  if  a  decree  was  not  enrolled  within  the  time  required 
by  the  rules  of  the  court,  it  could  be  subsequently  entered  nunc  pro 
tunc  upon  special  order  obtained  for  that  purpose  by  motion  or 
petition.®' 

§  1978.  SlitoIlAble  Beeftei. 

All  decrees  that  were  final  in  their  nature^  that  is,  decrees  that 
amounted  to  a  determination  of  the  suit,  could  be  enrolled.  The  same 
rule  applied  to  all  decretal  orders  that  were  conclusive  of  any  of  the 
rights  of  the  parties  to  the  cause.  Mere  interlocutory  orders,  how- 
ever, made  upon  motion  or  petition,  that  did  not  decide  any  of  the 
merits  of  the  cause  and  only  related  to  the  proceedings  in  it,  could  not 
be  the  subject  of  an  enrolment.  Purthermore,  decrees  which,  though 
final  in  their  nature,  required  a  further  order  of  the  court  to  complete 
them,  such  as  decrees  to  foreclose  or  redeem  mortgages^  or  decrees 
nisi,  had  to  be  perfected  before  they  could  be  enrolled.®'^ 

§  1873.  Steps  Incident  to  Enrolment 

The  formalities  incident  to  the  enrolment  of  a  decree  in  the  En^ 
lish  chancery  are  not  of  much  interest  to  the  American  practitioner. 
The  most  important  steps  in  the  proceedings  may,  however,  be  indi- 
cated briefly  as  follows :  The  party  desirous  of  having  the  decree  or 
order  enrolled  left  the  same,  or  an  office  copy  of  it,  duly  passed  and 
entered,  with  his  clerk  in  court.^*  The  latter  then  drew  up  the  form 
of  the  record  for  enrolment,  reciting  therein  all  the  pleadings,  orders, 
and  material  proceedings  in  the  cause,  for  which  purpose  all  the  nec- 
essary pleadings,  reports,  papers,  and  proceedings  had  been  left  with 
him.  These  all  being  put  into  the  proper  form  and  language  were 
engrossed  upon  paper,  and  the  paper  upon  which  the  enrolment  was 
made  was  called  the  docket.  This  was  examined  and  certified  as  cor- 
rect by  the  sixclerks  for  the  party  enrolling  the  decree.  The  next 
step  was  to  present  the  docket,  as  thus  certified,  to  the  judge  who  had 
made  the  original  decree  in  the  cause,  for  his  signature.    An  enrol- 

8B  2  Dan.  Ch.  Pr.  674,  686.  «»  2  Dan.  Ch.  Pr.  «7S.  ^ 

t<2  Dan.  Ch.  Pr.  679.  ss  2  Smith,  Ch.  Pr.  (2d  ed.)  L  I 
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ment  could  only  be  fini^lly  perfected  upon  obtaining  the  signature  of 
the  lord  chancellor ;  for,  whether  the  cauae  was  heard  before  him^  or 
the  vice  chancellor,  or  master  of  the  rolls,  it  was  the  lord  chancellor's 
decree.  But  if  the  decree  had  been  pronounced  by  a  vice  chanoellor 
or  the  master  of  the  rolls,  it  was  necessary  first  to  obtain  the  signature 
of  such  judge,  before  presenting  the  decree  to  the  lord  chancellor. 
The  docket  having  been  signed  by  the  lord  chancellor,  with  a  memo- 
randum of  the  day  and  year  when  it  was  signed,  the  clerk  in  court 
engrossed  an  exact  copy  upon  parchment  rolls  and  carefully  compared 
it  with  the  original  to  see  that  no  mistake  had  been  made.  The 
enrolled  record  was  then  carried  into  the  record  room  and  deposited 
with  the  keeper  for  safe  custody.  The  enrolment  was  thus  made  com- 
plete; the  decree  became  pleadable  as  res  judicata;  and  the  cause 
could  be  reversed  only  by  appeal  or  by  bill  of  review.®^ 

§  1974.  Enrolment  in  Federal  CourtB, 

In  the  practice  of  the  federal  courts  no  formal  enrolment  of  a 
decree  (in  the  sense  in  which  this  term  was  understood  in  the  English 
chancery)  is  commonly  made.  The  proceedings  in  the  federal  courts 
are  required  to  be  spread  on  the  minutes,  or  journal,  as  the  business 
proceeds  from  day  to  day;  and  no  final  record  corresponding  to  the 
ancient  enrolment  is  necessary.  The  decree  as  entered  on  the  minutes 
constitutes  the  ultimate  record  of  the  judgment  of  the  court. 

Though  no  special  enrolment  of  decrees  is  generally  required  in  the 
praotice  of  the  federal  courts,  it  is  competent  for  a  circuit  court  by 
a  special  rule  of  its  own  to  provide  for  a  special  enrolment,  if  it  sees 
fit  to  do  so.»^ 

§  197<.  Wliat  Shttnld  Be  Enrollea. 

Where  a  special  enrolment  is  required  or  permitted  under  the  local 
practice  of  the  court,  the  matter  enrolled  should  ordinarily  consist, 
it  seems,  of  the  process,  pleadings,  decree,  and  such  orders  and  other 

89  2  Dan.  Ch.  Pr.  68(MS82;  2  Smith,  or  of  either  party  a  special  enrolment 

Ch.  Pr.  (2d  ed.)  4.  may  l>e  made  and   filed  by  the  clerk. 

••  The  possibility  of  a  circuit  court  Consolidated   Store-Seryice  Co.  v,  Det- 

maicing  provision  for  an  actual  enrol-  tenthaler   (1880)   98  Fed.  S08.     Equity 

ment  of  decrees  is  recognized  in  equity  rule  114  in  the  rules  for  Southern  Dis- 

rule  85.  trict  of  New  York  also  apparently  con- 

The  circuit  court  for  the  district  of  templates   that   there   shall   be  a   final 

Micbi^n  has  a  special  rule  to  the  ef-  enrolment  of  decrees  in  equity  causes, 
feet  that  upon  the  request  of  the  solicit- 
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interlocutory  proceedings  as  may  be  necessary  to  show  the  jurisdic- 
tion of  the  court  and  the  regularity  of  the  proceedings.^^ 

§  1976.  How  Far  Analogy  of  Engliili  Praotioe  to  Be  Followed. 

If  a  special  enrolment  is  ordered  or  made  in  conformity  with  the 
local  practice  it  is  permissible  to  look  to  the  English  practice  in  regard 
to  the  enrolment  of  decrees  upon  points  not  covered  by  the  local  rule 
or  by  section  750  of  the  Revised  Statutes.  For  instance,  a  general 
rule  allowing  enrolment  to  be  made  is  not  to  be  understood  as  apply- 
ing to  every  cause  that  may  be  disposed  of  in  a  court  of  equity ;  but 
in  analogy  to  the  English  practice,  it  is  to  be  understood  as  applying 
only  to  such  decrees  as  determine  some  matter  or  adjudicate  some 
right  in  favor  of  one  party  or  the  other  upon  the  matter  of  the  plead- 
ings. 'No  enrolment  can  be  considered  necessary  where  a  bill  is  dis- 
missed voluntarily  or  by  stipulation  of  the  parties  without  any  adju- 
dication, and  the  costs  are  paid.^^ 

§  1977.  Effect  of  Enrolment  in  Federal  Practice. 

As  has  been  already  suggested,  the  enrolment  of  a  decree  in  the 
English  chancery  had  the  effect  of  taking  away  the  power  of  the 
court  to  change  or  alter  it  upon  a  rehearing,  and  it  could  only  be 
reversed  upon  appeal  or  bill  of  review.  It  cannot  be  considered  that 
this  result  follows  from  the  enrolment  of  a  decree  in  a  federal  court 
of  equity  made  in  pursuance  of  a  local  rule  or  in  conformity  with  a 
local  practice.  The  authority  of  the  federal  courts  to  change  or 
review  their  decrees  upon  petition  to  rehear  continues  unimpaired 
until  the  close  of  the  term.®* 

<i  We  do  not  know  what  else  to  make  to  be  construed  as  indicating  the  na- 
of  the  provision  contained  in  Revised  ture  of  the  record  that  shaU  be  made 
Statutes,  sec.  750,  which  reads  as  fol-  in  those  circuits  where  the  local  rules 
lows:  "In  equity  and  admiralty  provide  for  the  making  of  a  final  ree- 
causes,  only  the  process,  pleadings,  and  ord  (see  Consolidated  Store-Serviee  Co. 
decree,  and  such  orders  and  memoran-  v.  Detten thaler  [1S99]  03  Fed.  307); 
dums  as  may  be  necessary  to  show  the  though  it  cannot  be  considered  that  this 
jurisdiction  of  the  court  and  regularity  interpretation  is  satisfactory, 
of  the  proceedings,  shall  be  entered  upon  "  Consolidated  etc.  Go.  9.  Detten- 
the  final  record."  It  is  not  exactly  clear  thaler  (1899)  93  Fed.  307. 
how  this  statute  is  to  be  understood,  as  9S  By  equity  rule  38,  petitions  to  re- 
applied to  equity  causes.  Apparently  hear  are  grantable  until  the  dose  of 
the  statute  contemplates  the  making  of  the  term  (and  in  some  cases  even  dur- 
a  final  record  that  may  serve  as  a  sub-  ing  the  next  term).  Equity  rule  85  au- 
stitute  for  the  enrolment  under  the  thorizes  the  correction  of  clerical  mis- 
practice  of  the  English  chancery.  Yet  takes  upon  mere  petition  without  the 
our  equity  courts  have  not  taken  this  formalitv  of  a  rehearing,  when  ihe 
statute  as  making  such  a  final  record  application  for  such  correction  of  the 
absolutely  necessary.    Apparently  it  is  decree  is  made  prior  to  the  enrolment. 
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§  1878.  Decree  Deemed  to  Be  Enrolled  as  of  End  of  Term. 

Though  the  federal  courts,  as  a  rule,  have  no  enrolment^  techni- 
callj  so  called,  of  their  decrees,  yet  it  has  been  said  that  the  prin- 
ciple underlying  that  practice  here  maintains.  All  decrees  are 
deemed  to  be  enrolled  as  of  the  close  of  the  term  when  they  are 
made.^^  The  meaning  of  this  simply  is  that,  after  a  decree  is  prop- 
erly entered  in  the  minutes  of  the  court,  and  the  term  has  ended^  the 
decree  has  all  the  force  and  effect  that  the  enrolled  decree  had  in  the 
English  chancery.®* 


§  1979.  Final  Decree  Ends  litigation. 

A  cause  being  heard  and  a  decree  regularly  entered,  the  oontroversy 
is  closed.  Mere  irregularities  in  the  proceedings  are  not  then  avail- 
able to  open  the  case,  and  every  consideration  of  public  policy  requires 
that  each  party  should  be  held  to  have  waived  any  merely  formal 
defect  which  passed  without  timely  objection  from  him.  Acts  and 
requirements  that  are  intended  merely  to  aid  in  the  bringing  of  the 
cause  to  an  orderly  hearing  are  of  the  class  which  may  be  considered 
thus  waived  by  failure  to  object.  This  rule  will  always  be  applied 
where  no  injustice  has  resulted  from  the  course  actually  pursued.®^ 

After  enrolment,  it  would  be  neoeseary,  not  described  in  the  biU.     FUdntiiTs 

under  this  rule,  to  put  in  a  formal  ap-  counsel  suggested  that  the  court  might 

plication  for  a  rehearing.  ignore  everjrthing  from  the  time  of  the 

'« Whiting  9.   Bank    (1830)    13  Pet.  decree  pro  oonfeMo  and  enter  a  new 

6,  10  L.  ed.  33;  Dexter  v.  Arnold  (1S29)  decree  as  though  nothing  had  been  done 

5  Afason  303.  — apparently  a  very  proper  proceeding. 

'B  It  would  appear  from  Robinson  v.  But  the  court  acted  on  the  idea  that  the 
Rudkins  (1886)  28  Fed.  8,  that  a  final  decree  was  deemed  enrolled  as  of  the 
decree  is  deemed  to  be  enrolled  from  date  of  its  entry  and  accordingly  held 
the  date  the  decree  is  entered,  yet  the  that  the  mistfJce  could  only  be  correct- 
better  rule  would  seem  to  be  that  it  is  ed  by  bill  of  review.  This  was,  of 
'not  deemed  to  be  enrolled  imtil  the  term  course,  necessary  if  the  term  had  doaed, 
is  ended.  In  this  case  there  had  been  but  not  otherwise, 
a  decree,  sale,  and  confirmation.  Every-  »•  Allen  v.  Mayor  ete.  of  New  York 
thing  was  complete.  But  it  turned  out  (1880)  7  Fed.  488. 
that  the  decree  directed  the  sale  of  land 
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BoUdtof'a  Lien, 

I  2061.    In  General. 
2062.    Enforcement  of  Lien  in  Bemorml  Canse. 

Power  to  Determine  and  Adjudge  Caste. 

§  1980.  Power  to  Adjudge  Coiti* 

Upon  ultimate  analysis  the  power  to  adjudge  costs  appears  to  be 
derived  from  statute.^  In  the  early  common  law  costs  were  never 
allowed  in  actions  at  law  under  the  head  of  costs,  thou^  in  reality 
they  were  considered  and  included  in  the  damages  in  actions  where 
damages  were  given;  and  even  after  it  became  customary  for  costs 
to  be  assessed  eo  nomine,  they  were  always  entered  on  the  roll  as  a 
part  of  the  damages.^  Before  the  enactment  of  the  statutes  allowing 
costs  to  be  recovered  in  actions  at  law,  it  was  customary  when  the 
plaintiff  failed  in  his  action,  to  amerce  him  pro  faiso  clamore;  while 
if  the  plaintiff  succeeded,  the  defendant  was  adjudged  to  be  m  miaeri- 
cordia  for  his  unjust  refusal  to  render  right.*  The  penalty  or  fines 
imposed  under  these  heads  were  not  costs  in  the  proper  sense,  for 
they  did  not  inure  to  the  benefit  of  the  adversary  party,  but  went  into 
the  treasury  of  the  king,  as  penal  fines.^ 

§  1981.  Early  Statutes  Oivii^  Costs  in  Actions  at  Law. 

The  early  Statute  of  Marlborough  allowed  costs  to  the  defendant 
in  one  situation  that  does  not  now  arise ;  ^  and  the  chief  statutory 
authority  for  the  allowance  of  costs  in  legal  proceedings  is  accord- 
ingly found  in  tho  Statute  of  Gloucester,*  which  provides  that  in  all 
cases  where  a  party  recovers  damages,  he  shall  be  entitled  to  recover 
"the  costs  of  his  writ  purchased,  together  with  the  damages." 
Though  this  statute  only  makes  mention  of  the  costs  of  the  writ,  it 

1  Tesla  Electric  Co.  v,  Scott   (1900)   the  coroner  who,  with  the  aid  of  a  jury, 

101  Fed.  524.  affeered  the  amerciament  according  to 

By  the  common  law,  costs  are  not  re-  the  malice  or  vexation  of  the  plaintiff). 

coverable   against   the    opposite    pnrty,       s  52  Hen.  III.  e.  6.    This  statute  gave 

and  he  who  requires  the  service  to  be  a  writ  of  right  of  ward  to  the  lord  to 

performed  must  pay  all  legal  charges  test   the   validity  of    feoffments   made 

for  such  service.    Vnited  States  v.  Ring-  with  intent  to  defeat  the  right  of  ward. 

gold  (1834)  8  Pet.  162,  8  L.  ed.  903.        It  was  further  provided  that  if  the  feoff- 

s  HuUock  on  dJosts  2.  ment   should   be   found    to   have   been 

s  HuUoclc  on  Costs  1.  made  bona  fide,  the  defendant  should  be 

4Savil  V.  Roberts  (1698)  1  Salk.  13,  awarded  damages,  and  his  costs  also. 

14  (where  it  is  noted  that  at  common  This  statute  became  obsolete  upon  the 

law  when  a  plaintiff  was  amerced  pro  abolition  of  the  ancient  tenures  by  the 

falso  clamore,  a  warrant  for  the  entreat  statute  of  12  Charles  n.,  a  84. 

of   the   amerciament   was   delivered   to       •  6  Edw.  I,  c.  1. 
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has  been  extended,  by  liberal  interpretation,  to  all  the  l^;al  costs  of 
the  suit^ 

§  1882.  Elffljr  ttitote  Allowing  Costs  in  Equity  Causes. 

The  basis  of  the  power  of  the  court  of  equity  to  award  costs,  like 
that  of  the  courts  of  low,  is  also  found  in  statute.  It  was  enacted  at 
an  early  day  that  the  chancellor  should  award  damages  according  to 
his  discretion  against  persons  bringing  vexatious  and  unfounded 
suits  in  chancery.®  Damages,  as  used  in  this  statute,  has  been  con- 
strued to  include  costs;  and  the  courts  have  so  utilized  the  power 
here  given  as  to  allow  the  giving  of  costs,  in  the  discretion  of  the 
court,  in  favor  of  or  against  either  party,  whether  successful  or  unsue- 
cessfuL 

§  1983.  How  Far  Power  of  Giving  Costs  Inherent  in  Equity  Court. 

By  the  usage  and  practice  of  the  court  of  equity  throughout  its 
whole  history  subsequent  to  the  enactment  of  the  statute  above  men- 
tioned, the  power  of  adjudging  costs  has  apparently  become  so  far 
inherent  as  to  be  inseparable  from  the  exercise  of  its  judicial  author- 
ity ;  and  it  has  sometimes  been  said,  or  supposed,  that  the  power  of  a 
court  of  equity  to  give  costs  is  entirely  inherent  in  the  court,  to  be 
exercised  not  from  any  statutory  authority,  but  according  to  the  con- 
science of  the  court  and  for  the  satisfaction  of  one  party  or  the 
other,  on  account  of  vexation.®  This  view  is  too  radical  to  be  con- 
sidered orthodox,  but  it  seems  correct  to  say  that  the  power  of  the 
equity  court  to  allow  costs,  though  originating  in  statute,  has  become 
a  common  principle  and  incident  of  its  judicial  action,  so  that  the 
mere  establishment  of  a  court  of  equity  and  the  endowment  of  it  with 
judicial  authority  necessarily  imports  a  power  in  such  court  to 
adjudge  costs.  This  idea  is  fully  exemplified  in  the  history  of  the 
subject  of  costs  as  dealt  with  in  the  federal  courts. 

§  1964.  Power  of  Federal  Courts  to  Adjudge  Costs. 

The  original  Judiciary  Act  contained  no  provision  expressly 
authorizing  the  federal  courts,  as  therein  established,  to  give  costs 
in  favor  of  either  party,  though  the  right  of  the  parties  to  recover  costs 

7  Hullock  on  Costs  3.  wicke  in   Burgford  Corp.  P.  Lentball 

<  17  Rich.  11.  e.  6.  (1743)  2  Atk.  661. 

9  See  language  of  Chancellor  Hard- 
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was  recognized  in  that  statute  by  necessary  implication.^^  Nor  did 
that  act  contain  any  fee  bill,  nor  otherwise  afford  any  means  of 
ascertaining  or  determining  the  items  that  could  properly  be  included 
in  the  taxation  of  costs.  Writs  and  other  processes  were  also  recog- 
nized in  this  statute  as  essential  to  judicial  proceedings,  but  no  forms 
were  prescribed,  nor  reference  made  to  any  source  from  which  they 
might  be  derived.  Left  without  other  provision  than  that  made  in 
the  Judiciary  Act,  it  is  qiiite  clear  that  the  judicial  system  as  organ- 
ized by  that  act  could  not  have  been  administered  unless  the  courts 
had  assumed — as  they  undoubtedly  would  have  done — ^the  responsi- 
bility of  supplying  the  deficiencies  under  the  authority,  conferred  in 
that  act,  of  making  and  establishing  all  necessary  rules  for  the  orderly 
conduct  of  business.*^ 

§  1986.  Costs  as  Determined  by  State  Fraotiee— Early  Aets  of  Con- 
gresi. 

But  it  was  not  necessary  for  the  federal  courts  to  have  exclusive 
recourse  to  the  power  contained  in  the  above  mentioned  section  of  the 
Judiciary  Act,  for  by  a  statute  enacted  a  few  days  after  that  act  had 
been  passed,  express  provision  was  made  to  the  effect  that  the  forms 
and  writs  of  execution  and  modes  of  processes  in  the  circuit  and  dis- 
trict courts  should  be  the  same  in  each  state  respectively  as  were 
then  used  or  allowed  in  the  supreme  courts  of  the  states.  The  rates 
of  fees  allowable  in  the  federal  courts  were  also  fixed  upon  the  same 
basis  as  those  allowable  respectively  in  the  state  courts.^*  This  stat- 
ute was  in  force  only  until  the  end  of  the  session  of  Congress  succeed- 
ing its  enactment ;  but  it  was  followed,  in  the  next  few  years,  by  sev- 
eral successive  acts,  either  continuing  the  same  statute  in  force  or 
otherwise  recognizing  the  rate  of  fees  allowed  in  the  several  states  as 
being  proper  to  be  allowed  in  the  federal  courts.** 

§  1986.  Same— Conventional  Practice  of  Federal  Courts  Independent 
of  Statute. 

The  acts  referred  to  in  the  preceding  section  all  expired  by  limita- 
tion or  were  repealed  some  time  before  the  beginning  of  the  nine- 

10  For  instance  it  is  declared  in  one  20.     This  necessarily  implies  that  costs 

section  that  a   plaintiff  shall   not   re-  may   be   allowed   where   the   judgment 

cover  costs  in  any  case  at  law  or  in  or  decree  is  for  a  larger  sum. 

equity  where  the  judgment  or  decree  in  n  Act  of  Sept.  %i,  1789,  ch.  20,  sec 

his  favor  is  for  a  less  sum  than  the  17,  1  Stat.  L.  83. 

amount  necessaiy  to  give  the  court  iu-  12  Act  of  Sept.  29,  1789,  ch.  21,  see.  2, 

risdiction  of  the  cause  in  the  first  m-  i>Act  of  May  26,  1790,  ch.  13;  Act 

stance.    Act  of  Sept  24, 1789,  ch.  20,  sec.  of  Feb.  18,  1791,  ch.  8  (repealed  by  Act 
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4ieenth  century,  and  from  the  date  of  such  expiration  or  repeal,  for  a 
period  for  more  than  fifty  years,  there  was  no  general  statute  in  force 
fixing  the  fees  or  costs  to  be  allowed  in  federal  courts,  or  even  so 
much  as  expressly  recognizing  the  right  of  parties  to  recover  costs. 
The  federal  courts  nevertheless  continued  to  allow  costs  and  fees  in 
conformity  with  the  fee  bills  of  the  respective  states  wherein  the 
different  federal  courts  sat.  Under  this  practice  the  costs  in  the 
federal  court  in  cases  at  conmaon  law  were  governed  by  the  fee  bill 
of  the  state  applicable  to  actions  at  law,  and  the  costs  in  equity  were 
governed  by  the  fees  and  costs  allowed  in  the  chancery  courts  of  the 
state.^*  The  propriety  of  allowing  some  costs  in  the  federal  courts 
was  never  so  much  as  even  questioned,  though  no  express  provision 
for  the  allowance  of  costs  was  to  be  found  in  any  act  of  Congress.*^ 
In  cases  where  the  fee  bills  of  the  state  courts  did  not  contain  items 
of  service  that  were  considered  allowable  in  the  federal  courts,  the 
practice  was  to  refer  to  some  previous  fee  bill  in  which  an  allowance 
was  made  for  some  service  corresponding  with  the  one  in  question,*® 
or  the  matter  was  determined  on  the  simple  principle  of  quantum 
meruit}'^ 

After  a  federal  court  had  once  adopted  a  state  fee  bill,  it  was  held 
proper  for  it  to  continue  to  allow  a  particular  item  notwithstanding 
the  subsequent  passage  of  a  state  statute  abolishing  such  item  of  cost 
in  proceedings  in  the  state  court.  The  idea  on  which  the  court  here 
proceeded  was  that  the  allowance  of  costs  in  the  federal  courts  is  a 
matter  of  practice,  rather  than  a  matter  of  strict  right  determinable 
by  the  state  law.*® 

§  1987.  Statutory  Fees  and  Coita  in  Federal  Courts. 

Finally,  in  order  to  harmonize  the  practice  somewhat,  as  to  the 
allowance  of  costs  in  the  different  federal  courts,  and  to  obviate  some 
uncertainties,  a  statute  was  enacted  in  1853,  fixing  the  amounts  and 
items  to  be  allowed  to  various  oflicers,  parties,  and  persons  concerned 
with  the  proceedings.  *•    So  far  as  this  statute  goes,  the  fees  and  com- 

of  May  8,  1792,  ch.  34,  sec.  8)  ;  Act  of  1 6  Hathaway    17.     Roach     (1846)     2 

March  1,  1793,  ch.  20  (ascertaining  and  Woodb.  &  M.  70. 

fixing  fees  in  admiralty);  Act  of  Feb.  i<  Costs    in    Civil    Cases     (1862)     1 

25,  1795,  ch.  28;  Act  of  March  31,  1796,  Blatchf.  652. 

ch.  11.  i7Bottomley  v.  U.  S.  (1840)  1  Story 

14  Costs  in  Civil  Cases  {per  Mr.  Jus-  153. 

tice  Nelson,  1852),  1  Blatchf.  652,  653;  is  District  Attorneys'  Fees    {per  Mr. 

Pomroy    v.    Barter    (1839)     1    McLean  Justice  Nelson,  1851)   1  Blatchf.  647. 

448;   Ex  parte  Paris   (1847)    3  Woodb.  i»  Revised    Statutes,    $    823   et   aeq,; 

&  M.  227;  Jerman  v.  Stewart  (1882)  12  Act  of  Feb.  26,  1853,  ch.  80,  10  Stat.  Ij. 

Fed.  274.    See  U.  S.  r.  Ringgold  (1834)  161;  Act  of  March  3,  1885,  ch.  175.  10 

8  Pet  150,  8  L.  ed.  899.  SUt  L.  670,  671.     For  annoUtions  to 
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pensation  enumerated  in  it  are  exclusive  of  all  others;  and  no  other 
costs,  as  respects  the  officers  and  persons  therein  described^  can  be 
taxed  and  allowed.^^  But  it  has  been  accepted  that  the  provisions  of 
this  statute  are  not  so  far  exclusive  as  to  necessitate  the  disallowance 
by  the  federal  courts  of  other  items  of  costs  than  such  as  are 
enimierated  in  the  fee  bill  contained  in  this  act^^  For  instance,  it  is 
settled  that  where  a  circuit  court  promulgates  a  rule  requiring  rec- 
ords to  be  printed  and  authorizing  the  expense  incident  thereto  to  be 
taxed  as  costs  in  the  cause,  such  rule  will  be  given  effect,  though  the 
statute  of  1853  makes  no  provision  for  such  an  item  of  costs.^'  Simi- 
larly in  circuits  where  it  had  previously  been  customary  to  allow  the 
prevailing  party  costs  for  travel  and  attendance,  the  statute  has  been 
construed  not  to  take  away  the  right  to  allow  such  items.'' 

The  charges  for  stenc^aphic  services  at  the  taking  of  testimony 
upon  an  accounting  before  the  master  are  not  taxable  as  costs,  unless 
the  parties  consent  to  the  employment  of  the  stenographer.'^ 

§  1888.  Equity  Bules  Belating  to  Cofts. 

In  considering  the  power  of  the  courts  of  equity  to  adjudge  costg 
and  to  fix  the  amount  to  be  allowed  for  the  different  items  properly 
allowable  as  costs,  it  should  not  be  overlooked  that  this  matter  is  to 
a  very  considerable  degree  placed  within  the  control  of  the  courts  by 
virtue  of  the  power  delegated  to  them  of  making  rules  for  the  regula- 
tion of  their  own  practice.  The  supreme  court  has  been  given  the 
power  from  time  to  time  to  prescribe  rules  regulating  the  whole  prac- 

this  statute,  see  2  Fed.  Stat  Anno.  277  Co.  v,  Penberthy  Injector  Co.  (C.  C.  A.; 

et  seq.  1901)    109  Fed.  954,  4S  C.  C.  A.  700; 

so  Dedekam  v.  Vose  (1853)  3  Blatchf.  Also  in  the  fourth  circuit.  In  re  Hoyt 

163;    Thorne   v.   The    Victoria    (1862)  (1903)  119  Fed.  987. 

Fed.  Cas.  No.  13,988;  Jordan  v.  Agawam  si  Jerman  v,  Stewart  (1882)  12  Fed. 

Woollen  Co.  (1869)  3  Cliff.  239.  276. 

Where  Congress  has  legislated  and  al-  ss  Jordan    v,    Agawam    Woollen    Co. 

lowed  no  fees,  none  can  be  allowed  by  (1869)     3    Cliff.    239,    Fed.    Cas.    No. 

the  courts,  and  where  the  statute  says  7,516;    Primrose  v.   Fenno    (1902)    113 

that  the  officers  enumerated  shall   re-  Fed.  376. 

ceive  certain  fees  and  none  other,  the  ss  Nichols    v,    Brunswick     (1867)     3 

courts  cannot  enlarge  them.    Jerman  V,  Cliff.  88;  Celluloid  Mfg.  Co.  v.  Chuidler 

Stewart  (1882)  12  Fed.  276;  The  Haiti-  (1886)  27  Fed.  12;  L.  E.  Waterman  Co. 

more  (1869)  8  Wall.  377,  19  L.  ed.  463;  v,  Lockwood  (1904)  128  Fed.  174.    But 

Jones  V.  Schell   (1870)  8  Blatchf.  79.  see     (in    second    circuit)     Wooeter    9. 

Premiums  paid  upon  an  appeal  bond  Handy    (1885)    23  Fed.  61;   Hussey  v. 

and  on  a  supersedeas  bond  have  been  Bradley    (1864)    3  Blatchf.  210.     Com- 

allowed  as  taxable  disbursements  in  the  pare  Huntress  v.  Town  of  Epsom  (1883) 

second    circuit.      Edison    i?.    American  16  Fed.  732. 

Mutoscope   Co.    (1902)    117    Fed.    192.  s 4  Bridges  v.  Sheldon  (1880)  7  Eed. 

But  the  same  item  has  been  disallowed  42. 
in  the  sixth  circuit.    Lee  Injector  Uig. 
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tioe  to  be  uaed  in  suits  in  equity  by  the  circuit  and  district  court,*' 
and  the  circuit  and  district  courts  themselves  have  been  endowed  with 
authority  to  make  rules  and  orders  for  the  regulation  of  their  own 
practice  in  any  manner  not  inconsistent  with  the  laws  of  the  United 
States  or  with  the  rules  prescribed  by  the  supreme  court.*®  Undoubt- 
edly the  question  of  the  allowance  of  costs  in  equity,  and  more  par- 
ticularly the  determination  of  the  amount  of  the  costs,  where  this  is 
not  fixed  by  statute,  and  the  mode  in  which  they  are  to  be  allowed 
and  the  time  at  which  they  may  be  adjudged  are  matters  of  practice 
within  the  competence  of  the  federal  courts  to  control  by  rules  and 
orders  properly  made  by  them.*''  We  accordingly  find  that  the  mat- 
ter of  the  allowance  of  costs,  especially  as  regards  costs  incident  to 
interlocutory  steps,  is  regulated  to  a  very  considerable  degree  by  the 
equity  rules  promulgated  by  the  supreme  court  *^  and  by  local  rules 
of  the  different  circuits. 


§  1989.  Coitt  Incident  to  Printing  Evidence  and  Briefs. 

Courts  of  equity,  in  the  exercise  of  the  power  to  order  the  proceed- 
ings before  them,  and  in  pursuance  of  the  express  power  to  make 
rules,  have  authority  to  provide  by  rule  for  the  allowance  of  items  of 
costs  not  provided  for  by  statute,  such  as  the  cost  of  printing  the  evi- 
dence.*^ But  the  cost  of  printing  briefs  or  arguments  is  not  allowed 
as  part  of  the  taxable  costs,  except  when  specially  provided  for  by 
rule,  or  authorized  by  the  court.'®  Where  a  rule  provides  that  the 
costs  of  printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  given,  such  expense  is  taxable  though  the  printing  is 
done  at  the  instance  of  the  appellant,  instead  of  being  done  at  the 

SB  917  R.  S.  regarding  costs  rules  of  decision  to  be 

>•  918  R.  8.     See  also  Equity  Rule  followed  by  the  federal  courts  in  actions 

89.  at  law.     Hathaway  v.  Roach   (1846)   2 

S7  See  note  to  Tug  River  Coal  etc.  Co.  Woodb.  &  M.  63;  Ethridge  v.  Jackson 

V.  Brigel   (C.  C.  A.;  1896)  17  C.  C.  A.  (1874)  2  Sawy.  698,  Fed.  Gas.  No.  4,641. 

369.    The  ti^ation  of  costs  is  so  far  a  ss  See,  e.  g.,  equity  rules  26,  28,  29, 

matter    of    practice,    as    distinguished  34,  36,  64,  62,  84. 

from  right,  that  a  decree  is  not  nec^-  29Tes1a  Electric  Co.  e.  Scott  (1900) 

sarily  erroneous  for  failure  to  contain  101  Fed.  624. 

an  adjudication  on  the  question  of  costs.  io  Ew  parte  Hughes  (1886)  114  U.  S. 

They  may  be  allowed  by  rule  or  may  be  648,  29  L.  ed.   281,  6  Sup.  Ct.   1008; 

ordered  to  be   taxed   upon  subsequent  Kursheedt  Mfg.   Co.   v.  Naday    (C.  C. 

motion.    Stonr  v.  Livingston  (1839)   13  A.;  1901)    108  Fed.  918   (in  second  cir- 

Pet.  368,  10  L.  ed.  204.  cuit) ;    Luxfer   Prison   Patents   Co.    v. 

But  it  has  been  held  that  the  matter  Elkins  (1900)  99  Fed.  29  (  in  third  cir- 
of  the  allowance  of  costs  is  a  matter  of  cuit) ;  Lee  Injector  Mfg.  Co.  v.  Pen- 
right,  and  not  a  mere  matter  of  prac-  berthy  Injector  Co.  (C.  C.  A.;  1901) 
tice,  so  far  as  to  make  the  state  laws  109  Fed.  964  (in  sixth  circtdt). 
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instance  of  the  clerk,  where  the  clerk  accepts  the  printed  copies  sup- 
plied by  counseL'* 

§  1890.  Docket  Fee  in  Faror  of  Solicitor 

The  statute  governing  the  costs  and  allowi^ces  taxable  in  federal 
courts  provides  for  a  docket  fee  to  be  taxed  on  the  final  hearing  in 
equity.'^  A  final  hearing  in  the  sense  of  this  statute  is  the  hearing 
on  the  merits.**  The  docket  fee  will  not  be  allowed  where  the  plain- 
tiff takes  a  voluntary  dismissal  under  an  order  of  court  allowing  the 
same ;  '*  and  this,  even  though  the  order  of  dismissal  is  taken  after 
the  defendant  has  closed  his  case  at  the  hearing.  Nor  does  the  fact 
that  the  order  of  court  allowing  the  dismissal  contains  provision  for 
the  use  of  depositions  filed  therein  at  any  subsequent  hearing  on  the 
same  cause  of  action  make  such  a  discontinuance  a  final  hearing.*^ 

§  1991.  Ho  Corti  against  United  States. 

It  is  a  rule,  recognized  in  numerous  decisions,  and  expressed  in 
one  of  the  supreme  court  rules,  that  costs  are  not  to  be  awarded 
against  the  United  States.**  But  though  costs  cannot  be  recovered  by 
direct  judgment  or  decree  against  the  United  States  in  any  cause, 
they  may  nevertheless  be  set  off  against  any  legal  claim  in  an  action 
by  the  United  States  to  recover  money  in  the  hands  of  a  party  who 
has  a  claim  for  costs  against  the  United  States.*^ 

§  1992.  Coiti  Inouired  in  State  Court  before  Semoral. 

"Where  a  suit  comes  into  the  federal  court  by  removal  it  brings 
along  with  it  all  costs  accruing  or  attaching  while  the  cause  was  in 
the  state  court,  and  these  are  to  be  taxed  and  adjudged  by  the  federal 
court  along  with  the  costs  incurred  in  the  federal  court** 

siJayne  o.  Loder  (C.  C.  A.;  1907)  For  full  annotationg  on  this  provi- 
1S3  Fed.  739,  82  C.  C.  A.  626.  sion  of   the   statute,  see  2  Fed.   SUt. 

ss  824  R.  S.  Anno.  27^-282. 

"Wooeter  v.  Handy  (1885)  23  Fed.  »  Supreme  Court  Rule  No.  24  (4); 
56.  United    States    v.    Barker     (1817)     2 

S4Woo8ter  v.  Handy  (1885)  23  Fed.  Wheat  395,  4  L.  ed.  271;  Hathaway  v. 
56;  Coy  v.  Perkins  (1882)  13  Fed.  112;  Roach  (1846)  2  Woodb.  &  M.  68. 
Smith  V.  Western  Union  Tel.  Co.  (1897)  s?  United  States  v.  Ringgold  (  1834) 
81  Fed.  242;  Cleaver  v.  Traders'  Ins.  8  Pet.  150,  8  L.  ed.  899. 
Co.  (1889)  40  Fed.  865;  The  Mount  ss  cleaver  t?.  Traders' Ins.  Co.  (1889) 
Eden  (1898)  87  Fed.  483.  Contra^  see  40  Fed.  863;  Wolf  v.  Connecticut  Mut. 
Goodyear  v.  Sawyer  (1883)   17  Fed.  2.  L.  Ins.  Co.    (1874)    1   Flipp.  377,  Fed. 

SS  Kaempfer  t7.  Taylor  (1897)  78  Fed.  Cas.  No.  17,924.  See  Gier  r.  Gregg 
795;  Manufacturing  Co.  i;.  Colvin  (1847)  Fed.  Cas.  No.  5,406;  Akerly  v. 
(1882)  14  Fed.  269.  Vilas  (1872)  Fed.  Cas.  No.  120. 
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Upon  removal  of  a  cause  from  a  state  court,  that  court  lOses  juris- 
diction and  is  left  without  power  to  render  a  valid  decree  for  the  costs 
incurred  in  that  court  prior  to  removal.^^ 

General  Principles  Governing  Costs  in  Equity. 

§  1993.  When  Coits  Iby  Be  Adjudged— Interloontory  and  Final  Costs. 

Costs  may  be  adjudged  at  the  incidental  stages  of  the  suit,  or  they 
may  be  adjudged  at  the  hearing  on  the  merits,  or  ajfc  the  hearing  on 
further  directions.  The  incidental  costs  that  are  adjudged  from 
time  to  time  during  the  proceedings  are  known  as  interlocutory 
costs.^^  Those  that  are  adjudged  at  the  hearing  on  the  merits  or  at 
the  hearing  on  further  directions  are  known  as  final  costs.  Interlocu- 
tory costs  are  allowed  and  taxed  during  the  prc^ess  of  the  cause  from 
time  to  time,  as  occasion  may  require.  They  are  allowed  as  inci- 
dental to  the  taking  of  interlocutory  steps  and  are  adjudged  by  the 
court,  in  its  discretion,  in  accordance  with  its  practice  as  determined 
by  usage  or  express  rules.  The  final  costs  are  usually  spoken  of  as 
"costs  of  the  cause."  It  is  chiefly  with  these  costs  that  we  are  to 
deal  in  this  chapter.  In  the  English  practice  it  is  said  that  the  time 
for  the  allowance  of  the  costs  of  the  cause  is  upon  the  occasion  of  the 
hearing  on  further  directions ;  **  but  of  course  where  there  is  no 
necessity  for  a  hearing  on  further  directions,  the  costs  of  the  cause 
are  properly  adjudged  at  the  hearing  on  the  merits,**  The  costs, 
when  decreed,  are  a  part  of  the  judgment  or  decree  of  the  court, 
though  in  fact  they  are  not  taxed  until  after  the  decree  is  rendered ; 
and  in  many  cases  it  is  not  possible  to  tax  them  until  afterwards/^ 

§  1994.  Costs  Subject  toDiscretion  of  Court. 

Xo  general  proposition  relating  to  costs  is  more  thoroughly  well 
settled  than  that  in  the  court  of  equity  costs  are  entirely  within  the 

But  it  has  been  held  in  the  second  «oQoodyear    v.    Sawyer     (1883)     17 

circuit,  contraiy  to  the 'ruling  in   the  Fed.  6;  Avery  o.  Wilson  (1884)  20  Fed. 

first  two  cases  cited   in  the  preceding  856. 

note,  that  costs  accruing  in  the  state  4i  3  Dan.  Ch.  Pr.  1;  Fletcher,  £q.  PI. 

court  prior  to   removal  cannot  be   re-  ft  Pr.   f  742;   Humiston  o.  Stainthorp 

covered  in  the  federal  court,  unless  the  (1864)  2  Wall.  106,  17  L.  ed.  905. 

items  of  those  costs  are  contained  in  the  <>  Cobum  r.  Schroeder  (1881)  8  Fed. 

fee  bill  of  the  Act  of  1853.     Clare  v.  522. 

Bank  (1878)  Fed.  Cas.  No.  2,793;  Chad-  4t  Sizer  r.  Many  (1853)   16  How.  98, 

bourne  v.  Insurance  Co.  (1887)  31  Fed.  104,  14  L.  ed.  861,  863. 
625. 

>9  Xational  Steamship  Co.  r.  Tugman 
(1895)  67  Fed.  16. 
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discretion  of  the  court  Costs  in  equity  depend,  so  it  is  said,  upon 
conscience,  and  upon  a  full  and  satisfactory  view  and  determination 
of  the  whole  merits  of  the  case.^^  This  rule  is  applied  in  equity 
causes  in  the  circuit  courts  of  appeals  as  well  as  in  courts  of  first 
instance.  The  imposition  of  costs  in  equity  is  never  determined  by 
unbending  rules  of  general  application;  and  it  has  been  observed 
that  any  attempt  to  prepare  and  enforce  iron-clad  rules  as  to  costs 
would  more  often  than  otherwise  lead  to  injustice.^*^ 


§  1996.  Scope  of  This  Discretion. 

The  statement  that  costs  in  equity  depend  upon  the  discretion  of 
the  court  must  be  understood  as  referring  primarily  to  the  matter  of 
the  incidence  of  the  costs,  that  is,  to  the  question  whether  costs  shall, 
in  a  particular  situation,  be  imposed  on  the  one  party  or  the  other. 
Where  reference  is  had  to  the  discretion  of  the  court  as  regards  costs, 
it  is  generally  to  be  assumed  that  the  court  has  a  power,  statutory  or 
inherent,  to  dispose  of  the  matter  of  costs,  and  that  the  amount  and 
items  allowable  as  costs  are  already  determined  by  statute  or  by  rules 
of  the  court;  and  judicial  discretion  is  usually  brought  into  play  only 
at  the  point  of  determining  which  party  shall  bear  them.  However, 
as  we  shall  presently  see,  the  discretion  of  the  court  sometimes  extends 
to  the  matter  of  primary  liability  for  costs,  and  the  amount  to  be 
allowed,  as  well  as  to  the  matter  of  the  incidence  of  the  costs.^* 

§  1996.  Hature  of  Discretion  as  to  Costs. 

The  term  discretion,  as  used  in  connection  with  the  matter  of  the 
disposition  of  costs,  does  not  mean  a  capricious,  arbitrary,  or  blind 
discretion,  but  a  discretion  to  be  exercised  upon  principle,  and  with 
due  reference  to  the  general  rules  of  practice  of  the  court.*^  It  is 
an  equitable  judicial  discretion  resulting  from  a  consideration  of 
the  entire  case  and  exercised  in  conformity  with  the  suggestions  of 

44Ken  V.  Trenehard  (1906)  146  Fed.  in  controversy.    Gibson  v.  Railroad  Co. 

246;    Wiegand  v.   Copeland    (1882)    14  (1887)^31  Fed.  553. 

Fed.  118;   Eastbum  v.  Kirk   (1817)   2  4SXorthem  Trust  Ck>.  v.  Snyder  (C. 

Johns.  Ch.  318;  Black  v.  O'Brien  (1880)  C.  A.;  1897)   77  Fed.  818,  23  C.  C.  A. 

23  Hun  82.  480;  Johnston  v,  Foos  Mfg.  Co.  (C.  C. 

But   it  should  be   remembered   that  A.;  1906)   141  Fed.  90,  72  C.  C.  A.  106. 

the  general  discretion  of  the  court  of  «•  As  in  the  case  where  costs,  dis- 

equi^  as   regards   costs    is   somewhat  bursements,  and  expenses  are  charged 

aDrid£[ed  by  the  statute  which  disables  against  the  fund  in  the  cause.    Bee,  pwi, 

the  plaintiff  from  reeovering  his  costs  ||  2041-2048. 

upon  obtaining  a  decree  for  less  than  47  Vancouver  f?.  Bliss  (1805)  11  Ves. 

five  hundred  dollars  in  a  case  where  Jr.  458. 
jurisdiction  is  dependent  on  the  amount 
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reason  and  experience.  Though  the  general  principles  by  which  the 
courts  are  guided  in  the  exercise  of  this  discretion  can  be  gathered 
from  the  decisions  of  the  courts,  the  rules  thus  derived  are  to  be 
taken  merely  as  aids  and  as  embodying  suggestive  analogies.  They 
are  not  unbending  rules^  but  are  to  be  applied  only  as  experience  and 
justice  requira  The  court  of  equity  in  some  respects  regards  the 
granting  of  costs  to  a  party  in  the  light  of  a  testimonial  of  good  con- 
duct, and  it  will  therefore  generally  withhold  costs  from  one  who 
has  been  guilty  of  misconduct  with  reference  to  the  subject  of  the 
suit,  even  though  under  other  conditions  such  party  might  have  been 
considered  entitled  to  them.^® 

3  Daniell,  Chancery  Practice  2:  **  When  it  is  said  that  the  giving  of  costs  in 
courts  of  equity  is  entirely  discretionary,  it  must  not  be  supposed  that  these  courts 
are  not  governed  by  definite  principles  in  their  decisions  relative  to  the  costs  of 
proceedings  before  them.  All  that  is  meant  by  the  dictum  is,  that  these  courts  are 
not,  like  the  ordinary  courts,  held  inflexibly  to  the  rule  of  giving  the  costs  of  the 
suit  to  the  successful  party,  but  that  they  will,  in  awarding  costs,  take  into  their 
consideration  the  circumstances  of  the  particular  case  before  it,  or  the  situation 
or  conduct  of  the  parties,  and  exercise  their  discretion  with  reference  to  those 
points.  In  exercising  this  discretion,  however,  courts  of  equity  are  generally  gov- 
erned by  certain  fixed  principles  which  they  have  adopted  upon  the  subject  of 
costs,  and  do  not,  as  is  frequently  supposed,  act  upon  the  mere  caprice  of  the 
judge  before  whom  the  cause  happens  to  be  tried.'' 


§  1997.  Costs  of  Person  Acting  in  Sepresentative  Capaoity. 

It  may  be  stated  generally  that  the  same  principles  and  con- 
siderations as  to  the  awarding  of  costs  which  maintain  in  suits 
between  persons  suing  in  their  own  right  are  also  applicable  where 
parties  sue  or  defend  in  the  right  of  another.  Therefore  executors, 
administrators^  or  trustees  instituting  or  defending  suits  in  their 
representative  capacity  are  subject  to  the  same  rules  as  to  costs  as  if 
they  were  suing  or  defending  in  their  own  right.*®  To  be  sure,  it  is 
a  rule  that  the  costs  of  persons  acting  in  a  representative  or  fiduciary 
capacity  will  usually  be  reimbursed  out  of  the  fund  or  estate  which 
they  represent,  provided  the  court  has  jurisdiction  of  such  fund  or 
estate,  and  provided  the  representative  or  trustee  has  not  been  guilty 
of  any  dereliction  in  his  trust  or  impropriety  in  connection  with  the 
litigation.  This  doctrine  of  the  reimbursement  of  the  person  suing  or 
defending  in  the  right  of  another  is  totally  different  from  that  as  to 
his  primary  liability  for  costs.*^ 

4S  3  Dan.  Ch.  Pr.  26.  to  For  a  discussion  of  the  conditions 

«•  3  Dan.  Ch.  Pr.  7.  under  which  the  costs  and  expenses  of  a 
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§  1988.  General  Bule  Allowing  Coits  to  Snooetsfnl  Party. 

Though  ooets  in  equity  are  subject  to  the  general  discretion  of  the 
court  and  are  not  controlled  bj  the  inflexible  rule  prevailing  in 
courts  of  law,  it  is  nevertheless  true  that,  as  a  general  rule,  costs  in 
equity  causes  are  allowed  to  the  successful  party ;  ^^  or  at  least,  such 
party  is  prima  facie  presumed  to  be  entitled  to  costs.'**  It  is  a  well 
known  rule  of  the  civil  law  that  the  unsuccessful  litigant  shall  pay 
costs  to  his  successful  adversary.  Victus  victori  in  expensis  condemr 
natus  est.  This  principle  has  been  adopted  in  courts  of  law  under  the 
English  and  American  system,  and  in  courts  of  equity  to  the  extent, 
at  least,  of  throwing  upon  the  prevailing  party  the  burden  of  showing 
circumstances  sufficient  to  displace  the  prima  fads  right  of  the  suc- 
cessful party  to  costs.^^  However,  if  the  unsuccessful  party  can  show 
the  court  circumstances  sufficient  to  justify  it  in  going  against  the 
ordinary  rule  and  that  to  impose  costs  on  him  in  whole  or  in  part 
would  be  inequitable,  costs  may  be  disallowed  to  the  successful  party. 
The  burden  of  overcoming  the  presumption  is  on  the  party  object- 
ing to  the  application  of  the  general  rule.** 

Gibson,  Suits  in  Chancery  (2d  ed.)>  I  583:  "  Ab  a  rule,  ooeta  foUow  the  result 
of  the  suit;  but  this  is  because,  as  a  Tule,  it  is  equitable  that  they  should.  This 
rule  is  seldom  departed  from,  except  when  it  would  be  inequitable  to  follow  it. 
Parties,  though  unsuccessful,  are  sometimes  exonerated  from  costs,  because  of 
their  good  conduct,  or  some  equity;  and  on  the  other  hand,  successful  parties  are 
sometimes  taxed  with  costs,  because  of  their  bad  conduct.  A  complainant  may  be 
entitled  to  the  relief  he  prays,  and  yet  be  guilty  of  some  conduct  connected  with 
the  suit,  or  the  subject-matter,  that  offends  the  conscience  of  the  court;  and  so, 
a  defendant  may  lose  a  suit,  and  yet  commend  himself  to  the  favor  of  a  conscien- 
tious chancellor ;  in  such  cases,  the  court  will  adjudge  the  costs  so  as  to  meet  the 
requirements  of  equity,  and  conform  to  the  practice  of  the  oourt  in  such  matters." 

8  1999.  Costs  in  Suit  Inyolving  Title  to  Bealty. 

The  courts  of  equity  are  particularly  inclined  to  follow  the  analogy 
of  the  practice  at  law  and  award  costs  to  the  successful  party  in  all 
suits  where  the  title  to  realty  is  involved  and  there  are  no  special 
equities  bearing  on  the  right  to  costs.  It  is  a  general  rule  in  such 
cases  that  a  plaintiff  who  recovers  all  is  entitled  to  costs.^^ 

person  suing  or  defending  in  the  right  ss  3  Dan.  Ch.  Pr.  6. 

of  another  may  be  reimbursed  out  of  the  ^^  Hovey  v.  Stevens  (1846)  4  Woodb. 

trust  fund  or  estate,  see  poatf  I  2041.  &  M.  32,  33. 

Bi  Warren  17.  Burnhara  (1887)  32  Fed.  &b  Consolidated  Cal.  etc.  C?o.  r.  Baker 

679.  (1004)    131   Fed.  989;  Hunter  v.  Mari- 
es Jayne  V.  Loder    (C.  C.  A.;   1907)  boro    (1846)   2  Woodb.  &  M.  168,  Fed. 

153  Fed.  739»  82  C.  C.  A.  626.  Cas.  No.  6,908.    See  Kittredge  v.  Race 
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§  SiOOO.  Costs  in  Suit  for  Infringement  of  Patent  or  TrademarlL 

A  plaintiff  in  an  infringement  suit  will  be  allowed  full  costs 
where  he  is  successful  on  the  question  of  infringement^  though  upon 
the  reference  to  ascertain  the  damages  no  damages  are  proved,  if  it 
appears  that  the  defendant  has  vigorously  contested  the  suit  on  the 
question  of  infringement  and  thereby  prolonged  the  litigation  and 
increased  the  expense.^® 

In  a  trademark  case,  also,  costs  are  awarded  according  to  the 
ordinary  rule  that  a  decree  in  favor  of  the  plaintiff  carries  costs.  The 
circumstance  that  the  plaintiff  may  have  made  no  demand,  before 
bringing  suit,  that  the  defendant  should  cease  the  unlawful  user  of 
the  trademark  is  immaterial.^^ 

§  2001.  Bisclaimer  as  Affecting  Bight  to  Costs  in  Patent  Suit. 

A  patentee  who,  in  his  specification,  makes  too  broad  a  claim  for 
his  patent — as  regards  his  being  its  first  inventor  or  discoverer — ^may 
maintain  a  suit  for  the  infringement  of  so  much  of  the  patent  as  he 
has  a  valid  title  to,  but  he  is  not  entitled  to  recover  his  costs  in  such 
suit  against  the  infringer  unless  he  has  entered  a  timely  disclaimer 
in  the  patent  office,  and  before  suit  brought,  as  to  those  parts  of  the 
patent  of  which  he  is  not  actually  the  first  inventor  or  discoverer ;  *® 
but  this  rule  does  not  apply  in  the  appellate  court,  where  the  decree 
of  the  court  below  is  found  erroneous  and  that  court  is  directed  by 
the  mandate  of  the  appellate  court  to  enter  a  decree  sustaining  some 
of  the  claims  of  the  patent  in  suit.  In  such  case  the  party  against 
whom  the  decree  is  erroneously  rendered  in  the  lower  court  is  com- 
pelled to  appeal  in  order  to  avail  himself  of  his  right,  and  he  is  enti* 
tied  to  costs  of  the  appeal.^^ 

§  2002.  When  Sucoessfnl  Plaintiff  Not  Allowed  Costs. 

The  costs  of  a  suit  will  be  imposed  upon  a  successful  plaintiff  where 
there  are  special  circumstances  sufficient  to  justify  this  course.    That 

(1875)  02  U.  S.  116,  121,  23  L.  ed.  488,  107,  15  L.  ed.  557,  563;  Gage  v.  Herring 

490.  (1882)    107  U.  S.  640,  646,  2  Sup.  Ct. 

66  Calkins  r.  Bertrand   (1881)  8  Fed.  819,  27  L.  ed.  601,  604;  Metallic  Extrac- 

766.    In  Kirk  t?.  DuBois  (1891)  46  Fed.  tion  Co.  v.  Brown   (1901)   110  Fed.  666, 

486  the  plaintiff  was  allowed  full  costs  49  C.  C.  A,  147;  Fairbanks  r.  Stickney 

in  an  infringement  suit  though  at  the  (C.  C.  A.;  1903)  123  Fed.  79,  59  C.  C.  A, 

reference  he  was  found  to  be  entitled  209;  Kahn  v.  Starrels  (C.  C.  A.;  1906) 

only  to  nominal  damages.  130  Fed.  597.  69  C.  C.  A.  371 ;  Ide  r. 

57  Sawyer  v.  Kellogg   (1881)    9  Fed.  Trorlicht   (1902)    115  Fed.  137,  150,  63 

601.  C.  C.  A.  341. 

B  8  O'Reilly  v.  Morse  (1863)   15  How.       69  Johnson  r.  Foos  Mfg.  Co,    (C,  C. 

120,  121,  136,  14  L.  ed.  626,  633;  Sey-  A.;  1906)  141  fed.  73,  90,  72  0.  C.  A, 

mour  V,  A{c€k>rmick  (1856)  19  How.  96,  105, 
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tiie  plaintifF  has  been  guilty  of  misoonduct  in  respect  to  the  nutters 
about  which  the  suit  is  brought/^  or  has  been  guilty  of  laches  in  the 
institution  or  prosecution  of  the  suit  •*  has  been  held  sufficient  to  jus- 
tify a  disallowance  of  costs  to  him.  So,  where  the  plaintiff's  claim^ 
though  established  by  proof,  appears  to  be  excessive  and  in  some 
respects  of  doubtful  equity,  the  court  may,  in  its  discretion,  refuse 
to  allow  costs  to  the  plaintiff.®* 

A  plaintiff  who  fails  upon  the  main  issues  in  controversy,  but  who 
succeeds  on  an  issue  of  trivial  importance,  has  been  denied  costs  as 
against  the  defendant.®^ 


§  2008.  Costs  upon  Bill  to  Bedeem. 

There  is  a  class  of  cases  in  which  the  successful  plaintiff  is  charged 
with  the  costs  of  the  suit  regardless  of  any  fault  or  misoonduct 
imputable  to  him.  These  cases  arise  where  the  plaintiff  finds  himself 
in  such  position  that  he  must  appeal  to  the  court  of  equity  to  exert 
its  power  to  relieve  his  property  of  some  burden  or  to  relieve  himself 
of  some  obligation  created  by  himself  or  by  others  under  whom  he 
claims.     For  instance,  where  a  suit  is  brought  to  redeem  property 

60  Hill  V,  The  Triumph  (1841)   Fed.  advantage  of  her  oovertare  and  recovers, 

Cas.  No.  6,600.  the  defendant  having  done  nothing  in- 

<i  Anonymous    (1737)    2    Atk.    147;  equitable;   where  a  vendor  compels  a 

Pearce  t>.  Newlyn   (1818)   3  Madd.  Ch.  specific  performance,  but  had  not  shown 

186,  189.    See  also  cases  cited  in  follow-  a   ^[ood   title   before   suit;    where   the 

ing  note.  plaintiff  was  greatly  in  fault  but  the 

6 >  Merritt ft  Chapman  etc.  Co.  v,  Mor-  strict  law  was  in  his  favor;  where  the 
ris  ft  Chimmings  Dredging  Co.  ( C.  C.  A. ;  plaintiff  has  obtained  a  bargain  oppres- 
1904)  127  F^.  770;  Merritt  ft  Chap-  sive  to  the  defendant;  where  the  plain- 
man  etc.  Co.  0.  Chubb  (C.  C.  A.;  1901)  tiff  recovers,  but  claimed  greatly  too 
113  Fed.  173,  51  C.  C.  A.  119.  much;   where  the  defendant  offered  a 

Situations  in  which  a  court  of  equity  reasonable  settlement  before  the  suit; 

may  properly  ffive  a  decree  for  costs  where  the  plaintiff  has  been  guilty  of 

against    the    plaintiff,    though    a    de«  laches,  or  his  mistake  caused  the  suit; 

cree    on    the    merits     has    been     en-  where  the  plaintiff's  own  mistake  neces- 

tered  in  his  favor,  have  been  summar*  sitated  the  suit;   where  the  plaintiff's 

ieed  substantially  as  follows:     Where,  recovery  is  less  than  five  hundred  dol- 

in  a  suit  to  quiet  the  plaintiff's  title,  lars  in  a  suit  where  Jurisdiction  is  de- 

the  defendajit  claims  nothing;  where  the  pendent  on  the  amount  in  controversv. 

defendant  is  a  mere  stakeholder;  where  Finally,  it  may  be  added,  in  almost  all 

the   plaintiff  seeks  to   redeem  from   a  cases  where  the  plaintiff  obtains  relief 

mortgage ;  where  a  full  tender  was  made  and    the    defendant    is    insolvent,    the 

before  suit;  where  the  defendant  is  an  court  will  require  the  plaintiff  to  pav 

administrator,  or  executor,  without  as-  the  costs  due  to  the  officers  of  the  court, 

sets,  and  the  plaintiff  knew  that  fact;  and  his  own  witnesses,  in  the  first  in- 

where  the  defendant  is  an  heir,  claiming  stance,  and  give  him  a  judgment  over 

nothing,  and  especially  where  he  is  a  against  the  defendant  for  such  costs, 

minor;   where  an  infant  on  attaining  See  Gibson,  Suits  in  Chan.    (2d   ed.) 

majority    sues    to    have   his   deed    set  §  687. 

aside,  the  defendant  being  guilty  of  no       <*  Marks   Adjustable   Folding   Chair 

fraud;  where  a  married  woman  takes  Co,  v,  Wilson  (1890)  43  Fed.  302. 
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from  a  mortgage  or  other  lien,  the  plaintiff  mnst  pay  the  oosts  inci- 
dent to  the  proceeding,  provided  the  defendant  has  been  guilty  of  no 
wrong  and  does  not  subject  himself  to  equitable  liability  for  costs  by 
his  attitude  or  conduct  in  the  litigation.^*  In  order  to  relieve  him- 
self from  liability  for  costs  in  a  bill  to  redeem  the  plaintiff  should,  in 
his  bill,  offer  to  pay  what  is  properly  due,  and  if  he  does  not,  he  is 
chargeable  with  costs.^^  In  such  a  suit  costs  will  not  be  allowed  to 
either  where  the  defendant  denies  the  right  to  redeem  and  the  plain* 
tiff,  instead  of  tendering  the  balance  due,  insists  upon  an  unoondi- 
tional  surrender.** 

§  S004.  Oosts  of  Suit  Brought  for  PlaintiFs  Soeurity  or  Belief. 

The  rule  imposing  costs  on  the  successful  plaintiff  applies  in  all 
cases  where  the  proceeding  is  instituted  exclusively  for  the  plain- 
tiff's benefit  or  for  his  security,®^  provided  the  situation  making  the 
suit  necessary  has  not  been  brought  about  by  any  fault  of  the  defend- 
ant. Thus  in  suits  to  perpetuate  testimony  costs  are  never  adjudged 
against  the  defendant,  for  such  suits  are  instituted  merely  to  protect 
the  plaintiff  in  the  future.*® 


§  800V.  Plaintiff  Taxed  with  Costs  of  Unnecessary 

In  coming  to  a  decision  on  the  subject  of  costs  the  court  is  fre- 
quently governed  by  a  desire  to  discourage  unnecessary  litigation. 
Acting  upon  this  consideration  the  court  will  deny  costs  to  a  success- 
ful plaintiff  where  the  suit  was  unnecessary  or  the  same  result  could 
have  been  attained  in  some  other  way.*®  An  offer  on  the  part  of  the 
defendant  to  submit  to  a  decree,  if  such  offer  is  made  in  open  court, 
may  suffice  to  defeat  the  plaintiff's  right  to  the  future  costs  of  the 
suit.  Such  an  offer  made  out  of  court,  however,  will  not  be  acted 
upon.^* 

§  2006.  Plaintiff  Taxed  with  Costs  of  Unnecessary  Proof. 

Where  a  plaintiff  grossly  exaggerates  his  claim  and  causes  a  great 
waste  of  time  by  the  introduction  of  a  large  amount  of  irrelevant 

«4  3  Dan.  Ch.  Pr.  13.  68  Clifton  v.  Orchard   (1737)   1  Atk. 

<5  Baldwin  v.  EI7  (1860)  9  How.  580,  610. 

18L.  ed.  260.  <9  Millington  v.  Fox    (1838)   3  Myl. 

«Loyeridge  v.  Lamed  (1881)  7  Fed.  &  C.  352;  Macartney  v.  Graham  (1831) 

204.  2  Ruas.  h  M.  353. 

•THovey  v.  Stevens  (1846)  3  Woodb.  70  New  Providence  r.  Halsey   (1886) 

«  M.  32,  33,  117  U.  &  337,  29  Ii.  ed,  904. 
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evidence,  he  will  be  denied  costs  as  against  the  defendant,  thongh  he 
recovers  on  part  of  his  claim; ^^  or  at  least  the  defendant  will  be 
relieved  of  costs  to  the  extent  of  all  the  irrelevant  matter.^' 

§  2007.  Costs  Where  Defendant  Bisolaims. 

A  defendant  who  files  a  disclaimer  to  the  property  in  controversy 
is  not  ordinarily  held  liable  for  costs,  unless  by  his  own  attitude  in 
the  matter  he  has  made  the  suit  necessary.  But  though  a  defendant 
disclaims,  he  may,  in  the  discretion  of  the  court,  be  subjected  to  costs 
if  his  bearing  in  the  litigation  is  not  altogether  fair  and  open.  For 
instance,  a  defendant  who  disclaimed  has  nevertheless  been  held  liable 
for  costs  where  it  appeared  that  he  held,  but  would  not  produce,  a 
contract  relating  to  the  subject  of  the  suit,  which  contract,  if  pro* 
duced,  would  have  disclosed  the  nature  of  his  former  interest  or 
claim.^* 

§  2008.  Effeot  of  Tender  upon  Liability  for  Costs. 

It  is  upon  the  principle  of  discouraging  unnecessary  litigation 
that  a  valid  tender  is  held  to  be  suificient  to  defeat  the  plaintiff's  right 
to  costs,  even  though  the  plaintiff  succeeds  in  obtaining  a  decree.'''^ 
A  defendant  who  before  suit  makes  a  tender  of  all  that  is  recoverable 
and  submits  to  the  claim  of  the  plaintiff  will  not  be  charged  with 
costs  of  a  suit  brought  by  the  plaintiff  to  establish  that  claim.^^ 

§  2009.  Bequiaites  of  Tender. 

In  order  to  be  effective  on  the  question  of  costs,  there  must  be  a 
tender  of  the  full  amount  due,^^  and  the  tender  must  be  imcondi- 
tional.^^    A  mere  offer  to  pay  is  not  a  valid  tenderJ' 

The  tender  must  be  pleaded  in  the  defendant's  answer,  and  it  must 
also  be  proved.  The  mere  statement  of  a  tender,  without  proof,  is  not 
sufficient  to  save  costs.^^ 

71  Troy  Iron  &  Nail  Factory  v.  Com-       ff  Hepbourn     v.     Auld      (1803)      1 

ing   (1872)    10  Blatchf.  223.  Cranch  321,  2  L.  ed.  122;  Lilienthal  r. 

7SEcaubert  v.  Appleton    (C.  C.   A.;  McCormick   (C.  C.  A.;   1902)    117  Fed. 

1895)  67  Fed.  917,  16  C.  C.  A.  73.  89,  54  C.  C.  A.  475. 

75  Carrington  V.  Lentz  (1889)  40  Fed.  ?«  Sheredine  v.  Gaul  (1792)  2  Dall. 
18.  190,  1  L.  ed.  344. 

74  3  Dan.  C;ii.  Pr.  22.  79Milnes  r.  Daviiion  (1818)  8  Madd, 

76  Lowell  Mfg.  O.  V.  WhitUll  (1895)    Ch.  374;  3  Dan.  Ch.  Pr.  6^  2fi, 
71  Fed.  515. 

7epeugh  V.  Davis   (1885)    113  U.  S, 
542,  28  L.  ed.  1127,  5  Sup.  Ct.  662, 
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§  9010.  Payment  into  Conrt 

As  a  general  rule  the  tender  should  be  made  good  bj  subsequent 
payment  into  court  in  order  that  the  money  due  may  abide  the  order 
or  decree  made  by  the  court  in  the  matter.®^  But  this  rule  is  not  al- 
ways insisted  upon,  and  it  has  been  held  sufficient  where  the  money 
was  tendered  in  the  bill  and  an  offer  was  made  to  bring  it  into  court 
whenever  the  court  shoidd  so  direct.®^ 

§  2011.  When  Tender  of  Ezaet  Sum  Ezoiued. 

Where  from  the  uncertain  state  of  an  account,  the  accounting  party 
is  not  able  to  make  a  specific  tender  of  the  exact  balance  due  from 
him,  yet  if  he  shows  a  willingness  to  render  an  account,  the  court 
may,  upon  final  adjudication,  take  such  willingness  into  considera- 
tion and  exonerate  him  from  paying  costs  to  the  other  party,  though 
the  result  may  be  that  the  balance  is  against  him.®' 

§  9012.  Amonnt  of  Secovery  as  Affecting  Flaintifl't  Bight  to  Costs. 

In  the  situation  defined  in  the  following  statute  a  plaintiff  who 
recovers  less  than  the  sum  of  five  hundred  dollars  cannot  be  allowed 
his  own  costs  in  the  cause,  and  may  sometimes  even  be  compelled  to 
pay  the  costs  of  the  defendant.  The  statute  leaves  the  court  no  dis- 
cretion upon  the  point  of  the  disallowance  of  the  plaintiff's  costs  to 
him,  but  it  confers  a  discretion  upon  the  court  to  go  further  than  the 
statute  goes  and  impose  an  additional  penalty  on  the  plaintiff  by  con- 
demning him  to  pay  his  adversary's  costs.®*  It  will  be  observed  that 
this  statute  is  applicable  only  to  suits  in  which  jurisdiction  depends 
on  the  amount  in  controversy.  It  is  not  applicable  where  the  cause  is 
properly  within  the  jurisdiction  of  the  court  without  regard  to  the 
amount  in  controversy,  as  where  jurisdiction  depends  on  the  fact 
that  the  suit  involves  a  question  arising  under  the  Constitution  or 

so  Bissell  V,  Heyward  (1877)  96  U.  S.  o.  Gapell   (1897)  83  Fed.  403;  Ye  Seng 

-580,  24  L.  ed.  678;   Goghlan  v.  South  County  r.  Corbitt    (1881)    9  Fed.  423; 

Carolina  R.   Co.    (1887)    32  Fed.   316;  The  Rouend  Castle  (1887)  30  Fed.  462. 
Ramirez  p.  Mexican  S.  S.  Co.    (1901)        si  Cheney  r.  Bilby   (C.  C.  A.;  1806) 

107  Fed.  630;  Donaldson  r.  Severn  River  74  Fed.  52,  20  C.  C.  A.  291.    See  also 

Glass  Sand  Co.    (1905)    138  Fed.  691,  Cheney  v.  Libby    (1890)    134  U.  &  68, 

694.    See  Tremlett  v.  Adams  (1851)  13  10  Sup.  Ct.  498,  33  L.  ed.  818. 
How.   295.   14   L.  ed.   152;   Boulton   v.       St  3  Dan.  C%.  Pr.  26. 
Moore   (1883)   14  Fed.  922;  Lichtenfels       «>  Gibson    r.    Memphis    etc.    R.    Co. 

«.  Phillips  (1892)  53  Fed.  153.  (1887)  81  Fed.  553;  Kneass  r.  Sehuyl- 

Upon  the  point  of  the  disposition  that  kill   Bank    (1821)    1    Fisher  Pat  Cas. 

may  be  made  of  a  fund  paid  into  court  1,  4  Wash.  C.  C.   106,  Fed.  Cas.  No. 

in   pursuance  of  a  tender,  see  Caesar  7,876, 
Eq.  Prae.  Vol.  11.-76. 
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laws  of  the  United  States.^^  It  will  also  be  note^  that  this  statute 
is  applicable  only  in  suits  originally  brought  in  a  circuit  court  It 
does  not  apply  to  causes  originating  in  state  courts  and  thence 
removed  to  the  federal  courts.^^ 

Eeviaed  Statni»s<  aeotioB  MS:  When,  in  a  circuit  ooort,  #  plaintiff  i|i  an  ac^os 
at  law  originally  brought  there,  or  a  petitioner  in  equity,  other  than  the  United 
States,  recovers  less  than  the  sum  or  value  of  five  hundred  dollars,  exclusive  of 
costs,  in  a  case  which  cannot  be  brought  there  unless  the  amount  in  dispute,  exclu- 
sive of  costs,  exceeds  said  sum  or  valus;  or  a  UMaat,  upon  his  owa  appeal,  recov- 
ers less  than  the  sum  or  value  of  three  hundred  dollars,  exclusive  of  costs,  he  shall 
not  be  allowed,  but,  at  the  discretion  of  the  court,  may  be  adjudged  to  pay,  costs, 

§  2013.  Same— Effect  of  Increase  of  Jurisdictional  Amount. 

The  statute  quoted  in  the  preceding  secticm  was  originally  adopted 
at  a  time  when  the  amount  necessary  to  give  the  court  original  juris- 
diction of  the  suit  was  fixed  at  five  hundred  dollars,  and  undoubtedly 
the  limitation  contained  in  the  statute  was  fixed  at  the  sum  of  five 
hundred  dollars  to  correspond  with  the  amount  necessary  to  confer 
original  jurisdiction.  By  subsequent  legislation  the  jurisdictional 
amount  has  been  increased  to  two  thousand  doUars,^^  but  it  is  held 
that  this  does  not  affect  the  operation  of  the  prior  statute,  and  the 
law  now  is,  as  before,  that  a  plaintiff  cannot  recover  his  costs  unless 
his  decree  is  for  the  sum  of  five  hundred  dollars  or  more.®^  The  result 
of  the  increase  of  the  jurisdictional  amount  has  merely  been  to  allow 
a  larger  latitude  to  the  plaintiff  as  between  the  amount  claimed  in 
his  bill  and  the  amount  actually  recovered. 


<4  Murray  v.   Chambers    (1907)    161  457;  Field  v.  Bchell  (16S0)   4  BUtchf. 

Fed.  142.    The  original  Act  of  6ept.  24,  435;   Scripps  v,  Campbell    (1876)    Fed. 

1789,  ch.  20,  sec.  20,  did  not  contain  the  Cas.  No.   12,5d2;   Howard  0.  American 

qualification  embodied  in  the  expression  Dairy   etc  Co.    ( 1877 )    Fad.  Cas.   No. 

"in  a   case   which   cannot  be   brought  6,753;  Kreager  v,  Judd    (1880)    5  Fed. 

there  unless  the  amount  in  dispute,  ex*  27.    But  see  (Doggill  v.  Lawrence  ( 1851 ) 

elusive  of  costs,  exceeds  said  sum   or  2  Blatchf.  904.     In  Richter  r.  Magone 

value;  "  and  under  this  Act  it  was  held  (1889)    47    Fed.    192,    and    Brooks    r. 

that  the  section  in  question  applied  not  Phoenix    Mut.    L.    Ins.   Co.    (1879)    16 

only  in  those  cases  where  jurisdiction  Blatchf.  182,  no  costs  were  allowed  to 

was  based  on  the  amount  In  controversy  either  partv. 

but  also  where  the  question  was  one       ««  Act  of  March  S,  1887,  24  Stat.  L. 

arising  under   the   laws  of  the  United  552. 

States.      Kneass    v,    Schuylkill     Bank       87  Eastman  c?.  Sherry  (1889)  37  Fed. 

(1821)  4  Wash.  C.  C.  106.    But  this  is  844;    Johnson    (?.    Watidns    (1889)    40 

no  longer  law.  Fed.  187. 

ss  Ellis   V.   Jarvis    (1824)    3   liiason 
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§  (014.  Sfuae— Set  Off  Boduidi^  ]>eoree  Below  Five  Sudnd  Dollars. 

It  is  the  amount  of  the  decree  or  judgment  finally  entered  in  the 
cause  that  determines  the  plaintiff's  right  to  costs  under  this  statute ; 
and  if  the  plaintiff  obtains  a  decree  for  less  than  five  hundred  dollars, 
he  cannot  be  awarded  costs.  The  circumstances  that  the  plaintiff 
had  a  valid  claim  to  the  full  extent  of  five  hundred  dollars  and  that 
the  decree  was  only  reduced  below  that  amount  by  counterclaim  or 
set  off  on  the  part  of  the  defendant  does  not  alter  the  case,®^ 


§  2015.  Same— When  Plaintiff  Taxable  with  Defendant's  Costs. 

The  court,  in  the  exercise  of  its  discretion,  will  not  tax  the  costs  of 
the  defendant  against  a  plaintiff  who  recovers  less  than  five  hundred 
dollars,  except  where  he  must  have  known  that  he  was  not  entitled  to 
recover  five  hundred  dollars  and  where  it  appears  that  the  allegation 
of  the  jurisdictional  amount  was  merely  colorable.^  To  justify  this 
step  there  must  be  some  special  reason  appealing  to  the  conscience  and 
discreticm  of  the  eourt^  It  has  been  suggested  that  a  test  for  deter- 
mining whether  the  plaintiff  in  such  case  should  be  penalized  by  being 
required  to  pay  the  costs  of  the  defendant  is  found  in  the  considera- 
tion whether  the  suit  should  have  been  dismissed,  as  having  been  col- 
lusively  made,  if  the  facts  appearing  on  the  record  when  the  decree  is 
rendered  had  been  sooner  brought  to  the  attention  of  the  court.^^ 

§  2016.  Disaiissal  of  Bill— Costs  Taxed  against  Plaintiff. 

The  taking  of  a  voluntary  dismissal  by  the  plaintiff  entitles  the 
defendant  to  costs,  as  a  matter  of  course.®^  So,  if  the  plaintiff's  bill 
is  dismissed  in  invUum,  whether  upon  the  merits  or  otherwise,  he  will 
usually  be  charged  with  eosts  in  the  absence  of  some  clear  equity  to 
the  contraxy.*' 

•s  Hamilton   o.    Baldwin    (1890)    41       »>  Goodyear  v.  Sawyer  (1883)  17  Fed. 

Fed.  429;  Leeds  r.  Cameron    (1839)    3  2. 

Smnn.     488;     Curranee     c.     McQuinn       »sGaylord  t?.  Eelshaw  (1863)  1  Wall. 

(1827)    2    Paine    109,    Fed.    Gas.    No.  81,  17  L.  ed.  612;  Coon  f.  Wilson  (1885) 

3,488.  113  U.  8.  268,  6  Sup.  Ct.  537,  28  L.  ed. 

89  Hamilton    v.   Baldwin    (1890)    41  963;  Wooster  r.  Handy  (1885)  23  Fed. 

Fed.  429;  Van  Siclen  r.  Bartol   (1899)  49;  Fargo  r.  Southeastern  R.  Co.  (1886) 

96  Fed.  796;  Cottle  v,  Payne    (1808)   3  28  Fed.  906;  Oilman  t?.  Libbey   (1878) 

Day  289,  Fed.  Cas.  No.  3,268;  Hun  tor  v.  Fed.  Cas.  No.  5,445;   Bams  «.  Omally 

Marlboro  (1846)  Fed.  Cas.  No.  6,908.  (1849)   Fed.  Cas.  No.  1,035;  Patterson 

»o  Greene     v.     Bateman      (1846)     2  v.   Ball    (1809)    1    Cranch,   C.   C.   571. 

Woodb.  k  M.  359,  Fed.  Cas.  No.  5,762.  Upon  the  practice  in  the  case  where  the 

91  McCarthy  v.  American  Thread  Co.  bill  is  dismissed  for  want  of  jurisdic* 

(1906)  143  Fed.  078.  Uon,  see  po9t,  SI  201»-2021. 
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A  plaintiff  who  charges  fraud  as  the  gravamen  of  his  suit  but 
fails  to  prove  it  must  pay  all  the  costs  upon  the  dismissal  of  his 
billy  though  other  facts  charged  in  the  bill  might  have  afforded  a 
ground  for  relief  if  the  bill  had  been  framed  with  an  eye  to  relief 
upon  such  ground.** 

§  9017.  Same-^Josts  Taxed  against  Defendant 

The  rule  entitling  the  defendant  to  costs  upon  the  dismissal  of  the 
plaintiff's  bill  is  subject  to  exceptions,  and  cases  frequently  arise  of 
such  nature  as  to  make  it  just  that  the  defendant  should  be  denied 
his  own  costs  as  against  the  plaintiff.**^  This  will  be  done  in  any  case 
where  the  defendant  has  been  guilty  of  conduct  such  as  renders  it 
inequitable  and  unjust  that  the  plaintiff  whose  bill  is  dismissed 
should  pay  costs  to  him.*®  For  instance,  where  a  bill  was  filed  for 
the  purpose  of  setting  aside  a  fraudulent  conveyance,  and  it  appeared 
that  there  was  abundant  ground  for  filing  the  bill,  but  the  plaintiff's 
right  was  defeated  by  a  prior  secret  agreement  between  the  defend- 
ant and  other  creditors,  the  plaintiff,  though  unsuccessful,  was  allowed 
a  decree  for  costs.*^ 

§  9018.  Coiti  upon  Dismitial  of  Demurrable  Bill. 

Where  a  plaintiff  in  a  bill  in  equity  has  an  adequate  remedy  at 
law,  and  this  fact  appears  on  the  face  of  the  bill,  objection  should  be 
taken  by  demurrer;  and  if  the  defendant,  instead  of  demurring, 
raises  the  question  in  his  answer  and  fails  to  call  the  attention  of  the 
court  to  the  matter  of  the  lack  of  jurisdiction  until  the  proof  has  been 

•4  Barr  v.  Plate  Glass  Co.  (C.  C.  A.;  where  the  suit  was  caused  hy  the  de- 

1803)  67  Fed.  86,  6  C.  C.  A.  260;  Fisher  fendant  falsely  claiming  to  he  heir,  ex- 

V,  Boodj  (1852)  Fed.  Cas.  No.  4,814.  ecutor,  partner,  or  the  like;   where  a 

96  Taylor   v.   Association    (1882)     13  suit  for  specific  performance  was  dis- 

Fed.    494;    Harland    v.    Telegraph    Co.  missed  because  the   defendant   had  no 

(1887)    32  Fed.  305;   Webb  r.  Bowers  title;   where  the  plaintiff's  vacillating 

(1847)   Fed.  Cas.  No.  17,319.  conduct  caused,  or  prolonged,  the  liti- 

9  •  Bunker  v.  Stevens   (1885)   26  Fed.  gation,  he  obtaining  benefits  once  infor- 

245.     Contra  (and  incorrect)   Bams  v,  mally  renounced;  where  his  UM^ligence 

Omally  (1849)  Fed.  Cas.  No.  1,035.  or  mistake  of  law  caused  the  litigation; 

In  the  following  cases  a  defendant  where  he  succeeds  on  the  plea  of  bank- 
may  be  taxed  with  the  costs  of  the  suit,  niptcy;  or  on  the  defense  of  former  ad- 
in  whole  or  in  part,  though  he  makes  judication  set  up  in  his  answer,  but 
a  successful  defense  and  the  bill  is  dis-  without  merits;  or  where  his  defense 
missed  as  against  him:  Where  as  ad-  was  technical,  and  without  merits: 
ministrator,  executor,  guardian,  or  trus-  where  he  introduced  an  unnecessary 
tee,  the  defendant  failed  to  file  proper  amount  of  testimony.  Gibson,  Suits  in 
inventories,  or  make  the  settlements  re-  Chan.  (2d  ed.)  §  588. 
quired  by  law,  in  consequence  of  which  9?  Fechheimer  v,  Baum  (1890)  43 
a  suit  was  brought  for  an  accounting;  Fed.  719. 
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taken  and  the  cause  is  ready  for  hearing  on  the  merits,  he  may  be 
charged  with  at  least  part  of  the  costs,  though  the  objection  is  sus- 
tained and  the  bill  dismissed.^^  The  same  rule  applies  where  the 
defendant  fails  to  make  the  objection  of  adequate  remedy  at  law 
either  by  demurrer  or  by  answer,  but  waits  until  proof  has  been  taken 
and  then  moves  to  dismiss  the  bill  for  want  of  jurisdiction.®^ 

If  a  bill  is  demurrable  for  want  of  equity,  but  instead  of  demurring, 
the  defendant  answers  to  the  merits  and  the  cause  is  dismissed  at  the 
hearing,  the  defendant  may  be  denied  his  costs.^^^ 

§  2019.  Dinnissal  for  Want  of  Jurisdiotioii— lack  of  Power  to  Oive 
Costs. 

It  was  long  the  accepted  rule  in  the  federal  courts,  as  it  seems 
always  to  have  been  the  rule  in  state  courts,  that  upon  the  dismissal  of 
a  suit  for  lack  of  jurisdiction,  no  costs  can  be  adjudged  against  any 
party  to  the  suit,  and  each  was  accordingly  left  to  pay  all  the  costs 
and  expenses  incurred  in  his  own  behalf.  The  idea  on  which  the 
court  here  proceeded  was  that  where  a  court  is  devoid  of  jurisdiction, 
it  has  no  more  power  to  award  costs  than  it  has  to  grant  relief  or 
award  damages.  The  rule  in  question  was  applied  as  well  where  the 
want  of  jurisdiction  appeared  in  the  progress  of  the  cause,^^^  as 
where  the  defect  was  apparent  on  the  face  of  the  record.*^* 

§  2020.  Same— Statute  OiYing  Court  Authority  to  Award  Coiti. 

The  rule  stated  in  the  preceding  paragraph  has  been  modified  by 
that  section  of  the  Judiciary  Act  of  1875  which  has  reference  to  the 
disposition  of  causes  that  are  found  not  to  be  within  the  jurisdiction 
of  the  federal  court  ^^*     This  statute  provides  that  when  a  suit  is 

••Marthinson   r.   King    (C.   C.  A,;  15    L.    ed.   464;    Gaylord   v.   Kelshaw 

1906)  82  C.  C.  A.  360,  150  Fed.  48,  64;  (1863)  1  WaU.  83,  17  L.  ed.  612;  Mans- 

Spring  V.  Domestic  Sewing  Mach.  Co.  field  etc.  R.  Co.  v.  Swan  (1884)  111  U. 

(1882)  13  Fed.  446;  Harland  v.  Bankers  S.  387,  28  L.  ed.  465;  Burnham  r.  Bange- 

etc.  Tel.  Co,  (1887)   32  Fed.  305.  ley  (1847)  2  Woodb.  &  M.  417;  Hatha- 

•»  Allen  t?.  CJonsolidated  Fruit  Jar  Co.  way  I7.   Boach    (1846)    Fed.   Cas.   No. 

(1906)  145  Fed.  948.  64^13;   Agnew  V.  Donnan    (1838)    Fed. 

100  Brooks  v,  Byam   (1843)   2  Story  Cas.  No.  100. 

553.  An  appellate  court  has  jurisdiction 

101  Montalet  v,  Murray  (1807)  4  to  make  a  decree  against  a  plaintiff  for 
Cranch  47,  2  L.  ed.  545.  costs  upon  a  motion  to  dismiss  for  want 

102  inglee  v.  Coolidge  (1817)  2  of  jurisdiction,  though  the  motion  is 
Wheat.  363,  4  L.  ed.  261;  Mirer  V.  sustained.  Bradstreet  Co.  r.  Higgins 
Wattles  (1824)  9  Wheat.  650,  6  L.  ed.  (1885)  114  U.  S.  262,  29  L.  ed.  176,  5 
182;  Hornthall  r.  Keary  (1869)  9  Wall.  Sup.  Ct.  880;  Lowe  V.  The  Benjamin 
560,  19  L.  ed.  560;  Mayor  etc.  v.  Camper  (1847)    Fed.  Cas.  No.  8,565. 

(1867)    6   Wall.   247,    18    L.    ed.    851;        los  Act  of  March  3,  1875,  ch.  137,  sec. 
Strader  v.  Graham  (1855)  18  How.  602,  5,  18  Stat.  L.  472. 
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oommeiiced  in  the  circuit  court  or  is  removed  from  the  state  eourt  to 
a  eirottit  eourt,  such  circuit  court  shall  dismiss  the  suit  or  pemand  it 
at  any  time  whei^  it  is  made  to  appear  that  the  suit  does  not  inyolre 
a  oontyovepsj  properly  within  the  jurisdietioii  of  the  eourt.  And  it 
ia  further  provided  that  the  oirouit  oourt,  npon  dismifwing  or  remand- 
ing the  suit  to  the  state  eourt,  '^  shall  make  sueh  order  as  to  costs 
as  shall  be  just''  This  plainly  gives  the  circuit  court  the  discretion 
to  in  the  nusuceesaful  party  with  all  of  the  oosts  in  suits  origi- 
nally brought  in  the  cipeuit  oourt  and  in  removal  oauses )  ^^^  but  the 
action  of  the  di£Ferent  federal  courts,  especiallv  in  regard  to  the  oosts 
is  eauMs  ovl^aitlly  hwu^t  in  the  federal  eourt,  haa  not  been  uni« 
form,  and  in  a  few  cases  the  courts  have  apparently  overlooked  their 
4i«?r§ti«M^  V^yffH^f  Sade?  thia  sUtut^  ta  giy^  »  daiBrea  far  fosta  in 
q^US^  dis¥ni8se4  foT  want  of  jurisdictio^^^^*  Howpves,  vf^  the  maj^iv 
itj  pf  tbe  oaae^  ll7h^r9  this  question  of  oosts  bus  b^en  paaped  ei),  tiiQ 
courts  seem  to  have  reepgnized  the  fact  that  they  p^w  have  the  disafa? 
tioaary  power  to  award  costa  in  s^ch  oas^}  9n4  m<)h  ia  the  bett^ 
p^^aetioe,^^® 

§  tMh  lMMe-rC|«sta  11941  BawutfMr  Q^iie  ta 

In  removal  causes  the  practice  has  uniformly  been  to  Xsix  th^  party 
improperly  securing  the  removal  with  all  the  costs  of  the  circuit  court 
as  well  f^s  Y^^t]i  tl^e  costs  of  \}^  supreme  court  q?  pircu^t  court  of 
appeals,  where  an  appeal  is  taken.^^^  But  it  has  been  held  that  if 
the  parties  are  equally  responsible  for  the  improper  r^noval  of  the 

i«4  Mmnga«U  etc.  R.   Oo.  a.  Swanii  ets.  €0.  (CCA.;  iWO)  43  0.  0.  A.  457» 

ilSm  U\  U,  B,  3«^,  ?8  L.  «4,  ASCi,  4  IW  Fed.  163;    fi>«fgiw  FaU^  f.  Fasgiw 

Sup.  Ct  610;  Jofifllyn  17.  Phillips  (1886)  Falls  Water  Co.    (C.  C.  A.;    1896)    19 

27  Fed.  481.  C.  C.  A.  212,  72  Fed.  873;  Less  v.  Eng- 

«H8ee  BlacklMl^  P.  SprnJH  (1888)  ISf  li«)|  (C  &  A.|  1898)  29  0.  O.  A.  275, 

U.  S.  90,  32  L.  e<t.  78;   KoithwesUim  S^    Fe^.    474;    Tag    River    Coal    tte. 

Fuel  Co.  a.  Brook  (1891)  139  U.  8.  9ia,  Ca.  v.  Brigel  (0.  C.  A.;  1896)  14  0.  G. 

3fi  L.  ad.  lai;  OitiseM*  Baak  v.  Caanoa  A.  Slfl,  67  Fed.  626  (1895)  17  C.  C.  A. 

iim)   164  U.  a  319,  41  h.  ed.  451;  367,   7Q   Fed.  647;   Cochran   v.   Childa 

Wethevl^  v.  Stinsaa   (C.  C.  A.;  1894)  (0.  C.  ^.;  1901)  111  Fed.  433;  Tinslej 

16  C.  0.  A.  246,  69  Fed.  173;  Hunt  «.  v.  Hoot  (C.  C.  A.;  1893)  3  C.  C.  A.  612. 

Howes    (C.  C.  A.;   1896)    21   C.  C.  A.  5?  Fed.  682;  Carlshad  a.  Tibbetts  (1892) 

366,  74  Fed.  667 ;   ^entUrgB  fL  Kirby  51  Fed.  852 ;  Industrial  &  Mining  Guai^ 

(1684)  96  Ft4i  896;  Intemational  Wire-  antee  Ca  v.  Electrical  Supply  Oo.   (C 

leas  Tel.   Ca.  a.  F^smdea    (1904)    131  C.  A.;   1893)   7  C.  C.  A.  471,  58  Fed. 

Fed.  496.  732. 

latQreat  Bantham  Fireproof  Co.  9.       107  Mansfield    etc   R.   Ca   a.    Swan 

Joi^ai   (19PQ>   )77  y.  a  449,  44  L.  ed.  (1884)   HI  U.  S.  379,  28  L.  ed.  462,  4 

842;    T«aneM«e    v.    Union    etc.    Bank  Sup.  Ct.  510;  Torrence  v.  Shedd  (1892) 

(1894)    152  V.  8.  464,  38  L.  ed.  ^15;  144  U.  S.  527,  36  L.  ed.  528,  12  Supu  Ct. 

WilVamt  9-  Nattawa   urn)  164  U.  S.  736;  Martin  v.  Snyder   (1893)   148  U. 

209,  i26  L.   ed.  719;  Pqast^n  v.  l^ikv  S.  663,  664,  37  L.  ed.  608^  16  8ii|^  Ot. 
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oauae,  as  where  the  Btep  ia  taken  upon  stipulaticm/^^  or  where  the 
party  against  whom  the  removal  is  obtained  remains  in  the  federal 
oonrt  with  bis  o^fb  eonsent^  the  oosta  will  be  allowed  to  neither  party, 
or  eaeh  may  be  required  to  pay  one  half  the  ooets*^^^ 

§  8022.  Eaoh  Varty  Left  to  Pay  Own  Costs. 

Situations  frequently  arise  where  it  is  deemed  inequitable  for  all 
the  costs  to  be  imposed  on  either  party  exclusively ;  and  where  this 
appears  to  be  the  case,  the  case  may  be  disposed  of  without  adjudging 
costs  in  favor  of  either,  but  leaving  each  to  bear  the  costs  of  his  own 
side  of  the  litigation.  This  has  been  deemed  proper  in  causes  where 
new  and  important  questions  arise/ ^^  and  where  both  the  parties 
are  equally  innocent  of  any  wrong.^^* 

Where  the  eonduct  of  both  parties  has  been  equally  reprehensible 
the  court  wiU  also  abstain  from  giving  costs  in  favor  of  either.^  ^' 
This  principle  finds  esemplificatioo  in  suits  oonoeming  trademarks 

706;  Mattingly  v.  Railroad  Co.   (1895)    properly  moved  to  a  federal  eourt  and 

158  U.  S.  53^  39  L.  ed.  894,  15  Sup.  Ct.   such  court  remands  for  lack  of  juriadic- 

725;  Hanriok  t>.  Hanriek  (1894)  153  U.  tion  hi  itself.    Parks  County  t>.  City  of 

S.  196,  38  Ia  ed.  687;  Craawell  v.  Belan-   Deeatur   (C.  C.  A.}  1905)  70  C.  C.  A. 

ger   (C.  C.  A.;   1893)  6  C.  C.  A.  1,  56  674,  138  Fed.  560. 

Fed.  529;  Industrial  etc  Guarantee  Co.       losparkersburg  First  Nat.  Bank  p. 

V.    Electrical    Supply   Co.    (C.    C.    A.;    Prager  (C.  C.  A.;  1899)  34  C.  C.  A.  51, 

1893)    7    C.   C.   A.    471,   58    Fed.   732;    91  Fed.  689. 

Dougherty  v,  Yazoo  etc.  R.  Co.   (C.  C.       >^»Hanoock  v.  Holbrook   (1884)    1)2 

A.;  1903)  58  C.  C.  A.  651,  122  Fed.  211;    U.  S.  230,  ^  L.  ed.  714;  Peper  v.  For- 

Thurber  o.  Mitl«r  (C.  G.  A.^  >895)   14  dyes   (1886)   119  U.  a  472,  80  L.  ed. 

C.  C.  A.  432,  67  Fed.  371 ;  Grand  Trunk  486. 

R.  Co.  V,  Twitchell  (C.  C.  A.;  1894)   8       noGratton    V.    Appleton     (1845)     3 

C.  O.  A.  237,  59  Fed.  627 ;  ^rton  v.  Btory  756. 

Starin  (1899)  &1  Fed.  932.  m  Cases  in  which  it  has  been  ocmiid- 

And  upon  remanding  a  cause  for  want  ered  proper  to  make  each  party  pty  his 
of  jurlsdietioii,  the  court,  under  the  own  costs  are  such  as  these:  Where 
power  of  making  such  order  as  to  costs  both  parties  are  at  fault,  or  equally  m- 
as  may  be  just,  can  allow  such  an  attor-  nocent;  where  the  suit  is  caused  by  the 
Bey's  fee  as  would  usually  be  allowed  in  misconduct  of  a  third  person,  both  par- 
the  final  disposition  of  the  cause.  Pel-  ties  being  without  fault;  where.  In  oo»- 
lett  V.  Great  Northern  R.  Co.  (1900)  sequence  of  the  peculiar  hardship  of  the 
105  Fed.  194;  Josslyn  v.  Phillips  (1886)  ease,  the  unsuccessful  party  should  be 
27  Fed.  481;  Rise^  v.  Southern  R.  Co.  relieved  of  part  of  the  costs;  where  the 
(1902)  116  Fed.  1014.  Contra,  Smith  defendant  succeeds  on  the  ground  that 
V.  Telegraph  Co.  (1897)  81  Fed.  242.       the  plaintiff  participated  in  the  inequit- 

If  tlM  state  eo»rt  in  whidi  •  suit  is  able  conduct  of  which  complaint  is 
originally  brought  is  devoid  of  jurisdio*  made;  where  the  proof  is  oonfficting, 
tion,  but  the  eanse  is  nevertheless  re-  and  without  a  satisfactory  preponder- 
moved  to  the  federal  court,  the  latter  anee  in  favor  of  the  plaintiff;  where  the 
court  will  not  make  a  decree  lor  costs  snit  is  adjusted  out  of  courts  and  theile- 
upon  remanding  the  cause.  In  such  case  fendant  cSbtains  set  offs  or  reductions, 
there  ia  a  lack  oi  jurisdiotion  from  the  the  costs  not  being  disposed  of.  Gib* 
beginning,  and  the  situation  is  not  like  son.  Suits  in  Chan.  (2d  ed.)  |  689.. 
that  whM  arisss  when  the  state  court  ni  3  DaB«  Ch.  Pr.  80. 
has  jurisdiction^  but  the  cause  is  iai- 
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and  trade  names  and  in  suits  to  enjoin  unfair  competition.  Thus  it 
has  been  held  that  if  a  plaintiff  in  a  suit  to  enjoin  unfair  competition 
proves  his  charges  against  the  defendant,  but  is  disabled  from  obtain- 
ing his  injunction  because  of  false  representations  made  by  himself 
in  respect  to  his  own  goods,  no  costs  will  be  allowed  in  favor  of  either 
party  against  the  other,  but  each  will  be  left  to  pay  his  own.*** 

Upon  sustaining  a  demurrer  in  part  and  overruling  it  in  part,  each 
party  has  been  charged  with  his  own  costs.*** 


§  2028.  Cort  of  Proceeding  Beneficial  to  Beth  Parties. 

The  expenses  of  any  incidental  proceeding  ordered  by  the  court 
will  be  imposed  equally  on  both  parties,  where  the  step  taken  can  be 
considered  as  being  for  their  mutual  benefit  This  rule  has  been  fol- 
lowed where  a  survey  of  the  property  in  controversy  was  ordered.*** 
Similarly,  the  printing  of  the  record  under  the  order  of  the  court,  in 
the  absence  of  a  special  rule,  may  be  deemed  for  the  benefit  of  both 
parties,  and  the  expense  incident  thereto  may  be  divided  between 
them.**® 

The  expense  of  a  reference  ordered  upon  a  motion  of  both  parties 
may  be  apportioned  between  both  parties  where  the  contentions  of 
both  are  in  some  respect  sustained.**^ 

§  2024.  Apportionment  of  Costs. 

In  deciding  upon  the  matter  of  costs  the  court  will  sometimes 
apportion  them  so  as  to  cause  the  costs  of  one  part  of  a  suit  to  fall 
upon  one  party,  and  those  relating  to  another  part  to  fall  upon  the 
other ;  or  to  cause  the  expenses  of  the  whole  suit  to  be  borne  by  them 
in  certain  indicated  proportions.  Where  a  plaintiff  claims  several 
matters  in  his  bill  and  succeeds  in  establishing  his  right  to  a  portion 
of  those  matters  only,  the  court  may  allow  him  costs  as  to  the  part  in 
which  he  was  successful  and  dismiss  the  remainder  of  his  bill  with 
costs  to  be  paid  by  himself.*^®  So,  where  there  are  several  issues,  and 
some  are  found  for  the  plaintiff  and  others  for  the  defendant,  the 

ii«Moxie  Nerve  Food  Co.  v,  Modox  n^McGuire  r.  Briscoe    (1851)    Fed. 

Co.  (1907)   155  Fed.  304   (for  the  facts  Cas.  No.  SfilSa, 

in  this  case  see  (1907)   152  Fed.  493) ;  us  Whipple  r.  Chimberland  Cotton  Co. 

Ilostetter  r.  VanVorst    (1894)   62  Fed.  (1844)   3  Story  84. 

600;  Estcourt  r.  Estcourt  Hop  etc.  Co.  ii«  Brooks  v,  Byam    (1843)   2  Stoiy 

(1875)   L.  R.  10  Ch.  276;  Borthwick  v.  553. 

Evening  Post  (1888)   L.  R.  37  Ch.  Div.  1 17  Hall    V.    Bridgeport    Trust    Co. 

449;  Ainsworth  v.  Walmsley   (1866)   L.  (1903)  122  Fed.  170. 

R.  1  Eq.  518;  Thorneloe  v.  Hill  (1894)  118  Bridges  v.  Sheldon  (1880)  7  Fed. 

1  Ch.  569.  42. 
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plaintiff  may  be  allowed  costs  on  the  issues  found  in  his  favor,  while 
at  the  same  time  he  must  pay  costs  on  the  issues  found  against 
him."* 

The  court  will  order  costs  to  be  apportioned  where  there  are  joint 
items  not  conveniently  chargeable  separately  to  the  different  par- 
ties,»^ 

Sometimes  where  no  part  of  the  bill  is  dismissed,  but  a  decree  is 
made  on  the  whole  bill,  the  court  will  order  the  costs  of  the  suit,  up 
to  a  certain  period,  to  be  borne  by  one  party,  and  the  remainder  by 
another.  Thus  in  a  suit  for  specific. performance,  where  a.  vendor 
does  not  make  out  his  title  until  after  the  bill  is  filed,  it  has  been 
held  proper  to  charge  him  with  costs  of  the  suit  up  to  the  time  when 
he  showed  a  good  title.* ^^ 

§  8025.  Apportionment  of  Costs  Incident  to  Taking  of  Proof. 

A  party  who  examines  a  number  of  witnesses  in  excess  of  the  rea- 
sonable  requirements  of  the  case  will  not  be  allowed  the  costs  incident 
to  the  examination  of  the  superfluous  witnesses,  even  though  he  is 
successful  in  the  suit.  But  he  may  be  allowed  the  costs  incident  to 
the  examination  of  such  a  number  of  witnesses  as  the  court  deems 
reasonable  under  the  circumstances  of  the  case.*^^  Where  the  coun- 
sel of  the  contending  litigants  have  both  equally  abused  the  privilege 
of  taking  testimony  and  have  vied  with  each  other  in  incumbering  the 
record  with  irrelevant  matter,  the  costs  will  be  divided.*^* 

§  2026.  Apportioning  Costs  by  Taxing  against  Fond. 

Where  it  would  be  difficult  to  make  a  fair  or  exact  apportionment 
of  costs,  and  yet  the  principle  of  apportionment  is  one  proper  to  be 

119  2  Barb.  Ch.  Pr.  825.  cause  both  parties  are  guilty  of  iniqui- 

CkMts  may  properly  be  divided  between  ty ;  where  none  of  the  parties  have 
the  parties  in  such  proportions  as  seem  merits;  where  a  plaintiff  suooeeds  who 
just  to  the  court,  in  cases  like  these:  oould  have  obtained  the  same  relief  by 
Where  there  are  several  issues  or  claims,  cross  i>ill  in  another  suit ;  where  a  suit 
and  the  plaintiff  fails  on  some,  but  is  brought  for  an  accounting  and  sus- 
sucoeeds  on  others;  where  the  plaintiff  tained.  Gibson,  Suits  in  Chan.  (2d  ed.) 
fails  to  maintain  some  of  his  alibied   §  590. 

equities;    where   the   plaintiff  fails   to       iso  American  Box  Machine  Co.  t7.  Cros- 
proye  an  alleged  fraudulent  conveyance,  man  (1893)  57  Fed.  1029. 
but  establishes  his  debt;  when  the  de-       m  2  Barb.  Ch.  Pr.  326. 
fendant  answers  when  he  might  have       ist  Kane  v,  Luckman  (1904)  131  Fed. 
ended  the  suit  by  demurrer  or  plea  and  609,  621. 

thereby  saved  costs  and  delay;   where       12s  Royal  Metal  Mfg.  Co.  v.  Art  Metal 
the  plaintiff  obtains  a  decree,  but  ap-   Works  (C.  C.  A.;  1904)  66  C.  C.  A.  88. 
pears  to  have  made  unfounded  charges  of  130  Fed.  77& 
fraud;  where  the  bill  is  dismissed  be- 
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gppliedy  Hi  between  all  the  paHiei  inlereeted  in  the  ixmi,  all  the  ooats 
may  aoinetiioea  be  ehai<ged  agaiaat  the  fiiB<L  The  effect  of  this  is 
that  the  parties  in  such  case  bear  the  costs  in  proportion  to  tb6 
aiMaat  ol  tb^if  leapeotiva  iatopesto  in  the  fund^^^ 

§  2027.  Disposition  of  Costs  Where  Apportionment  ImpraoticaHe. 

An  apportionment  of  costs,  thongh  just  in  itself,  maj  be  denied 
for  no  other  reason  than  that  it  is  impracticable  upon  the  state  of 
the  record  for  the  court  to  make  a  fair  apportionment,  and  the  court 
ma^,  in  such  case,  order  the  costs  to  be  paid  in  accordance  with  the 
erdinary  mlts  for  the  tantiofi  of  costs.  ^** 

Whefe  the  considerations  bearing  on  th6  appbi^iomtiMf  df  costs 
are  not  obvious  from  the  record,  the  appellate  court  irBl  leate  the 
matter  of  the  apportionment  to  be  disposed  of  in  the  court  bclow.^^* 

i  9Cttl»  i;^iMrtnetm  of  (M^  for  Aivprtiouwit  9t  Coats, 

A  general  order  for  a  division  of  costa  as  between  the  parties  must 
be  undewtood  to  refer  to  the  ordinary  taxable  costs  of  the  litigation. 
Such  an  order  does  not  include  extraordinary  charges  and  expenses 
incident  to  a  receivership.  Though  these  items  are  included  in  the 
costs,  they  properly  appertain  to  the  receivership  and  are  chargeable 
against  the  property  in  the  receiver's  hands.^*^ 

§  2029.  Set  Oir  of  Apportioned  Coits. 

Where  the  costs  are  apportioned  between  the  plaintiff  and  delend- 
ant,  the  court  will  generally  so  contrive  that  they  may  be  set  off,  one 
against  the  other,  and  that  the  balance  only  shall  be  paid  by  the  party 
from  whom  it  shall  appear  to  he  due.^**  The  court  will  also,  where 
there  are  sums  of  money  to  be  paid,  as  well  as  costs,  arrange  the 
dd^andfl  of  each  so  as  ta  do  justice  to  aU.^^^  Thva  in  a  suit  for  tlie 
administration  of  assets,  in  which,  according  to  the  common  eouffse  of 
the  court,  all  the  parties  are  eutitled  to  have  their  coats  out  of  the 
fund,  a  party  who  was  debtor  to  the  estate  was  not  allowed  to  receive 
payment  of  his  costs  whilst  his  debt  remained  unsatisfied;  but  thie 

iS4Lippincott  f>,  8hac^  Oania^  Co,       liVEell  t?.  Tre^ehard  fOL  0.  A*;  2906) 

(1388.1  34  Fe4.  570.  14«  Wed.  »W. 

ueteflt  p.  Stem    fC.  O.  A.j   !8d6)        J>«?»arb.  Ch.  Pr.  329. 
?1  C^  C.  A.  73,  74  Fed.  756,  "»  Taylor  «.  Popham  flSW)  15  Ves. 

i»«I)fiTifl    9.    P>arkn)an     (C.    C.    A.:  Jr.  72;  Fell  f>.  Lutwito  (ITf^)  9i^niaRl 

1095)  18  G.  e.  A.  39S,  71  Fed.  OSh  ck.  319. 
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oopts  4^Q  to  bim  were  ordered  to  be  set  off^  pvQ  tantO:t  agail^t  t]ae 
debt  due  from  him.**®  So  where  the  plaintiff  obtained  a  decree  for 
part  of  his  demand  with  oosts^  and  as  to  the  remainder  Issues  were 
dire(^tedy  wbich  W^Q  afterwards  found  for  the  def endrnt?^  th^  opurt 
stftjed  the  payment  of  the  coats  decreed  to  the  plaintiff,  ii|  ofder  tbf^t 
the  defendwts  might  have  an  opportunity  to  set  off,,  us  agw^t  ^q^b 
costs,  the  costs  o|  the  issues.  *^^ 

I  i$Q30.  Ho  9ei  Off  agi^nft  CovM  Aeerviag  hi  Qth^  Geivtat 

It  is  a  rule  that  the  court  of  equity  will  not  allow  costs  due  from 
ft  party  to  a  suit  in  anether  epurt  to  be  set  off  against  oests  due  to 
that  party  in  a  proceeding  in  the  court  of  equity.*^*  Costs  in  an  ac- 
tion at  law  cannot  be  set  off  against  costs  in  a  suit  in  equity  in  fin- 
other  court.  **^ 

§  2081.  Costs  Incident  to  thmecessary  Separate  Aiuwer. 

Wben  tl^e  same  solicitor  i^  employed  for  two  or  ^^0  defendaii^ 
whQ  hftve  a  cfwmon  def eDsei,  »  ya^%  spu(w^  akould  b^  SiM  by  thepa, 
and  if  separate  answers  are  put  in,  and  the  costs  thereby  ii^f^aedf 
costs  will  not  be  allowed  for  the  several  separate  answers,  unless  a 
master  shall  certify  up^^  frf^ffice  tk«t  |h#  fl^^»fat§  milfefp  ^f^r^ 
|kroper,*" 


g  ^32.  Costs  as  Aff^ed  by  BiYision  of  Cowt. 

In  suits  heard  i^  the  circuit  eeurt  befeore  9^  eireuH  justice  and  eir? 
enit  judge  or  district  judge,  ear  belefre  a  circuit  judge  aad  a  district 
judge,  the  opinion  of  the  justice  or  ranking  judge  is  eontraUii^  in 
case  of  a  division  of  opinion  between  the  two;  ^'^  but  it  has  been  said 
to  be  a  eommon  practice  in  the  federal  courts  not  to  adjudge  costs 
l^inst  either  party  in  f avcff  ei  the  other  where  such  a  division  in  the 
fsourt  arises.  ^'^ 

isoHarmer  r.  Harris  (1826)  1  Rnss.  is  apparently  not  repealed,  as  t^  tius 

ch.  155.  provi8iox\,  ^  the  Act  pf  March  3^  1391, 

I  SI  Taylor  v.  Cook   (1830)   1  Tounge  ch.  517,  26  Stat.  L.  826,  creating  the  cir- 

S^uh.  201.  61^  WWta  of  aiMpeab,  and  ahMgfith^ 

1SS3  Dan.  Ch.  Pr.  44*  the  right  oi  direct  appeal  frpqi  tha  cir- 

iss  2  Barb.  Ch.   Pr.  S27;   Wright  f^.  cuit  court  to  the  supreme  court,  in  or- 

Mudie  (1823)   1  Sim.  &  Stu.  266.  dinary  causes. 

\ii  Emii^  Rtt)e  62,  U<  Veazie  t;.  WiUiaw  (1^)  9^  Atpry 

isseS)  S.  &   (Act.  of  June  \,  1872,  611,  632. 
cb.  m  17  StfL  J^  im-    ThAB  statute 
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Costs  as  between  Party  and  Party  and  between  Solicitor  and  Client, 

§  2088.  Coitt  as  between  Party  and  Party. 

In  treating  of  the  taxation  of  costs  in  equity  a  distinction  is  to  be 
noted  between  two  diflFerent  modes  or  principles  of  taxation.  With 
regard  to  this  distinction  costs  are  said  to  be  taxed  either  as  ^'  between 
party  and  party  "  or  as  *^  between  solicitor  and  client ;"  and  the  rule 
of  taxation  is  much  more  liberal  when  costs  are  taxed  under  the  lat- 
ter head  than  when  taxed  under  the  former  head.  On  a  taxation  of 
costs  as  betwen  party  and  party,  the  idea  is  to  have  a  fixed  allowance 
for  every  proceeding  and  item  in  the  suit ;  and  these  are  not  varied 
to  fit  the  circumstances  of  any  particular  case.  Costs  as  between 
party  and  party  are  also  often  allowed  or  disallowed  primarily  with 
reference  to  the  result,  without  regard  to  the  reason  upon  which  the 
proceeding  was  undertaken.  Thus  the  costs  of  making  or  opposing 
a  motion  or  petition  are  allowed  or  disallowed,  in  the  absence  of 
special  direction  to  the  contrary,  entirely  with  reference  to  the  suc- 
cess of  the  motion  or  petition.*'^  And  so  with  various  other  items  of 
costs  incident  to  the  interlocutory  proceedings  or  final  adjudication  in 
the  cause. 

§  8084.  Costs  as  between  Solicitor  and  Client. 

Upon  the  taxation  of  costs  as  between  solicitor  and  client,  the  rule 
is  to  allow  the  party  entitled  to  the  costs  as  many  of  the  charges  which 
he  would  have  been  compelled  to  pay  his  own  solicitor  as  fair  justice 
to  the  other  party  will  permit.*'®  Where  a  party,  in  addition  to  the 
necessary  and  fixed  costs  of  the  suit,  has  incurred  charges  or  expenses 
not  strictly  included. under  the  word  "costs,"  the  court  may,  if  the 
case  is  one  where  costs  are  properly  taxable  as  between  solicitor  and 
client,  and  payable  out  of  the  fund  in  court,  order  such  charges  and 
expenses  properly  incurred  to  be  taxed  and  allowed  with  the  costs. 
The  expression  "costs,  charges,  and  expenses  properly  incurred,"  are 
therefore  the  fullest  words  that  an  order  for  the  taxation  of  costs  can 
contain.  "• 

Costs  as  between  solicitor  and  client  include  reasonable  expenses 
and  counsel  fees,  and  are  not,  like  costs  as  between  party  and  party, 
confined  to  the  taxed  costs  allowed  by  the  fee-bill.**^ 

1S7  2  Smith  Ch.  Pr.  (2d  ed.)  637;  3  i40/n  f«  Paschal  (1S70)  10  Wall.  4S8, 

Dan.  Ch.  Pr.  76;  2  Barb.  Ch.  Pr.  337.  493,    19   L.   ed.   992,   996;    TruBtees   r. 

Its  3  Dan.  Ch.  Pr.  76;  2  Barb.  Ch.  Greenough    (1881)    106  U.   S.   633,  26 

Pr.  337.  L.  ed.  1160. 

188  2  Smith  Ch.  Pr.  (2d  ed.)  638. 
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§  2036.  When  Personal  Bepresentative  Entitled  to  Cofts  as  between 
Solieitor  and  Client. 

When  personal  representatives  and  other  trustees  are  entitled  to 
costs  out  of  a  fund,  such  costs  will  be  directed  to  be  taxed  as  between 
solicitor  and  client.  But  it  is  only  in  cases  where  there  is  a  fund 
under  the  control  of  the  court  that  such  a  direction  will  be  given. 
Where  there  is  no  such  fund,  or  a  bill  against  a  trustee  is  dismissed, 
the  costs  awarded  to  the  trustee  will  be  only  the  ordinary  costs.^*^ 

§  2036.  Extent  of  Biglit  to  Costs  as  between  Solicitor  and  Client. 

An  order  for  the  taxation  of  costs  as  between  solicitor  and  client 
might  appear,  at  first  sight,  to  entitle  the  party  in  whose  favor  such 
order  is  made,  to  ah  allowance  of  every  item  of  expense  that  could  bo 
claimed  against  him  by  his  own  solicitor.  This  is  not  true,  however, 
for  in  the  details  of  taxation  there  are  many  charges  proper  against 
a  client  that  it  would  be  improper  to  fix  on  a  third  party.  Where  the 
costs  are  to  come  out  of  the  pocket  of  the  adverse  party,  a  stricter 
rule  may  properly  be  adopted  than  where  the  question  arises  directly 
between  the  solicitor  and  his  client.  For  instance,  where  a  defend- 
ant, by  his  own  delay  sufFers  himself  to  be  put  into  contempt,  it  will 
be  quite  fair  for  the  expense  of  his  own  neglect  to  be  imposed  on  him, 
but  it  would  be  very  hard  to  take  there  costs  out  of  a  fund  in  which 
any  other  person  is  interested.*** 

§  2037.  Costs  Out  of  General  Fund— Costs  Out  of  Client's  Fond. 

In  the  English  chancery  a  further  distinction  was  noted  between 
two  sorts  of  taxation  as  between  solicitor  and  client.  One  was  where 
the  costs  so  taxed  were  to  be  paid  out  of  the  general  fund,  and  the 
other  was  where  they  were  to  be  paid  personally  by  the  client,  or  out 
of  his  own  fund  in  court.  There  was  no  distinction  in  the  manner 
of  drawing  up  an  order  directing  costs  to  be  taxed  as  between  solicitor 
and  client,  whether  the  costs  were  to  be  paid  out  of  the  general  fund 
or  out  of  the  fund  of  the  particular  party.  The  distinction  was  made 
when  the  order  came  to  be  applied.**'  It  is  obvious  that  upon  a  tax- 
ation of  costs  as  between  solicitor  and  client  to  be  paid  out  of  the 
fund  of  the  party  himself,  a  more  liberal  rule  of  allowance  can  be 

1"  8  Dan.  Ch.  Pr.  77;  2  Barb.  Ch.  Pr.       i4«  2  Smith  Ch.  Pr.  (2d  ed.)  687,  688. 
838 

i""2  Smith   Ch.   Pr.    (2d   ed.)    637, 
638;  2  Barb.  Ch.  Pr.  337. 
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adopted  than  whete  the  eoeta  aie  to  be  paid  out  of  the  goaeral 

fund.^" 

§  2038»  Sztent  of  Bight  to  Coitt  Out  of  Clieat's  Fond. 

On  a  taxation  of  eosts  as  between  eolicitor  and  client,  to  eome  ont  of 
the  fund  belonging  solely  to  the  client,  the  solicitor  is  not  only  entitled 
to  be  paid  for  sneh  proceedings  as  he  took  necessarily,  and  in  the  exer- 
cise of  a  sound  discretion,  but  also  for  proceedings,  not  in  themselves 
necessary,  which  the  client  directed  to  be  taken,  after  being  made  to 
understand  the  cireumstanoes  of  the  case.  Thus,  if  a  client  directs  his 
solicitor  to  employ  additional  counsel,  he  must  pay  the  solicitor  for 
the  same."* 

§  2039,  Order  for  Coiti  aa  between  Solicitor  and  Client 

If  it  is  intended  that  the  party  whose  costs  are  to  be  paid  out  of  the 
general  fund  should  be  fully  indemnified  against  all  exp^oses,  care 
must  be  taken  to  have  it  so  expressed  in  the  order,  and  it  is  not 
sufficient  that  the  eosts  are  merely  directed  to  be  taxed  as  between 
solicitor  and  client. ^^  The  general  practice  is  that  all  costs  are 
to  be  taxed  as  between  party  and  party  except  where  they  are  espe- 
cially directed  to  be  othOTwise  taxed."^ 

A  directi<m  to  tax  all  parties  with  costs  will  not  include  the  costs 
of  a  receiver  or  other  person  appearing  who  is  not  a  party.  Such 
person  must  be  specially  named  in  the  order. ^*® 

§  2040,  Xodei  pf  Taxation  in  federal  Praotioe. 

It  may  be  observed  that  the  distinction  between  the  two  methods 
of  taxation  indicated  by  the  expressions  "as  between  party  and 
party*^  and  "  as  between  solicitor  and  client "  does  not  aptly  comport 
with  the  principles  on  which  costs  are  taxed  in  the  federal  court. 
Nevertheless  the  general  idea  embodied  in  this  distinction  is  recog- 
nized in  the  federal  practice,  and  the  two  expressions  are  from  time 
to  time  used  by  our  courts  as  marking,  in  a  broad  way,  the  difference 
between  the  fixed  costs  taxable  in  the  bill  of  costs  and  those  discre- 
tionary items  of  cost  and  expense  that  are  taxable  against  a  fund  in 
court ;  and,  generally  speaking,  in  federal  practice  costs  are  only  said 

144  8  Baa.  Ch.  Pr.  76.  i47  2  Barb.  Ch.  Pr.  837. 

146  2  Smith  Ch.  Pr.   (2d  ed.)   638.  148  2  Smith  Ch.  Pr.  (2d  ed.)  641. 

144  2  Smith  Ch.  Pr.  (2d  ed.)  638;  2 
Barb.  Ch.  Pr.  337. 
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to  be  taxed  as  between  solicitor  and  client  when  they  are  taxed  against 
the  fnnd.'^*  It  should  be  remembered  that  costs  as  between  solicitor 
and  client  in  the  English  chancery  included  many  items  of  expense 
representing  clerical  acts  which  in  our  practice  are  performed  by  the 
clerk  or  other  officer  of  the  court ;  and  these  have  accordingly  taken 
their  place,  in  the  practice  of  our  courts,  among  items  of  cost  taxable 
as  betwe^i  party  and  party.  The  ordinary  docket  fee,  or  solieitor'a 
fee,  of  twenty  dollars,  allowed  by  statute  to  be  taxed  in  every  cause 
that  comes  to  a  final  hearing,  is  not  variable  in  amount,  and  when 
taxable  is  not  dependent  on  the  discretion  of  the  court.  This  item 
is  therefore  taxable  as  between  party  and  party,  and  though  it  repre- 
sents a  solicitor's  fee,  it  is  not  an  item  of  costs  as  between  solicitor  and 
client  in  the  sense  in  which  this  expression  is  commonly  used.  The 
conditions  under  which,  in  federal  practice,  costs  and  expenses  may  be 
charged  to  a  fund  are  considered  in  the  next  succeeding  sections. 

Reimbursement  of  Costs  and  Expenses  from  Trust  Estate. 

§  8M1.  Xdftbiimaiiaiit  •£  Party  Aeting  im  Xight  of  AnDther* 

It  is  a  rule  that  a  trust  estate  must  bear  the  expense  of  its  own 
administration.  Therefore,  where  a  person  occupying  a  trust  rela- 
tion, or  acting  en  autre  droit,  sues  or  is  sued  in  his  representative 
capacity,  his  costs  will  usually  be  charged  to  the  trust  fund,  where  he 
is  liable  for  costs  at  all.  Trust€)^s,  agents,  and  receivers,  accounting 
fairly^  and  paying  their  money  into  court,  are  entitled  to  their  posts 
out  of  thjB  estate,  as  a  matter  of  course;  azid  the  same  rule  extends  to 
personal  representatives^*^®  Thus  where  a  trustee  or  administrator 
resists  a  claim,  and  litigates  bon^  fide,  from  a  conviction  of  duty, 
without  any  intentional  default,  he  will  apt  be  charged  personally 
with  the  costs,  but  they  will  be  ordered  to  be  paid  out  of  the  assetSf 
So  where  he  submits  to  the  court  and  ^ks  its  direction  on  a  bill  filed 
by  a  legatee.  The  rule  that  exonerates  the  fiduciary  from  liability 
for  costs  is  not  confined  to  cases  in  which  such  party  is  brought  before 
the  court  as  a  defendant.  It  is  a  general  rule  that  a  truatee  has  a 
right  to  the  protection  of  the  court,  in  the  execution  of  a  trust,  He 
is  therefore  entitled  to  his  costs  wheth^  he  comes  before  the  court  as 
plaintiff  or  defendant,  unless  his  course  is  reprehensible  and  obvi- 
ously vexatious.  A  trustee,  fairly  instituting  a  suit  to  obtain  the 
direction  of  the  court  with  regard  to  the  trust,  or  seeking  its  aid  in 

14*  Trustees  r.  Greenough  (1881)   106       isoGrattas    v.    Appleton    (1849)     S 
U,  S.  527,  28  L.  ed.  1157.  Story  768. 
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discharging  the  duties  of  his  trusty  will  not  only  be  entitled  to  his 
own  costSy  but  any  person  made  a  party  to  the  suit  for  his  protection 
will  also  be  allowed  his  costs  from  the  fund ;  ^'^  and  the  trustee  is  also 
entitled  to  an  allowance  for  the  expenses  of  the  suit,  including  a  rea- 
sonable counsel  fee.^*' 

§  2042.  Compensation  and  Ezpenies  CharfeaUe  to  Tmit  Sitate. 

Federal  courts  of  equity^  when  engaged  in  administering  a  trusty 
also  have  the  power  to  allow  the  trustee  reasonable  compensation  for 
his  services,  to  be  taxed  as  costs  against  the  trust  fund.  This  power, 
being  one  possessed  in  the  exercise  of  the  inherent  equity  jurisdiction 
of  the  court,  is  not  subject  to  the  control  of  state  statutes;  and  it  is 
habitually  exercised  by  the  federal  courts  in  foreclosure  proceed- 
ings.*" 

§  2048.  Power  Dependent  on  Ezistenoe  of  Fond  in  Court 

The  power  of  the  court  to  allow  the  expenses  and  counsel  fees  of 
conducting  a  suit  in  regard  to  trust  property  will  not  be  exercised 
unless  there  is  a  fund  in  court  and  uidess  it  clearly  appears  that  the 
litigation  has  resulted  in  a  direct  benefit  to  the  property  or  to  those 
interested  in  it*" 


§  2044.  Fond  Out  of  Which  Coitt  to  Be  Paid. 

As  regards  the  fund  to  which  costs  are  to  be  charged,  the  fol- 
lowing rule  is  worthy  of  being  here  noted:  Where  a  legacy  either 
general  or  specific,  is  to  be  paid  out  of  an  estate,  and  any  doubt  of 
ambiguity  arises  under  the  will,  which  renders  an  application  to  the 
court  necessary,  the  costs  occasioned  by  such  application  are  to  be 
paid,  not  out  of  the  legacy  or  bequest  with  respect  to  which  the  doubt 
arises,  but  out  of  the  general  assets  not  otherwise  disposed  of.  The 
residuary  estate  is  the  general  fund  for  paying  all  the  costs  in  the 

1S12  Barb.  Ch.  Pr.  328,  320.  (1800)    136  U.  S.  466,  24  L.  ed.  196, 

iss  Dodge  r.  TuUeys  (1802)  144  U.  a  10    Sup.   Ct.    817;    Harrison    r.   Perea 

461,  468,  36  L.  ed.  601,  603.  (1897)   168  U.  S.  326,  42  L.  ed.  483,  18 

16S  Dodge  V.  Tulleys    (1892)    144  U.  Sup.  Ct.  129;  Fowler  r.  EquiUWe  Trust 

S.  461,  36  L.  ed.  601 ;  Trustees  v.  Green-  Company  (1891 )  141  U.  S.  411,  36  L.  ed. 

ough   (1881)   106  U.  S.  627,  26  L.  ed.  794,   12  Sup.  a.  8;   Dodge  v.  Tulleys 

1167;  Central  Railroad  r.  Pettus  (1886)  (1892)  144  U.  S.  467,  36  L.  ed.  603,  12 

113  U.  S.  116,  28  L.  ed.  916.  Sup.    Ct.    728;    Meddaugh    v.    Wilson 

154  Trustees  v.  Greenough  (1881)  105  (1894)   161  U.  S.  .361.  3ft  L.  ed.  189,  14 

U.  S.  627,  26  L.  ed.  1167;  Central  R.  R.  Sup.  Ct.  3o6;  Cuylcr  v.  Atlantic  ate  & 

V.  Pettus  (1886)  113  U.  S.  122,  28  L.  ed.  Co.  (1904)  132  Fed.  672, 
917,  6  Sup.  Ct.  387;  Bums  v.  Rosenstein 


§§  2045,  2046] 


COST& 


1317 


course  of  adininiBtering  the  estate,  and  the  particular  fund  which  has 
occasioned  the  litigation  can  be  resorted  to  only  in  the  event  the  gen- 
eral estate  proves  to  be  inadequate.  In  the  application  of  this  rule, 
no  distinction  exists  between  cases  in  which  the  residue  is  disposed 
of,  and  where  it  is  not.  If  there  are  specific  bequests  and  pecuniary 
legacies  sufficient  to  exhaust  the  whole  estate,  so  that  there  is  no 
residue,  the  costs  occasioned  by  the  specific  bequests  wiU  be  th^wn 
upon  the  general  fund  out  of  which  the  pecuniary  legacies  are  pay- 
able.^" 

§  2046.  Costs  of  Suit  Cansod  by  Xiscondaot  of  Trufioe. 

A  trustee  or  other  representative  who  is  guilty  of  A  serious  derelic- 
tion will  not  o]ily  be  deprived  of  his  own  costs  out  of  the  fund,  but 
he  may^  in  the  discretion  of  the  court,  be  compelled  to  pay  the  full 
costs  of  the  entire  proceedings  out  of  his  ovm  pocket;  and  this  will 
be  done  where  his  own  particular  misconduct  is  the  immediate 
occasion  of  the  lAstitution  of  the  sult,*** 

Where  a  trustee,  from  caprice  or  obstinancy,  causes  a  suit  that 
would  otherwise  be  unnecessary,  he  will  not  be  allowed  costs  of  the 
suit,  whether  he  is  plaintiff  or  defendant.  Where  a  person  having 
in  his  hands  a  sum  of  money  belonging  to  an  infant  instituted  a  suit 
to  have  the  money  secured  for  the  benefit  of  the  infant,  though  there 
was  a  trustee  of  a  settlement  to  whom  it  ought  to  have  been  paid,  and 
who  was  willing  to  receive  it,  the  court  refused  to  allow  him  his  oosts 
out  of  the  fund.  So  where  a  person  standing  in  the  position  of  a 
trustee  occasions  a  suit  by  his  n^lect  or  misconduct,  or  where  after 
having  taken  upon  himself  the  trust  he  refuses  to  act,  and  thereby 
renders  a  suit  for  the  appointment  of  a  new  trustee  necessary,  he 
will  be  deprived  of  his  costs  out  of  the  estate.^  *^  The  mere  circum- 
stance that  a  personal  representative  is  found  to  be  indebted  to  the 
estate  will  not  always  be  sufficient  to  charge  him  personally,  even 
though  he  may  have  been  ordered  to  pay  interest  on  the  balance.  To 
disentitle  him  to  oosts  he  must  be  guilty  of  some  impropriety  of 
conduct.^  •** 

§  2046.  ZxpenMB  of  Party  Xecovering  Common  TxmA* 

The  rule  allowing  the  costs  and  expenses  of  the  entire  litigation  to 
be  charged  against  the  fund  is  not  limited  to  cases  where  the  person 


IBB  2  Barb.  Ch.  Pr.  334,  336. 
Ysee  Barb.  Ch.  Pr.  330. 
Eq.  Prac.  Vol  II.—  77. 


U7  2  Barb.  Ch.  Pr.  329»  330, 
1SS&  Parb.  Ch.  Pr.  330. 
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oonductisg  or  defending  the  Buit  occupies  the  position  of  a  technical 
fiduciary^  as  in  the  case  of  a  trustee  or  personal  representative.  It 
extends  to  all  cases  where  anj  party  interested  in  a  fund  brings  a  suit 
to  assert  the  right  of  himself  and  others  interested  in  it.  Thus  if  a 
fund  is  realized  in  a  creditors'  suit  by  the  diligence  of  one  of  the 
creditors,  he  is  entitled  to  be  reimbursed  for  the  costs  and  expenses 
incident  to  the  suit.  The  rule  applies  in  all  cases  where  one  of  many 
parties  having  a  conunon  interest  in  a  fund  or  estate  takes  proper 
proceedings,  at  his  own  expense,  to  save  it  from  destruction  and 
srestore  it  to  those  rightly  entitled;  and  he  is  entitled  to  reimburse- 
ment either  out  of  the  fund  itself  or  by  proportional  contribution 
from  those  who  reap  the  benefit  of  his  efforts.^ '^^ 

The  practice  of  allowing  costs  and  expenses  to  be  charged  against 
the  fund,  where  one  creditor  recovers  a  fund  for  the  oonunon  benefit 
of  all,  prevails  in  bankruptcy  cases.  ^^^ 

§  2M7.  Same — ^Allowanoei  to  Trustees  and  Xnterrenen  in  Bailroad 
Forecloiiires. 

In  the  extensive  litigation  that  has  arisen  in  this  country  upon  the 
foreclosure  of  railroad  mortgages,  where  various  parties  have  inter- 
vened for  the  protection  of  their  rights,  and  the  funds  have  been 
subjected  to  the  control  of  the  court  and  placed  in  the  hands  of 
receivers  or  trustees,  it  has  been  the  common  practice  to  make  allow- 
ances for  expenses  and  counsel  fees  to  the  trustees  or  other  parties, 
promoting  the  litigation  and  securing  the  due  application  of  the 
property  to  the  trusts  and  charges  to  which  it  has  been  found  to  be 
subject.  Allowances  of  this  kind,  when  made  in  moderation  and 
widi  due  regard  to  the  rights  of  those  interested  in  the  fund,  have  been 
approved  by  the  supreme  court  as  being  not  only  admissible,  but 
agreeable  to  the  principles  of  equity  and  justice.^^^ 

1 69  Trustees  v.  Greenouffh  (18S1)  106  fund  in  preference  to  all  other  claims. 

U.  S.  533,  26  L.  ed.  1160,  ating  Attorney  Stanton  v,  Hatfield  (1836)  1  Keen  358; 

General  v.  Brewers'  Company  (1717)   1  Thompson  v,  Ck)oper  (1845)  2  Colby  Ch. 

P.  Wms.  376;  Attorney  General  v.  Kerr  Cas.  87;  Tootal  V.  Spicer  (1831)  4  Sim. 

(1841)   4  Beav.  297;  Attorney  General  510;  Ldtrkins  t^.  Pazton   (1835)   3  Myl. 

V.  Old  South  Soc.  (1866)  13  Allen  474.  &  K.  320;  Barker  v.  Wardle   (1835)  2 

Where  a  fund  is  realized  by  the  dili-  Myl.  &  K.  818;  Sutton  v.  Doggett  (1840) 

gence  of  a  plaintiff  in  a  creditors'  suit,  3  Beav.  9. 

the  plaintiff  is  entitled  to  a  taxation  of       ko  Trustees  v.  Greenough  (1881)  lOQ 

costs  as  between  solicitor  and  client,  as  U.  S.  534,  26  L.  ed.  1160;  Ew  parte  Plitt 

against  all   whose   claims   are   on   the  (1853)   2  Wall.  Jr.  453;  In  Matter  of 

same  footing  as  his  own;  but  as  against  O'Hara    (1869)    8  Am.  L.   Reg.   N.  S. 

those  whose  claims  are  entitled  to  pref-  113;  Worrall  V,  Harford  (1S02)  8  Veg.[ 

erence  over  his,  he  is  entitled  to  a  tax-  Jr.  4. 

ation   of   costs   as   between   party  and       i<i  Trustees  9.  Greenough  (1881)  10(( 

party,  such  costs  to  be  paid  out  of  the  U.  S.  536,  (^37,  2<S  U  ed,  UCili  U62, 
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§  iS048.  Same— Expenses  Not  Allowed  Where  PUintiff  Claimn  Ad- 
versely to  Tmst. 

The  rule  allowing  compensation  for  costs  and  expenses  incident 
to  the  preservation  or  administration  of  a  trust,  does  not  apply  where 
a  party  brings  adversary  proceedings  to  take  the  possession  of  trust 
property  from  those  entitled  to  it,  in  order  that  he  may  distribute  it 
to  those  who  claim  adversely,  the  plaintiff  being  unsuccessful  in  this 
purpose.  The  expenses  of  such  suit  will  not  be  charged  to  the  fund 
but  must  be  borne  exclusively  by  the  unsuccessful  plaintiffs.^®' 

Taxation  of  Costs. 

§  8048.  By  Whom  Costs  to  Be  Taxed. 

The  items  and  amount  of  costs  payable  in  a  suit,  whether  the  same 
are  to  be  allowed  out  of  a  fund  or  are  payable  by  a  party,  are  ascer- 
tained by  the  process  of  the  taxation  of  the  costs.  In  the  English 
chancery  costs  were  usually  taxed  by  a  master  of  the  court  upon  an 
order  referring  the  matter  of  the  taxation  of  the  costs  to  him.  In  the 
federal  practice  costs  are  usually  taxed  by  the  clerk,  in  accordance 
with  the  principle  or  rule  determined  by  the  court  in  its  decree  as  to 
costs ;  but  if  the  court  sees  fit  to  do  so,  it  is  entirely  proper  to  refer 
the  matter  to  a  master. 

§  9050.  Kemorandnm  of  Costs  and  Bisbnrsemeats. 

A  party  who  is  allowed  costs  and  disbursements  should  within  a 
reasonable  time  file  a  memorandum  of  his  costs  and  disbursements 
with  the  clerk  of  the  court  This  constitutes  his  bill  of  costs.  In  the 
Ninth  Circuit  it  is  required  that  this  memorandum  shall  be  filed 
within  five  days  after  notice  of  the  decision  of  the  court  The  local 
rule  requiring  this  step  to  be  taken  provides  that  notice  of  a  decision 
may  be  by  the  presence  of  the  solicitor  at  the  announcement  of  the 
decision  of  the  court,  or  by  written  notice  from  the  clerk  of  the  court, 
or  by  written  notice  from  the  solicitor  of  the  adverse  party.  It  has 
been  held  that  these  methods  of  giving  notice  are  exclusive;  and 
where  a  solicitor  is  not  present  at  the  time  the  decision  is  rendered, 
written  notice  given  by  some  other  person  than  those  prescribed  in 
the  rule  is  not  sufficient^®' 


itiHobbfl  V.  McLean  (1SS6)   117  U.       its  Spoor  v.  Board  ete.  of  Riverdde 
8.  Mnr,  082,  29  I.,  ed,  940,  946,  County  (1902)  113  Fed.  20,    , 
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§  20S1.  Contents  of  Bill  of  Oostt. 

The  bill  of  costs  as  brought  before  the  taxing  officer  by  any 
flolicitor,  officer,  or  other  party  in  whose  favor  expenses  or  disburse- 
ments may  be  allowed  should  contain  a  specific  statement  of  each  sev- 
eral itenu  A  charge  in  gross  will  be  disallowed.  When  witness  fees 
are  charged,  the  names  of  the  witnesses  must  be  specified,  and  the 
number  of  days  of  attendance  of  each  as  well  as  the  distance  of  travel 
must  be  noted.^^^ 


§  2062.  Affidavit  Verifying  Costs  and  Sisbunements. 

In  the  taxation  of  costs  as  between  p4My  and  party,  the  items  to 
be  allowed  can  usually  be  made  out  from  the  papers  in  the  cause  or 
from  the  memoranda  of  the  clerk.  Where  costs  are  taxed  as  between 
solicitor  and  client,  or  when  disbursements  and  expenses  are  to  be 
allowed  in  behalf  of  any  officer,  the  several  items  of  expense  should 
be  verified  by  an  affidavit  of  the  solicitor  or  other  person  in  whose 
behalf  they  are  to  be  allowed ;  and  this  affidavit  must  be  annexed  to 
the  bill  of  costs  before  it  is  taxed  and  allowed.  The  affidavit  should 
show  that  the  several  disbursements  charged  in  his  bill  of  costs  have 
been  actually  and  necessarily  paid  or  incurred,  according  to  the  best 
of  affiant's  knowledge  and  belief ;  that  the  copies  and  exemplifications 
of  documents  charged  therein  were  actually  and  necessarily  used  or 
obtained  for  use,  and  that  such  bill  of  costs  contains  no  charge  for 
any  copy  of  a  document  or  for  any  other  proceeding  which  has  not 
been  made,  or  for  any  other  service  that  has  not  been  performed.*^* 

§  2053.  Affidavit  Contesting  Charges  Contained  in  Bill  of  Costs. 

If  the  affidavit  annexed  to  the  bill  of  costs  is  in  proper  form,  it  is 
usually  taken  as  sufficient  evidence  of  the  performance  of  the  service, 
or  other  expenditure,  to  make  it  the  duty  of  the  taxing  officer  to  allow 
the  charges,  being  in  other  respects  properly  taxable  against  the 
adverse  party,  unless  other  evidence  is  produced  sufficient  to  show 
that  the  affidavit  is  not  correct  and  that  the  services  were  not  per- 
formed or  expenses  incurred.  And  the  adverse  party  is  at  liberty  to 
produce  his  affidavit,  or  other  evidence,  before  the  taxing  officer,  in 
opposition  to  the  items  named  in  the  bill  of  costs,  as  laid  before  the 
taxing  officer ;  and  if  such  opposing  proof  is  not  produced  before  the 
taxing  officer  it  cannot  ordinarily  be  adduced  before  the  oourt>  on 
motion  to  retax,^*® 

i«4  2  Barb.  Ch.  Pr.  841.  IM2  Barb.  Cb.  Pf.  841,  312, 

l«5  2  Perh.  Cb.  Pr.  841. 
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§  2Q!{4,  4^niw  of  Aotion  pf  T^3^^$  Oflcer— ^gj^li  ^r^^oe, 

It  was  a  rule  of  practice  in  the  English  ohi^ncery  that  exceptions^ 
in  a  technical  senae^  would  not  lie  to  the  report  of  a  master  taxing  the 
costs  of  the  cause.  The  master's  taxation  of  costs  was  therefore  £:en- 
erally  final,  though  the  court  would  sometimes  review  and  reverse 
hU  report  'm  bq  f^v  40  it  proceeded  on  a  false  principle  of  taxation. 
If  th(a  master  omitted  to  tM  the  posts  that  be  bad  been  directed  to 
taxy  pr  if  tba  p^vty  injuriously  affected  by  the  taxation  conceived 
tb4t  ftl)  ii)cprrpct  principle  bad  been  adopted,  the  matter  could  bo 
brought  b^for^  the  court  upon  a  petition  to  reyiew  the  master's  tax- 
ation, Of  uppii  A  petition  specially  praying  leave  to  except.  The  mas- 
ter's r^pprt  on  tb^  taxation  of  costs  was  generally  conclusive  on  the 
queiticm  on  the  amount  of  costs  to  be  allowed  or  disallowed,  and  was 
r^yiewablo  oply  on  the  qu^stion  of  the  correctness  of  the  principle 
upon  which  the  taxation  was  made.^*^ 

§  2066.  Same— Practice  in  Mltnd  Covt»— Kotion  to  Ketax. 

As  costs  in  the  federal  courts  are  usually  taxed  by  the  clerk,  and  as 
the  clerk  of  a  federal  oourt  does  not  exercise  the  judicial  function  of 
a  mgster  in  the  English  chancery,  it  follows  that  the  clerk's  taxation 
of  costs  is  reviewable,  on  motion  to  the  court,  not  only  as  regards  the 
principle  on  which  his  taxation  is  founded,  but  also  as  regards  the 
amount  and  items  of  costs  allowed  by  him.  Formal  exceptions  to  his 
taxatipn  of  ao6(;s  are  tb0r$fa]Fe  unnecessary;  and  much  less  is  it 
required  that  tb^  party  complaining  of  ^n  incorrect  taxation  should 
petition  for  leave  tcr  exoept.  All  that  is  necessary  is  that  the  matter 
should  be  property  brought  before  the  court  upon  motion  or  petition 
specifying  l^be  items  in  respect  to  which  the  clerk  is  supposed  to  have 
committed  erroi:.  The  usual  way  of  bringing  the  matter  up  is  by 
motion  to  retax,  which  is  merely  an  informal  appeal  to  the  judge  of 
the  court  |n  which  the  taxation,  has  been  made.^*^ 

Where  the  taxation  of  costs  is  referred  to  a  master,  instead  pf  to 
the  clerk,  the  simple  motion  to  retax  the  costs  can  hardly  be  considered 
an  appropriate  procedure  for  tbp  correction  of  errors  iq  his  repqrt. 
The  proper  step  would  doubtless  be  to  take  formal  exceptions  to  the 
report^  as  upon  other  sorts  of  reports  by  the  master.  It  cannot  be 
supposed  diat  the  English  rule  of  practice  under  which  exceptions 
would  not  lie  to  the  report  of  the  master  in  a  matter  of  the  taxation  of 

117  i  DuL  Gh.  Pr.  S7,  68.  i"  Keaabey  k  ^fattiton  Go.  v.  Ameri- 

can Magnesia  ete.  Go.  (1006)  140  FeH. 
439. 
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coBta  is  in  force  in  our  courts.  Certainly  the  formal  petition  to  review 
would  here  be  out  of  place  and  unnecessary,  in  our  procedure,  unless 
the  party  complaining  wishes  to  introduce  new  facts.^®* 

§  2066.  Ho  Direct  Appeal  to  Appellate  Court. 

It  is  to  be  noted  that  no  direct  appeal  can  be  taken  from  the  deci- 
sion of  the  taxing  officer  to  the  appellate  court  The  party  aggrieved 
by  any  mistake  committed  in  the  taxation  of  costs  should  move  the 
trial  court  to  retax,  and  the  ruling  of  that  court  should  be  obtained  on 
the  matter.  The  propriety  of  the  decision  will  then  be  open  for  con- 
sideration in  the  appellate  court;  and  if  the  case  is  one  where  the 
appellate  court  will  review  and  reverse  the  discretion  of  the  lower 
court,  or  if  it  is  a  situation  where  the  allowance  of  the  costs  is  not  a 
matter  of  discretion,  the  party  complaining  can  have  the  benefit  of  any 
error."^ 

§  2067.  Taxation  of  Costs  Hune  Pro  Tone. 

Costs  can  be  taxed  nunc  pro  tunc  after  a  cause  has  been  appealed 
and  sent  back  to  the  lower  court  upon  a  mandate  from  the  appellate 
court,  and  as  so  taxed  the  costs  may  be  made  a  part  of  the  original 
judgment  or  decree,*^^ 


§  2068.  Bight  of  Appeal  in  Question  of  Costs. 

In  equity  and  in  admiralty  the  matter  of  the  imposition  of  costs 
upon  the  one  party  or  the  other  is  so  far  a  matter  within  the  sound 
legal  discretion  of  the  court  of  first  instance  that  a  decree  relating 
to  costs  alone  will  not  ordinarily  be  reviewed  in  the  appellate  court.*  ^* 
But  if  an  appeal  is  taken  on  the  question  of  the  propriety  of  a  main 
decree  as  well  as  upon  the  question  of  costs,  the  appellate  court,  hav- 
ing the  whole  decree  before  it,  may  also  consider  the  action  of  the 
lower  court  in  respect  to  the  matter  of  costs,  upon  a  proper  assign- 
ment of  error.*  ^* 

KB  Compare,  ante,  I  1493.  (1895)   158  U.  S.  58,  67,  39  L.  ed.  895, 

170  Tyler  Min.  Co.  v.  8weeney  (C.  C.  899,  15  Sup.  Ct.  729;  Kittredge  v.  Race 
A.;  1897)  24  C.  C.  A.  578,  79  Fed.  277  (1875)  92  U.  S.  116,  120,  23  L.  ed.  488, 
(construing  rules  17-19  of  the  Rules  of  490;  Paper  Bag  Cases  (1881)  105  IT.  S. 
the  Ninth  Circuit).  766,  772,  26  L.  ed.  959,  961;  Gamewell 

171  Sizer  V.  Many  (1853)  16  How.  98,  Fire  Alarm  Tel.  Co.  v.  Municipal  Signal 
14  L.  ed.  861.  Co.   (C.  C.  A.;   1896)   23  C.  C.  A.  260, 

172  Canter  v.  Insurance  Co.  (1830)  77  Fed.  490;  Pennsylvania  Co.  for  In- 
3  Pet.  307,  317,  7  L.  ed.  688,  692;  United  surance  r.  JaekAonville  etc.  R.  Co.  (C. 
States  t\  Brig  Malek  Adhel  (1844)  2  C.  A.;  1895)  13  C.  C.  A.  550,  66  Fed. 
How.  210,  237, 11  L.  ed.  230,  250;  Elastic  421. 

Fabric  Co.  v.  Smith    (1879)    100  U.  S.       i78City  Bank  etc.  r.  Hunter   (1894) 
110,  25  L.  ed.  547;   Du  Bois  t?.   Kirk    152  U.  S.  512,  515,  38  L.  ed.  534,  536,  14 
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§  2069.  Same— Appeal  on  Question  of  Statutory  Bij 

The  ground  upon  which  the  right  of  appeal  is  denied  upon  the  ques- 
tion of  costs  alone  is  that  the  matter  is  one  of  discretion,  and  not  one 
of  positive  law.  An  appeal  will  therefore  be  allowed  upon  a  ques- 
tion of  costs  alone  where  the  point  is  one  involving  the  statutory  right 
to  costs.  Here  the  action  of  the  court  below  is  not  one  of  mere  dis- 
cretion. For  instance,  the  claim  of  the  clerk  to  the  commission  fixed 
bj  statute  is  one  upon  which  an  appeal  can  be  taken.  If  an  appeal 
were  not  allowed  in  such  cases  it  would  place  the  construction  of  the 
statute  settling  costs  and  fees  entirely  within  the  arbitrary  control  of 
each  court,  which  cannot  be  permitted.  ^^^ 

§  2060.  Same— Appeal  from  Order  Carrying  Mandate  into  Effeot. 

Where  a  court  of  appeals  remands  a  cause  with  instructions  as  to 
the  disposition  of  the  matter  of  costs  in  the  cause,  the  action  of  the 
lower  court  in  carrying  the  mandate  into  effect  is  subject  to  subse- 
quent appeal,  though  the  matter  of  the  appeal  is  concerned  exclusively 
with  the  question  of  costs,  for  the  appellate  court  has  a  right  to  see 
that  its  own  order  in  regard  to  the  disposition  of  costs  is  carried  into 
effect  according  to  its  intentions.^''^ 

Solicitor's  Lien* 
§  2061.  In  General. 

The  federal  courts  recognize  and  enforce  the  right  of  the  solicitor 
or  counsel  to  have  his  fee,  in  a  proper  case,  declared  a  lien  upon  the 
fund  in  court  or  to  be  paid  into  court  in  pursuance  of  the  decree. 
An  attomey^s  or  solicitor's  lien  may  be  declared  not  only  to  protect 
the  attorney  by  securing  him  in  the  payment  of  a  fee  expressly  con- 
tracted ioTy^''^  but  also  to  secure  the  reasonable  fee  due  under  the  con- 
tract implied  by  law.^*" 

Sup.  Ct.  675;  The  Scotland  (1886)   118       174 /n  re  Michigan  Gent  R.  Go.   (G. 

U.  S.  507,  519,  30  L.  ed.  153,  155,  6  Sup.  C.  A.;  1003)  59  G.  G.  A.  643,  124  Fed. 

Gt.    1174;    Gitizens'    Bank    v.    Gannon  732. 

(1896)  164  U.  S.  319,  323,  41  L.  ed.  451,        i7BKeU    v.    Trenchard    (G.    G.    A.; 

453,  17  Sup.  Gt.  89;  Gampbell  Printing  1906)    146  Fed.  246. 

PreBS  Go.  v.  Duplex  Printing  Press  Go.       i7<  Gowdrey  v.  Railroad  Go.    (1876) 

(G.  G.  A.;  1900)   41  G.  G.  A.  351,  101  93  U.  S.  354,  23  L.  ed.  951;  McPherson 

Fed.   282;    The   Kissinger    Go.   v.   The  v.  Gox   (1877)   96  U.  S.  404,  24  L.  ed. 

Bradford  Go.    (1903)    59  G.  G.  A.  221,  746;  Wylie  v.  Goxe  (1853)  15  How.  415, 

123  Fed.  91.  14  L.  ed.  753. 

An  appeal  will  lie  where  costs  have       1 77  Massachusetts    etc.    Gonstruction 

been  directed  to  be  paid  out  of  a  trust  Go.  v.  Township  of  Gill's  Greek  (1891) 

fund,    atizens'  Bank  v.  Gannon  (1896)  48  Fed.  147;  EiD  parte  Bush   (1734)   7 

164  U.  S.  323,  41  L.  ed.  452.  Yin.  Abr.  74. 
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An  attorney  vho  has  oonducted  foreoloeure  prooeedings  for  the 
plaintifF  is  not  entitled  to  an  order  for  an  aeeounting  for  legal  serv- 
ices other  than  such  as  were  rendered  in  that  suit,  for  this  would  resuU 
in  fixing  an  attorney's  lien  on  the  fund  for  other  independent  profes- 
sional charges,  which  cannot  be  done.^^^ 


§  2062,  Enforcement  of  lien  in  StmoYal  Canie. 

A  Hen  in  favor  of  a  solicitor  or  attorney  declared  in  proceedings  in 
a  state  court  will  be  enforced  in  a  federal  oourt  upon  removal  of  the 
prooedding  to  such  oourt,  provided  the  lien  declared  in  the  state  ooort 
was  declared  in  accordance  with  the  law  of  the  state.^^^ 

Where  a  cause  is  removed  from  a  state  to  a  federal  court,  the  fed- 
eral court  will  not  allow  a  lien  for  servioes  rendered  in  the  state  court 
for  any  other  items  or  to  any  other  extent  than  allowed  under  the  state 
law.  In  fixing  the  lien  for  services  rendered  in  the  federal  court, 
however,  this  oourt  is  not  controlled  by  the  state  law.^®^ 

17S  Wolfe  r.  Lewis   (lS5d)   10  How.       tBOMaasachnsette    etc.    Construction 
2S0,  16  L.  ed.  649.  Co.  v.  Township  of  GUI's  Creek  (1S91) 

IT*  Oeatntl  RaUmul  ets.  Co,  p,  Pettufl  43  Fei.  146. 
(1886)  113  U.  &  116^  127,  28  L.  ed.  916^ 
919. 
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§  S093,  Courts  Control  over  Deoree  During  Term. 

The  control  of  a  eourt  over  its  decree  does  not  terminate  when  the 
decree  has  been  regularly  passed  and  altered^  but  if  no  appeal  is 
taken  and  perfected,  <iontinii^s  until  the  end  of  the  term,  and  under 
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some  conditions  even  beyond  it  The  authority  of  the  court  to  alter, 
change,  or  vacate  its  decrees  depends  very  much  upon  the  nature  of 
the  decree  and  upon  the  time  and  manner  in  which  the  application 
is  made,  as  well  as  upon  the  nature  of  the  change  that  is  to  be  effected. 
The  general  principle  is  that  the  court's  power  of  ^correcting  its  find- 
ings, orders,  and  decrees  remains  unimpaired  as  long  as  the  cause  is 
open  or  within  the  revisory  jurisdiction  of  the  court. 

§  9064.  Srooeedings  to  Correot  Decreet. 

The  proceedings  for  the  correction,  amendment  or  reversal  of 
decrees  in  the  court  rendering  the  same  vary  from  the  most  informal 
application  to  correct  a  trivial  clerical  error  to  the  formal  bill  of 
review.  Broadly  speaking,  the  several  modes  of  proceeding  may  be 
distinguished  as  follows:  (1)  The  application  for  the  correction  of 
a  clerical  error  or  omission;  (2)  the  application  to  vacate  or  set  aside 
a  decree  for  irregularity  in  the  proceedings;  (3)  the  application  for 
a  modification  or  alteration  of  some  part  of  the  decree,  arising  from 
some  incorrect  application  of  the  principle  settled  by  the  court  as  the 
main  basis  of  the  decree;  (4)  the  application  for  a  formal  recon- 
sideration of  the  grounds  of  the  decision.  This  latter  proceeding  is 
based  on  the  idea  of  correcting  a  judicial  error  underlying  the  deter- 
mination of  the  case,  that  is,  the  application  seeks  to  procure  a 
reversal  of  the  judgment  on  the  facts  and  law  embodied  in  the  rec- 
ord. (5)  Finally,  there  is  the  proceeding  to  have  the  cause  re-opened 
and  the  case  reheard,  not  only  upon  the  facts  contained  in  the  record 
but  upon  other  additional  facts.  In  the  first  three  of  these  situations 
the  proper  mode  of  proceeding  is  by  application  made  upon  simple 
motion  or  petition.  The  application  for  a  formal  reconsideration 
of  the  whole  cause  upon  the  facts  contained  in  the  record  or  upon 
new  facts  proceeds  by  petition  to  rehear  or  by  bill  of  review,  as 
will  hereafter  be  more  fully  explained.  Speaking  generally,  the 
distinction  between  the  proceeding  by  petition  to  rehear  and  that  by 
bill  of  review  is  that  the  former  proceeding  is  maintainable  where  the 
term  at  which  the  decree  was  rendered  has  not  passed,  while  the  bill 
of  review  is  proper  only  where  the  term  has  ended.  It  should  be 
noted  that  the  various  modes  of  proceeding  above  indicated  are  not 
always  distinguished  from  each  other  in  actual  practice,  and  in  some 
situations  a  party  can  elect  to  proceed  in  either  one  of  two  or  more 
ways.  Thus  a  formal  petition  to  rehear  can  be  brought  to  correct 
almost  any  error  found  in  the  record  prior  to  the  close  of  the  term, 
but  in  many  cases  a  motion  or  simple  petition  will  suffice.    In  the 
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present  chapter  we  shall  deal  with  the  general  principles  governing 
the  right  of  the  court  to  control  and  correct  its  decrees,  and  with  the 
more  informal  proceedings  for  the  correction  of  errors  before  the 
close  of  the  term. 

§  2085.  Correetion  of  Olerioal  Error. 

Clerical  mistakes  in  decrees  and  orders,  or  errors  arising  from 
accidental  slips  and  omissions,  are  more  readily  and  easily  corrected 
than  errors  of  a  more  material  character.  By  equity  rule  86,  defects 
of  this  kind  may  be  corrected  upon  an  informal  petition  at  any  time 
before  an  actual  enrolment  of  the  decree ;  and  enrolment,  as  the  term 
is  here  used,  is  to  be  understood  as  referring  to  the  close  of  the  term. 
The  most  usual  errors  corrected  in  this  way  are  those  that. result 
from  mistakes  in  accounts  and  from  mere  slips  of  the  scrivener ;  but 
the  failure  to  insert  in  a  particular  decree  the  usual  directions  appro- 
priate to  it  is  considered  an  accidental  omission  such  as  will  justfy 
the  court  in  subsequently  inserting  it.  Thus  where  a  decree  in  a 
creditor's  suit  omits  the  usurl  direction  to  take  an  account  of  the  per- 
sonal estate,  such  an  order  can  be  subsequently  entered.^ 

§  2066.  Error  in  Enrolled  Deoree. 

In  the  English  chancery,  clerical  mistakes  were  sometimes  allowed 
to  be  corrected  in  decrees  that  had  been  actually  enrolled.  For 
instance,  an  error  in  auditing  or  accounting  that  demonstratively 
appeared  upon  the  face  of  the  decree  itself  could  be  explained  and 
rectified  by  order;  so  likewise,  if  some  part  of  the  decree  had  been 
omitted  in  enrolment,  it  could  be  inserted  upon  motion  to  the  court. 
All  errors  on  the  face  of  the  schedules  could  be  thus  rectified ;  but 
there  could  be  no  correction  except  for  error  apparent.*  The  rule 
allowing  the  correction  of  errors  after  enrolment  means,  when  trans- 
lated into  terms  of  our  own  practice,  that  clerical  errors  and  mistakes 
may  be  corrected  by  the  court  after  the  end  of  the  term.  But  the 
power  is  exercised  with  caution,  and  the  right  to  have  such  an  applica- 
tion granted  will  be  lost  by  undue  delay.' 

§  8067.  Clerioal  Error  and  Tudidal  Error  Bistingmahed. 

Before  a  decree  can  be  substantially  modified  long  after  its  entry, 
under  a  pretense  of  correcting  a  clerical  error,  it  must  clearly  appear 

1  2  Dan.  Ch.  Pr.  687.  >  Gunn  v.  Black  (C.  C.  A.;  1894)  SO 

1 2  Dan.  Ch.  Pr.  689.  Fed.  161,  8  C.  C.  A.  634. 
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that  the  error  wf|9  f^  ol^rioii}  errpr  md  not  a  judioial  ^rmr*  Though 
it  rtpvld  h»  clear  that  a  miatake  woa  ma(te,  y#t  it  panmt  to  ppyr^cted 
Qi)  motio«  Of  petitipp  After  tha  tejtw  ia  gfmf^  if  it  w»8  dw  tQ  judicial 

oversight.  Whatever  was  involved  in  judicial  consid^fi^tioiiy  as  aUpwii 
by  the  decree,  is  concluded.  If  doubt  exists  as  to  whether  the  mistake 
was  a  clerical  error  or  a  mere  judicial  hluAder,  it  abould  be  reaolved 
in  f gvor  of  letting  the  decree  stapd, 

Hfcklin  V*  Marco  (1894)  64  Fed.  (509:  Oq  a  motion  to  correct  an  error  in  a 
decree  entered  two  yean  previously,  it  appeared  that  the  decree  should  have  had 
a  partipular  provision  fn  it  which  was  omitted.  The  cause  hajl  gone  to  the  oourt 
of  appeals  vithout  tb»  error  having  been  noticed,  ami  the  judgft  pf  th9  eoiirt  bad 
been  chained.  Tht  nwtiop  w9M  se(«ued«  Ti»e  jUflfP  pbsefved:  "  I  am  a^tisfied 
tiiat  t^Q  4^ref3  9bi>u}4  )iaye  beeri  ip  ac<»r^nce  witl^  wb^t  t)ie  pl^i^MIT  cUiniM, 
but  I  am  not  satisfied  that  the  error  complained  of  is  a  clerical  error.  It  may  be 
a  Judicial  error.  If  I  shall  undertake  to  correct  this  decree  upon  the  ground  that 
it  dpfs  not  conform  to  my  own  opinion  of  what  the  decree  should  be,  I  wiU  assume 
the  funotion  of  reviaing  tha  Judgmentt  aad  deoreee  of  my  fimleflpsior  andar  tJie 
pret^na^  pf  eorfecting  tt^em." 


§  2068.  Correotmg  9iO|M  Bi^ttfid  bf  lEiftaka  or  om  UimjmmUtim. 

If  a  decree  is  inadvertently  entered,  or  allowed  to  he  entered  hy 
the  court,  under  a  mistake  of  fact,  or  upon  misrepresentation  to  the 
oourt  of  the  pQpbsnti  of  tk^  depree,  the  uajae  99^n  Ikb  90t  ^eide  by  Buch 
judge  or  potfrt  after  the  piid  of  the  tem^,  i^pon  o^otiop  or  petition. 
8wh  ft  deavea  doea  oot  vepreaent  or  ei^body  t]iQ  judicial  action  of  tho 
court  (  ami  it  must  be  copBid^red  so  far  void  as  to  pormit  of  its  bein^; 
sat  aaidis  whenever  the  circiiiiiQtouces  under  which  it  was  eptered  are 
mftda  to  append 

}.  United  8tfit$$  tep  ref.  Fisher  p.  WiUiam'  (C.  C  A.;  im)  67  Fed.  994,  H  C. 
C.  A.  440:  On  tbe  last  day  of  tbe  term  tjj^  plaintiff  }p  an  ejfWJty  »uit  appeareil 
before  the  jud^e  at  chafnbers  an()  handed  to  him  a  decree  to  be  signed,  saying  to 
tbe  jud^  that  it  was  an  interlocutory  decree.  The  judge  si^ed  the  decree  with- 
out reading  it  and  believing  that  it  was  an  interlocutory  decree  and  such  a  dacree 
as  shpuid  be  properly  entered.  It  tamed  out  that  tho  decree  wat  a  final  decree, 
and  such  as  the  court  had  not  intend^  to  p^rmjt  to  b^  |Qntefie4»  At  t)ie  suecepdlnj^ 
term  the  defendant  moved  the  court  to  vacate  the  decree  as  having  been  alloweil 
and  entered  und^r  pirciimsl^ij^s  of  fp  intake.  Tbe  motion  w^s  grafted  and  the 
decree  set  aside.  The  plaintiflT  then  applied  to  the  circuit  court  of  appeals  for  a 
writ  pf  prohibition  tp  prey^i^t  tha  coftrt  p^lpw  frpm  retfyi^  |;^e  cail3e.  Aa  order 
issiied  re<|iiiring  t1)e  judge  to  shp^  .c^iise  w)iy  tbc  )frit  ?houl4  pot  issue.  His 
return  showed  the  facts  above  stated.  The  facts  stated  in  the  return  were  form- 
ally denied  by  the  plaintiff  in  a  reply  to  the  return,  but  no  affidavits  were  put 
in  to  controvert  tbe  retujrp.     Accordingly  the  facts  staf^  ip  tli|B  return  were 
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assumed  to  be  true  and  tlie  writ  of  prohibition  was  refused.  The  court  considered 
that  the  decree  was  infected  with  a  vice  similar  to  that  which  results  from  a 
clerical  misprision,  that  is,  the  record  was  made  to  speak  something  which  had 
not  been  decreed  by  the  court;  and  held  that  "when,  by  a  mistake  of  the  judge, 
induced  by  erroneous  statements  of  counsel,  a  decree  has  been  entered  of  record, 
which  the  judge  did  not  examine  or  approve,  and  did  not  intend  to  enter,  such 
decree  may  be  set  aside,  on  motion,  after  as  well  as  before  the  expiration  of  the 
term.  ...  It  may  be  conceded  that  if  the  decree  had  been  expressed  in  terms 
which  were  known  to  the  judge  when  he  entered  it,  and  he  had  merely  miscon- 
oeived  the  import  or  legal  effeot  of  the  language  employed,  then  the  mistake  would 
have  been  one  of  law, — an  error  of  judgment^ — such  as  no  court  can  oorrect,  on 
a  mere  motion,  after  the  lapse  of  the  term»  by  modifying  the  erroneous  judgment, 
or  by  setting  the  same  aside." 

2.  United  States  v,  Castro  (1868)  5  Sawy.  626,  Fed.  Cas.  No.  14,754:  A  decree 
founded  on  a  stipulation  of  the  parties  and  which  was  in  conflict  with  a  previous 
4ecree  of  the  court  in  the  same  cause,  was  inadvertently  entered  without  the  atten- 
ition  of  the  court  being  called  to  Its  previous  decree.  It  was  held  that  the  court 
oould,  after  the  expiration  of  the  term,  set  this  second  decree  aside  on  motion,  as 
liaving  been  entered  under  a  mistake.  Bald  Field,  Circuit  Justice:  "The  doc- 
ttrine  that  the  jurisdiction  of  the  court  over  a  cause  after  final  decree  ceases  with 
•the  term  in  which  the  deoree  is  rendered,  is  intended  to  protect  parties  from  dis- 
'turbanoe  and  litigation  after  the  merits  of  their  cases  have  been  fully  heard  and 
<letermined.  It  was  not  intended  to  protect  them  in  decrees  entered  by  mistake, 
any  more  than  in  decrees  obtained  by  imposition  or  fraud  upon  the  court." 

Revision  of  Interlocutory  Decree. 

§  2069.  Power  of  Court  over  Interlooutory  Decree. 

As  regards  interlocutory  orders  and  decrees,  no  question  can  arise 
as  to  the  authority  of  the  court  to  change  or  reverse  them  so  long  as 
the  cause  remains  undetermined  before  the  court.^  This  power  of 
revision  can  be  exercised  by  the  court  in  its  own  discretion  and  of  its 
own  volition,  or  it  can  be  exercised  upon  a  motion  or  petition  brought 
by  a  party  affected  by  the  decree ;  or  finally,  it  may  be  varied  or  abro- 
gated by  the  entry  of  a  final  decree  inconsistent  with  it.  When  a 
cause  is  referred  to  a  master  under  a  decree  settling  the  rights  of  a 
party,  the  court  may,  upon  the  coming  in  of  a  report,  change  its  opin- 
ion and  modify  the  decree  or  dismiss  the  bill  altogether." 

An  order  confirming  a  partial  report  of  commissioners  appointed 
by  the  supreme  court  to  mark  the  boundary  between  two  states  is  but 

4Linder  e.  Lewis  (1S79)  4  Fed.  31S;  etc.  Co.    (1873)   Fed.  Cas.  No.  11,402; 

De  Flores  o.  Raynolds    (1880)    8  Fed.  Reeves  v.  Keystone  Bridge  Co.    (1876) 

434;  Spring  V.  Domestic  Sewing  Maehine  Fed.  Cas.  No.  11,661. 

Co.  (1882)  13  Fed.  446;  Clark  r.  Blair  6  Foumiquet    v.    Perkins    (1853)    16 

(1883)  14  Fed.  812;  Wooster  v.  Handy  How.  82,  14  L,  ed.  854, 

(1884)  21  Fed.  51;  Pullan  V.  Cincinnati 
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an  interlocutory  decree  and  may  be  modified  at  any  subsequent  term 
until  the  whole  boundary  is  reported  on  and  confinned** 


§  2070.  Gorreetion  of  Decree  to  Conform  to  Baling  of  Appellate  Court. 

If  a  circuit  court  enters  an  interlocutory  decree  embodying  a  cer- 
tain principle  of  law,  but  before  final  decree  the  supreme  court  makes 
a  decision  establishing  a  different  rule  of  law  from  that  adopted  by 
the  circuit  court,  the  latter  court  in  entering  its  final  decree  will  fol- 
low the  law  as  laid  down  by  the  supreme  court ;  or  it  may,  in  a  proper 
case,  vacate  its  interlocutory  decree  on  motion  or  petition  calling 
attention  to  the  decision  of  the  higher  court  A  formal  petition  to 
rehear  is  not  necessary.'' 

§  2071.  When  Interlocutory  Decree  Set  Aiide. 

In  order  to  justify  the  setting  aside  of  an  interlocutory  decree,  it 
must  appear  that  the  same  was  irregularly  entered,  or  that  it  was 
based  upon  an  erroneous  principle.  As  a  general  rule  an  interlocutory 
decree  will  not  be  set  aside  or  varied  unless  some  circumstance  is 
brought  to  the  attention  of  the  court  that  was  not  considered  in  mak- 
ing the  decree.  The  courts  generally  proceed  on  the  idea  that  when 
a  matter  has  once  been  fully  considered  and  determined,  the  conclu- 
sion reached  by  the  court  should  stand  unless  shown  to  be  clearly 
erroneous.  Defects,  irregularities,  and  mistakes  are  not  sufficient 
unless  they  clearly  vitiate  the  decree.® 

An  interlocutory  decree  cannot  be  amended  or  changed  upon  affi- 
davits tending  to  show  that  if  all  the  facts  in  the  case  had  been  put  in 
evidence  and  called  to  the  attention  of  the  court,  a  different  decree 
would  have  been  rendered.® 


§  2072.  Beyision  of  Decree  in  Hatter  of  Further  Direetioni. 

Though  by  the  lapse  of  a  term  a  court  may  lose  jurisdiction  and 
power  to  modify  the  main  decree  determining  the  rights  of  the  par- 
ties, yet  if  the  cause  is  retained  for  the  purpose  of  carrying  the  decree 
into  effect,  the  court  has  power  at  a  succeeding  term  to  modify  the 
decree  as  to  the  mode  in  which  it  is  to  be  executed.    Thus,  upon  a 

<  State  of  Iowa  v.  State  of  Illinois  the  authority  and  baaed  the  decree  on 
(1894)  151  U.  S.  238,  38  L.  ed.  145,  14  ito  own  construction  of  it.  A.  B.  Dick  v. 
Sup.  Ct.  333.  Wickelman  (1896)  77  Fed.  853. 

7  Wooeter  t?.  Handy  (1884)  21  Fed.  51.       »  Terry  r.  Commercial  Bank    (1875) 

8  The  misuse  of  an  authority  by  op-  92  U.  S.  454,  23  L.  ed.  620;  Hop  Bitters 
posing  counsel  is  no  ground  for  vacating  Mfg.  Co,  v,  Warner  (1886)  28  Fed.  577, 
|i  decree,  if  the  court  itself  considered 
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final  decree  in  a  partition  suit  determining  the  rights  of  the  parties, 
the  court  ordered  that  for  the  purpose  of  carrying  the  decree  into 
effect  the  property  should  be  sold  in  a  particular  way.  It  was  held 
to  be  competent  for  it  afterwards  to  change  the  method  of  sale.  In 
other  words,  it  is  competent  for  the  court  by  way  of  further  directions 
at  a  subsequent  term  to  change  the  former  decree  in  features  which 
pertain  merely  to  the  carrying  of  the  decree  into  effect.*^ 

Turner  v,  Indianapolis  etc.  R,  Co.  (1878)  8  Biss.  380,  Fed.  Cas.  No.  14,289:  A 
decree  was  entered  authorLdng  a  foreolosure  sale  of  a  railroad  to  be  made  upon 
certain  notice  of  the  sale.  At  the  next  term  the  court  modified  the  decree  by 
providing  for  a  different  notice.  Also  the  decree  was  changed  as  to  the  distribu- 
tion of  the  funds  arising  from  the  sale.  It  was  held  in  the  circuit  court  that  the 
court  had  full  authority  to  make  these  changes.  After  the  sale  had  been  made 
and  confirmed,  an  app«d  was  taken  to  the  supreme  court.  This  court  held  (1) 
that  the  original  decree  ordering  the  sale  was  a  final  decree,  and  inasmuch  as  no 
appeal  had  been  taken  therefrom  the  appellant  was  cut  off  from  questioning  the 
propriety  of  that  decree  on  this  appeal,  (2)  that  the  appeal  finally  taken  brought 
up  the  case  for  review  only  in  so  far  as  pertained  to  the  carrying  of  that  decree 
into  effect.  **  That  decree,"  said  the  court,  "  is  not  before  us  for  any  purpose 
except  to  ascertain  whether  the  sale  was  conducted  in  conformity  "with  its  pro- 
visions." Lastly  (3)  the  court  affirmed  the  decree,  thereby  confirming  the  prin- 
ciple that  the  court  below  had  power  in  the  matter  of  further  directions,  to  modify 
the  terms  and  conditions  under  which  the  sale  should  be  made.ii 

Revision  of  Final  and  Appealable  Decree. 

§  2073.  Final  Decree  Bevisable  Daring  Term  of  Entry. 

Decrees  that  dispose  of  the  entire  snbject-niatter  of  a  dispute  and 
are  so  far  final  as  to  support  an  appeal  remain,  like  interlocutory 
decrees,  within  the  control  of  the  court ;  **  but  this  right  of  control 
exists  only  so  long  as  the  term  lasts,  or  until  an  appeal  has  been 
prayed  and  perfected.  It  is  a  general  rule  of  law  that  all  the  judg- 
ments, decrees,  or  other  orders  of  the  courts,  however  conclusive  in 
their  character,  are  under  the  control  of  the  court  which  pronounces 
them  during  the  term  at  which  they  are  rendered  or  entered  of  record, 
and  they  may  then  be  set  aside,  vacated,  modified,  or  annulled  by 

10  Mootry  o.  Grayson  (G.  C.  A.;  1000)  jurisdiction  over  the  cause  has  not  been 
104  Fed.  613,  44  C.  C.  A.  83.  transferred  to  the  appellate  court  by 

11  Turner  v.  Farmers'  Loan  etc.  Co.  the  giving  of  bond  and  perfecting  the 
(1882)  106  U.  8.  652,  27  L.  ed.  273.  appeal.    Aspen  Min.  etc.  Co.  v,  Billings 

isDossr.  Tyack  (1852)  14  How.  297,  (1893)    150  U.  S.   31,  37  L.  ed.  986; 

14  L.  ed.  428;  Reeves  v.  Keystone  Bridge  Keyser  r.  Farr  (1881)  105  U.  8.  266,  26 

C6.  (1876)   Fed.  Cas.  No.  11,661.  L.  ed.  1026;  Draper  v.  Davis  (1880)  10^ 

Even  orders  allowing  appeals  may  be  U.  S.  370,  26  ^  e^^  1^1^ 
vacated  during  the  term  provided  the 
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that  oourt.^*    The  principle  extends  to  the  correcti(m  of  errors  botii 
of  fact  and  of  law.^^ 


§  2074.  Final  Decree  Hot  Subject  to  Bevision  after  End  of  Term. 

At  the  close  of  the  term,  however^  the  parties  are  discharged  from 
further  attendance ;  and  the  court,  haying  entered  a  final  decree,  has 
no  authority  to  bring  them  back.  After  this  juncture^  the  court  can, 
as  a  rule,  do  no  more  than  correct  mere  clerical  errors  found  in  the 
record.  A  final  decree  cannot  be  vacated,  altered,  or  modified  after 
the  close  of  the  term  at  which  it  is  rendered ;  *•  unless  an  order  is 
made  at  such  term  keeping  the  case  open  for  further  proceedings.^' 
But  of  course  the  mere  fact  that  a  cause  is  kept  open  for  further  pro- 
ceedings prevents  the  decree  from  being  considered  a  final  decree  in 
the  complete  sense  of  the  term. 

BroMon  v.  Schulten  (1881)  104  XJ.  S.  415,  SM  t.  ed.  7^9:  In  denying  the  power 
of  a  court  to  alter  or  reverse  its  decree  after  the  expiration  of  the  term  at  which 
the  decree  is  rendered,  the  supreme  court  said:  "After  the  term  has  ended  all 
final  jud^iments  and  decrees  of  the  court  passed  beyond  its  control,  unless  steps 
be  taken  during  that  term,  by  motion  or  otherwise,  to  set  aside,  modify,  or  correct 
them ;  and  if  errors  exist,  they  can  only  be  corrected  by  such  proceeding  by  a  writ 
of  error  or  appeal  as  may  be  allowed  in  a  court  which,  by  law,  can  review  the 
decision.  So  strongly  has  this  principle  been  upheld  by  this  court,  th&t  while 
realizing  that  there  is  no  court  which  can  review  its  decisions,  it  has  invariably 
refused  all  applications  for  rehearing  made  after  the  adjoumtnent  of  the  court 
for  the  term  at  which  the  judgment  was  rendered.  And  this  is  placed  upon  the 
ground  that  the  case  has  passed  beyond  the  control  of  the  court." 

§  2078.  What  is  Final  Decree  in  Sense  ef  Forgoing  Bule. 

Any  decree  that  terminates  the  litigation  between  the  parties  on 
the  merits  of  the  case  is  a  final  decree  within  the  meaning  of  the 

isBronson   v,   Schulten    (1881)    104  (1852)   14  How.  25,  14  L.  ed.  311;  Me- 

U.  S.  416,  28  L.  ed.  799.  Micken  v.  Perin  (18A6)  18  How.  007,  15 

i«  Doss  V,  Tyack  (1852)  14  How.  297,  L.  ed.  504;  E»  p.  Sibbald  (1838)  12  Pet 

313,  14  L.  ed.  428,  435;  Basset  v.  United  488,  9  L.  ed.   1167;   Public  Schools  v. 

States   (1869)  9  Wall.  38,  41,  19  L.  ed.  Walker   (1869)   9  Wall.  603,  19  L.  ed. 

648,  549}  Henderson  v.  Oarbondale  etc  650;   Cameron  «.   M'Roberts    (1818)    3 

Co.  (1891)  140  U.  S.  40,  36  L.  ed.  338.  Wheat.  691,  4  L.  ed.  467;  McGregor  V. 

IB  Brooks  V.  Railroad  Co.  (1880)   102  Vermont  etc  Co.   (C.  C.  A.;  1900)   104 

U.   S.   107,  86  L.  ed.  91;   Williams  t?.  IM.  700,  44  C.  0.  A.  146$  U.  8.  v.  Brig 

Morpfan    (1884)    111  U.  S.  684,  4  Sup.  Glamorgan    (1855)    2  Curt.  C.  C.  2S6; 

Ct.  638,  28  L.  ed.  560;  Central  Trust  G6.  Scott  t>.  Blaine  (1880)  Baldw.  287;  Soott 

r.  Grant  Locomotive  Works  (1890)   135  r.  Hore  (1875)  1  Hughes  163,  Fed.  Gas. 

U.  S.  824,  10  Sup.  Ct.  736,  34  L.  ed.  103;  No.  12,635;   Bank  v.  Labitut   (1870)    1 

TTudson  r.  Guestier  (1812)  7  Cranch  1,  Woods  11;  Newman  p.  Newton   (1888) 

3  L.  ed.  249;    Bank  r.  Moss    (1848)    6  14  Fed.  634. 
How.  31, 12  L.  ed.  331;  Brown  t>.  Aspden       i«  Wnder  v.  Lewis  (1880)  1  Fed.  879, 
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rule  which  prohibits  the  court  from  altering,  reversing,  or  modifying 
Its  decree  after  the  term  has  elapsed.^  ^  Thus  a  decree  of  sale  in  a 
foreclosure  suit  that  effectually  settles  the  rights  of  the  parties  and 
leaves  nothing  to  be  done  but  to  make  the  sale  and  distribution  of  the 
proceeds  is  a  final  decree.^^ 

Petersburg  etc,  Co.  v.  Della*orr€  (C.  C.  A.j  1895)  70  Fed.  643,  17  C.  C.  A.  310: 
A  decree  of  forecloeure  and  sale  was  made  and  a  Reference  ordered  to  ascertain 
and  report  tlie  amottnt  of  the  mortgige  indebtedness)  the  attount  of  the  aUowance 
to  be  made  to  the  receiver  for  his  compensation  and  expenses,  and  the  amount  of 
the  allowances  to  the  trustee  and  its  solicitors.  A  decree  was  subsequently  entered 
confirming  the  master's  report.  The  litigation  was  thereby  terminated,  and  passed 
beyond  the  control  of  the  court  at  the  end  of  the  tem  at  which  it  was  rendered. 

§  fi076.  End  of  Tem  Detenained  by  Statate  or  Vinal  AijotinuMnt  of 
Oeurt. 

For  the  purpose  of  entertaining  motions  to  vacate  or  set  aside  a 
decree,  the  term  of  the  court  continues  until  it  expires  by  limitation 
of  statute  or  until  it  is  adjourned  generally  for  the  term,  that  is, 
sine  die.^^  A  special  and  proper  adjournment  under  the  written  order 
of  the  court  to  a  particular  day,  within  the  legal  period  of  the  court, 
of  course  does  not  end  the  term ;  and  it  has  been  held  that  where  such 
order  of  the  court  is  merely  verbal,  as  for  instance,  where  it  is 
delivered  over  the  telephone,  the  continuity  of  the  session  Is  merely 
broken,  but  the  term  is  not  ended.  Consequently,  any  matter  prop- 
erly triable  at  that  term  can  then  be  heard.^^ 

If  the  court  has  adjourned  sine  die,  thereby  bringing  a  term  to  an 
end,  it  is  questionable  whether  it  may  reconvene  as  in  that  term, 
rescind  the  order  of  adjournment,  and  proceed  to  permit  the  filing  of 
an  application  by  one  of  the  parties  to  vacate  a  decree  entered  at  the 
previous  sitting  in  that  term.  This  device  has  been  adopted  on  one 
occasion  in  order  to  preserve  the  right  to  have  a  hearing  on  the  motion 
to  vacate,  but  the  validity  of  the  practice  was  not  passed  on.** 

§  2077.  Keeping  Minutes  of  Court  Open  till  Beginning  of  Kezt  Term. 

Some  of  the  federal  courts  have  a  very  convenient  practice  of  keep- 
ing the  court  open  during  each  term  until  the  statutory  time  for  the 

17  Bostwick  V.  Brinkerhoff  (1882)  100  t9  Bronaon  r.  Sohulten  (1881)  104  U. 

U.  S.  3,  1  Sup.  Ct.  16,  27  L.  ed.  73.  S.  416,  26  L.  ed.  799. 

i>  Green  v.  Fisk  (1880)  103  U.  S.  618,  20  Ozark  Land  Co.  v.  Leonard  (1886) 

26  L.  ed.  486;  Railroflid  Co.  «.  Swas^  24  Fed.  660. 

(1874)  23  WaH.  406,  23  L.  ed.  136.  siBlythe  v,  Hinckley  (1897)  84  Fed. 

Eq.  Prac.  Vol.  II.— 78.  228. 
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opening  of  the  next  term  arrives,  and  this  whether  there  be  any  actual 
business  pending  and  to  be  disposed  of  or  not  This  practice  operates 
as  a  very  reasonable  extension  of  the  time  within  which  proceedings 
that  must  be  taken  within  the  term  time  can  be  brought  to  the  atten- 
tion of  the  court** 

§  2078.  Appeal  as  Affecting  Sight  to  Kodify  Decree. 

The  taking  and  perfecting  of  an  appeal  has  a  suspensive  effect  on 
the  power  of  the  lower  court  to  modify  and  change  its  decree,  yet  this 
suspension  is  not  altogether  absolute.  The  general  rule  is  that,  after 
the  appeal,  the  trial  court  may  make  any  additional  order  or  embody 
in  the  decree  any  change  or  qualification  that  might  have  been  had  as 
of  course,  if  the  appeal  had  not  been  taken.  The  erroneous  omission 
of  orders  obtainable  as  of  course  is  considered  as  being  in  like  case 
with  mere  clerical  errors. 


Bavey  v.  McDonald  (1SS3)  109  U.  8.  150,  27  L.  ed.  8S8:  The  defendants  had 
been  restrained  by  a  preliminary  injunction  from  receiving  certain  moneys  that 
were  in  the  hands  of  a  receiver,  until  the  final  hearing.  A  decree  on  the  merits 
was  afterwards  entered  dismissing  the  bill.  The  cause  was  appealed,  and  the 
court  from  which  the  appeal  was  taken  subsequently  allowed  the  decree  to  be 
amended  by  adding  a  direction  to  the  receiver  to  pay  over  those  moneys  to  the 
defendant.  It  was  held  that  it  was  competent  for  that  court  to  make  this  order, 
for  it  was  "a  thing  of  course,"  and  merely  expressed  the  proper  effect  of  the 
decree.  In  discussing  the  question  of  the  power  of  the  lower  court  in  cases  of  this 
kind,  the  supreme  court  said :  "  One  of  the  qualifications  of  the  general  rule  as  to 
the  suspensive  effect  of  an  appeal  is,  that  the  inferior  court  may  perfect  its  judg- 
ment or  decree,  usually  at  any  time  during  the  term  at  which  it  is  rendered.  If, 
when  an  appeal  is  taken  or  a  writ  of  error  is  sued  out,  the  record  has  not  been  made 
up,  it  may  be  made  up  in  due  form.  If  any  obvious  mistake  has  occurred,  it  may 
be  corrected;  as  where  the  jury  by  mistake  has  given  damages  in  a  penal  action, 
or  has  given  damages  for  a  larger  simi  than  the  declaration  demanded,  the  plun- 
tiff  may  enter  a  remittitur  of  the  damages  on  the  record,  after  a  writ  of  error  is 
brought.  And  it  is  laid  down  as  a  general  rule,  at  law  (the  principle  of  which 
is  equally  applicable  to  chancery  proceedings),  that  those  things  which  are  amend- 
able before  error  brought  are  amendable  afterwards,  so  long  as  diminution  may 
be  alleged  and  certiorari  awarded — provided,  of  course,  that  the  time  for  amend- 
ment has  not  passed  by.  In  chancery  proceedings  it  is  a  rule  that  when  a  clerical 
error  has  crept  into  the  decree,  or  some  ordinary  direction  has  been  omitted,  the 
court  will  entertain  an  application  to  rectify  it,  even  though  it  has  been  passed 
and  entered.  Where  a  decree  has  omitted  a  direction  that  is  of  course  at  the  time 
it  is  made,  it  may  he  corrected  by  the  insertion  of  that  direction." 

ss  First  Nat  Bank  v,  Woodrum  (1898)  86  Fed.  1,004, 
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Motion  to  Set  Aside  Decree. 

§  2079.  notion  to  Taoate  Decree  for  Irregularity. 

Irregularities  in  any  of  the  proceedings  attendant  upon  the  hearing 
of  a  cause  or  entering  of  a  decree  supply  a  ground  for  a  motion  to 
vacate  or  set  aside  the  decree,  where  the  irregularity  is  of  such  nature 
as  to  have  deprived  the  losing  party  of  his  substantial  right  to  be 
heard  in  the  case.  For  instance,  if  the  cause  should  be  set  for  hearing 
before  the  time  for  the  closing  of  proof,  and  one  of  the  parties  should 
be  thereby  deprived  of  the  opportunity  to  take  proof,  the  decree 
would  be  set  aside,  at  his  instance.  Mere  irregularities  in  the  pro- 
ceedings, however,  that  do  not  in  any  wise  aif ect  the  merit  of  the  cause 
or  materially  prejudice  one  of  the  parties,  supply  no  ground  for  set- 
ting a  decree  aside.** 

Where  a  pro  confesso  has  been  taken  against  a  defendant,  the  final 
decree  entered  against  him  may  be  set  aside- during  the  term  at  his 
instance  upon  good  cause ;  but  if  an  application  is  not  made  at  the 
term,  the  decree  becomes  absolute.** 

§  2060.  Diioretion  of  Court. 

Upon  applications  for  the  setting  aside  of  decrees  for  irregularity, 
the  court  exercises  a  substantial  discretion ;  and  a  decree  will  not  be 
set  aside  for  mere  irregularity  where  it  has  been  acted  on  in  good 
faith,  and  the  party  who  makes  the  motion,  after  having  accepted  a 
benefit  under  the  decree,  does  not  offer  to  put  his  adversary  in  statu 
quo,  or  is  unable  to  do  so.*^ 

§  2081.  Who  Kay  Apply  for  Taoation  of  Decree. 

The  application  to  set  aside  a  decree  must  be  made  by  or  on  behalf 
of  a  party  to  the  record  who  is  affected  by  the  decree  in  question.  A 
motion  to  modify  or  set  aside  a  decree  will  not  be  entertained  when 
made  by  one  who  is  a  stranger  to  the  record  and  who  is  not  interested 
in  the  subject-matter  of  the  particular  suit.  The  circumstance  that 
the  principle  determined  in  the  case  would  injuriously  affect  such  n 
stranger  in  other  suits  in  which  he  is  involved,  gives  him  no  standing 

ss  Allen  v.  City  of  New  York  (1880)  (1884)   21  Fed.  881;  Equity  Rule  19; 

7  Fed.  483.  See  ante,  %  1571. 

S4  McMicken  V.  Perin  (1855)  18  How.  >s  Bayerque    r.    Jackson    Water    Co. 

507,   15  L,   ed.   504^    Allen  f.   Wilson  (1856)  1  McAU.  85,  Fed.  CftS,  No,  1,136. 
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in  the  court^*  But  a  decree  in  a  wholly  ooUutive  suit  between  par- 
ties who  had  no  real  controversy  at  all  has  in  one  instance  been  set 
aside  on  the  motion  of  a  third  party.** 

A  stranger  to  a  suit  will  not  ordinarily  be  permitted  to  intervene 
after  a  decree  and  become  party  to  the  suit  merely  for  the  purpose 
of  moving  to  set  the  decree  aside;  especially  is  this  true  where  the 
proposed  intervener  had  an  opportunity  to  intervale  at  the  proper 
stage  of  a  suit  and  defend  but  failed  to  do  so.*® 

§  80t£.  Taoatian  of  Conient  Deoree. 

A  decree  entered  by  consent  cannot,  as  a  rule,  be  modified  or 
varied  in  any  material  respect  without  the  assent  of  both  parties.** 
But  where  a  consent  decree  has  been  entered,  the  court  may,  upon  the 
application  of  either  party,  give  such  further  directions  as  may  be 
necessary  for  the  purpose  of  carrying  the  decree  into  effect  according 
to  its  spirit  and  intent.*^ 

§  2083.  Kotion  to  Beopen  Cause  for  Further  Proof. 

It  frequently  happens  that,  after  a  decree  has  been  entered,  one 
of  the  parties  wishes  to  have  the  cause  opened  for  the  taking  of  addi- 
tional proof  and  for  another  hearing  upon  the  new  proof  thus  adduced. 
The  more  formal  mode  of  proceeding  in  such  case  is  by  petition  to 
rehear,  but  the  proceeding  by  simple  application  upon  motion  or  peti* 
tion  is  sometimes  tolerated.  The  application  to  reopen  a  cause  for 
further  proof  is  addressed  to  the  discretion  of  the  court,  and  an  appeal 
does  not  lie  from  an  order  granting  or  denying  such  an  application  ;** 
or  at  least  the  appellate  court  will  reverse  for  error  in  refusing  to 
grant  such  a  petition  only  in  a  very  unusual  ease,  such  as  would 
appear  to  involve  abuse  of  legal  discretion  on  the  part  of  the  lower 
court.** 

<«  Washburn  etc.  Mfg.  Co.  v,  Colvell  not  express  the  real  intention  of  tte 

Steel  Barb  Fence  Co.  (18S0)   1  Fed.  226.  parties,  it  may  be  set  aaide.     Mutual 

s  7  Barken  17.  Todd  (1882)  15  Fed.  265.  mistake,   fraud,   or   undue   influence   is 

Compare  Ring  Refrigerator  etc.  Co.  f>.  sufficient  to  Justify  setting  a  consent  de- 

8t.  Louis  loe  Mfg.  Co.   (1895)   67  Fed.  cree  aside.     But  the  pro^^ings  would 

535.  have  to  be  by  original  bill  to  impeach 

«« Ring  Refrigerator  etc.  r.  St.  Louis  the  decree  for  fraud. 

Ice  Co.    (1895)    67  Fed.  535.     Compare  so]    Barb.  Ch.  Pr,  351. 

Continental  Trust  Co.  r.  Toledo  etc.  R.  si  Brockett  r,  Brockett  (1844)  2  How. 

Co.  <lfKK))  99  Fed.  171.  238,  11  L.  ed.  261. 

s 9  Gibson,   Suits   in   Chan.    (2d   ed.)  3  2  Terry  r.  Commercial  Bank  of  Ala. 

577.  (1875)  92  U.  S.  464,  23  L.  ed.  #29, 

Of  course  if  a  decree  t^n  entered  doeq 
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An  aj^ioatien  to  epeB  a  eanse  for  additional  probf,  after  the  hear* 
ing,  has  been  denied  where  it  appeared  that  though  the  applicaticoi 
was  made  in  the  name  of  one  of  the  parties,  it  was  instigated  by  a 
third  person  who  feared  th^  effect  aa  adverse  decision  might  bav^ 
VipoA  cortaiQ  daima  of  his  own,^^ 

§  2084  Opening  Oanae  for  Defense  by  Absent  Party. 

In  a  suit  to  enforce  a  lien  upon  property,  a  defendant  against 
whom  publication  has  been  made  but  who  has  not  been  served  with 
process  and  who  does  not  ecfme  in  to  defend,  may  appear  within  a 
year  after  a  final  decree  has  been  entered,  and  the  decree  will  be  set 
adlde  on  his  appUcation  in  ordet  that  a  defense  may  be  made  by 
him.** 

§  2088.  Taking  Tudieial  Cognisanee  of  Kotion. 

When  an  application  is  made  to  modify  or  set  aside  a  final  decree 
it  is  necessary  that  the  court  should  take  cognizance  of  the  applica- 
tion and  indicate  in  some  way  an  intention  to  entertain  and  consider 
it.  If  this  is  not  done  at  the  term,  the  result  will  be  that  the  decree 
will  stand,  and  the  application  to  set  it  aside  go  for  naught  It  is 
not  necessary  that  the  application  should  be  acted  upon  and  disposed 
of  at  the  pending  term ;  but  it  is  necessary  that  the  judicial  power  of 
the  court  should  be  brought  to  bear  in  such  way  as  at  least  to  carry 
the  motion  over.** 

§  2086.  Effect  of  Setting  Decree  Aside. 

When  a  decree  is  set  aside  by  an  order  of  court  at  the  term  at  which 
it  was  rendered,  it  is  as  if  such  decree  had  never  been.  A  person  who, 
before  the  expiration  of  the  term,  takes  an  assignment  of  an  interest 
established  by  a  decree  or  who  acquires  an  interest  in  the  subject- 
matter  takes  subject  to  the  possibility  that  the  court  may  reconsider 

ss  Schneider  v.  Thill    (1880)    3  Fed.  motion  may  be  heard  at  the  next  tenn 

05.  as  unfinished  business.    Goddard  v.  Ord- 

S4  Act  of  March  3,  1875,  chu  137,  sec  way    (1879)    101   U.  8.  745,  25  L.  ed. 

8,  18  Stat.  L.  472.  1040.     In   the    particular   court   from 

IS  Where  the  making  of  a  motion  to  which  this  cause  came  there  was  a  local 

set  aside  a  decree  was  noted  in  the  min-  custom  or  practice  whereby,  if  any  mat- 

utes  of  the  court,  it  will  be  presumed  ter  on  hand  was  not  disposed  of  at  any 

that  the  court  gave  judicial  attention  particular  term,  it  was  deemed  to  be  con- 

and  sanction  to  the  motion,  and  as  a  tinned  to  the  nezt« 
consequence  of  this  presumption,  such 
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and  reverse  its  decree.    And  if  the  court  does  so^  he  cannot  com- 
plain.'* 

§  8087.  Effect  of  Inconsistent  Decrees  on  Same  Sabject 

Inasmuch  as  a  court  has  power  to  control,  modify,  and  reverse  its 
decree,  so  long  as  the  term  endures,  it  follows  that  if  the  records  of 
a  court  show  a  series  of  two  or  more  decrees  entered  at  the  same  term 
concerning  the  same  subject-matter,  the  decree  last  entered  is  to  be 
taken  as  modifying  the  prior  decree  or  decrees  on  all  points  where  it  is 
inconsistent  with  the  former  decree  or  decrees*'^ 

t<  Henderson  v.  Carbondale  etc.  Co.  529,  Fed.  Cas.  No.  2,916;  Tilton  «.  Bar- 
(1891)  140  U.  S.  25,  36  L.  ed.  332,  11  reU  (1883)  17  Fed.  59  (1887)  119  U. 
Sup.  Ct.  691.  S.  637,  30  L.  ed.  511. 

STCoates  v.  Muae    (1821)    1   Brock. 
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In  Oenerdl. 

§  2088.  Equity  Snle  OoTendng  Petitions  to  Sehear. 

The  proper  formal  proceeding  whereby  to  obtain  a  reversal  or 
material  alteration  of  a  decree,  before  the  term  has  passed,  is  by  peti* 

1239 
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tion  to  rehear.  The  general  principles  discussed  in  the  preceding 
chapter  are  applicable  to  this  proceeding,  and  it  is  also  subject  to  the 
provisions  of  the  following  equity  rule. 

Equity  Rule  88:  Every  petition  for  a  rehearing  shaU  contain  the  special  mat- 
ter or  cause  on  which  such  rehearing  is  applied  for,  shall  be  signed  by  oounael, 
and  the  facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party  or  by  some  other  person.  No  hearing  shall  be  granted  after  the 
term  at  which  the  final  decree  of  the  court  shall  have  been  entered  and  recorded, 
if  an  appeal  lies  to  the  supreme  eourt.  But  if  no  appeal  lies,  the  peiitiai  may  be 
admitted  at  any  time  hafate  the  end  ef  the  aext  term  of  ika  maH,  m  the  dlicve- 
tion  of  the  oourt. 

§  9088.  Time  for  Behearinc  ^t  Apimlf^Ue  and  IToiiapiwi^AU^  Seom^. 

Under  the  practice  of  the  English  chancery,  the  time  within  which 
a  petition  for  a  rehearing  of  a  final  decree  could  be  entertained  was 
limited  by  the  enrolment  of  the  decree.  After  a  decree  was  enrolled, 
it  could  be  changed  or  modified  only  upon  appeal  or  upon  bill  of 
review.  Under  the  practice  of  the  federal  coiurta  of  equity  in  this 
country,  the  time  for  the  filing  of  a  petition  to  rehear  is,  as  a  general 
rule,  limited  by  the  end  of  the  term  at  which  the  final  decree  is 
entered.*  But  by  the  equity  rule  referred  to  above,  this  restriction  is 
applied  only  to  such  final  decrees  as  are  appealable  to  the  supreme 
court,  and  an  exception  is  made  in  favor  of  final  decrees  not  appeal- 
able to  the  supreme  court.  These  can  be  reheard  at  any  time  before 
the  end  of  a  next  term.'  If  a  final  and  appealable  decree  is  made  in  a 

1  Brown  v,  Aspden  (1S62)  14  How.  25^  must  be  made  durhig  the  terra  at  which 
14  L.  ed.  311;  Poole  v.  Nixon  (1834)  the  final  decree  is  entered.  See  Shhas, 
Fed.  Gas.  No.  11,270;  Barker  r.  Stowe  Equity  Practiee  (2d  ed.)  87;  First  Kut 
(1879)  4  Bann.  ft  Ar4>  ^^  Fed.  Caa.  Bank  v.  Woodrum  (1806)  8«  Fed.  1004. 
No.  995.  We  cannot  concur  in  the  validity  of  this 

2  Newman  v.  Moody  (1884)  19  Fed.  sujj^gestion.  The  statute  organizing  the 
858;  Glenn  17.  Noonan  (1890)  43  Fed.  circuit  courts  of  appeals  and  limiting 
403;  Clarke  v.  Threlkeld  (1823)  Fed.  the  right  of  appeal  to  the  aupieme  court 
Cas.  No,  2,866.  has  certainly  extended  the  operation  of 

It  is  to  be  noted  that  a  rehearing  can  that  provision  in  equity  rule  88  which 
be  granted  at  the  term  subsequent  to  allows  a  petition  to  rehear  to  be  en- 
that  at  which  the  final  decree  was  en-  tertained  in  nonappealable  eases;  bnt 
tered  in  all  cases  where  the  cause  is  no4  it  certainly  has  not  changed  the  lan- 
api>ealable  to  the  supren^  oouft  «|  t^M  guage  of  the  rule,  nor  its  interpretation. 
United  States.  It  is  expressly  so  stated  nor  has  it,  by  implication,  abrogated 
in  equity  rule  88;  and  the  rule  cannot  the  rule.  The  supreme  court  seems  to 
be  construed  as  referring  to  cases  aR-  hftve  mniformty  interpreted  equity  rule 
pealable  to  the  circuit  courts  of  appeals  88  as  refering  to  appeals  to  the  su- 
as  the  same  are  at  presept  organized,  preme  court  alone;  and  indeed  the  Ian- 
It  has  been  suggested  that  now,  smee  all  guage  of  the  rale  le  such  as  to  prcelade 
causes  are  appealable  either  to  the  su-  any  other  interpretation  of  it.  See 
preme  eeurt  or  a  oireuit  oourt  of  ap-  Moelle  v.  Bhevwood  (1902)  148  U.  S. 
peaU»  all  appHcations  (or  a  rehaaring  80^  37  It.  ed,  35$;  wheie  it  ia  aa^  tfi^t 
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cause,  the  petition  to  rehear  must  be  filed  before  the  term  en(]si  I| 
the  application  comes  after  the  adjournment  it  is  too  late.*  Under 
equity  rule  88  a  court  has  no  jurisdiction  or  power  to  entertain  11  peti- 
tion to  rehear  a  nonappealable  cause  after  the  lapse  of  a  full  term  fol- 
lowing that  at  which  the  final  decree  was  entered,  and  an  order  there- 
after entered  allowing  a  rehearing  is  of  no  effect  whatever.  It  is  not 
even  rendered  valid  by  the  fact  that  the  adverse  party  takes  leave  to 
plead,  thereby  treating  the  order  as  good.* 

§  2090,  DttMBiiBAtioB  tf  ftneition  Wkttkcr  Decree  Appealable. 

Where  the  state  of  the  record  is  such  as  to  show  on  its  face  that  a 
decree  is  nonappealable  for  lack  of  the  jurisdictional  amount,  and  a 
petition  to  rehear  is  properly  entertained  by  the  court  on  the  existing 
state  of  the  record,  the  adversary  cannot  subsequently  defeat  the  peti- 
tiofter^s  right  to  a  rebearipg  by  affidavits  showing  that  tfee  value  in 
controversy  is  in  fact  sufficient  to  give  the  right  of  appeal,  This  point 
ia  available  only  at  the  preliminary  atage  of  the  proceeding  upon 
applieatiop  tQ  rehear, 

Moelle  v.  Sherwood  (1893)  148  U.  S.  21,  37  L.  ed.  350,  13  Sup.  Gt.  426:  A  flnal 
decree  was  entered  against  the  plaintiff  at  a  certain  term.  At  the  foUowing  term 
he  made  a  motion  for  (^ve  tn  ^le  %  petitien  fov  a  rehearing,  %a4  thereupon  repre* 
sented  to  the  court  that  at  the  hearing  of  the  cause  and  when  the  decree  was  ren- 
4er«4  it  wa»  helieveil  ^j  klm  tha^  the  value  in  controversy  was  sufficient  to  entitle 
him  to  appeal  to  the  supreme  court  but  that  later  he  had  discoveved  that  no 
appeal  would  lie.  |t  was  held  that  under  equity  rule  88  the  court  had  jurisdic- 
tion to  grant  the  petition  for  a  rehearing,  although  the  defendant  by  affidavits 
afterwards  filed  made  it  appear  that  the  value  was  sufficient  to  sustain  the  right 
of  appeaL  He  sbeuld  have  eontfoverted  the  qfuestion  of  value  at  the  time  the  peti- 
tion for  a  reheariiig  wm  fil^U 

an  exception  to  the  general  rule  which  for  it  deprives  the  court  of  jurisdiction 
disables  a  court  from  reversing  its  de-  over  the  cause.  For  Instance,  iif  a  final 
cree  after  the  close  of  the  term  is  rec-  decree  is  made  at  a  certain  term  tn  a 
ognized  by  equity  rule  88  "in  cases  cause  that  is  not  appealable  to  the  su- 
where  no  appeal  lies  from  the  decree  to  preme  court,  and  an  appeal  h  thereupon 
the  supreme  court  of  the  United  States."  taken  from  that  decree  to  the  circuit 
It  certainly  would  be  reasonable,  now  court  of  appeals,  then  a  petftton  to 
that  an  appeal  will  lie  in  every  case  to  rehear  that  cause  could  not  be  enter- 
one  court  or  the  other,  to  take  away  the  tained  by  the  court  whicln  entered  that 
right  to  grant  a  reheariug  in  any  case  if  decree,  at  the  ensuiiig  term,  for  the 
the  term  has  passed;  but  this  would  cause  has  been  removed  to  the  higher 
have  to  be  done  by  changing  the  equity  court. 

rule  so  as  to  make  it  conform  with  the  >  Bank  of  Lewisbure  t;.  Sheffey  (Ml) 

present     conditions     of     practice.       It  140  U.  S.  445,  35  L.  ed.  498.  11  Sup.  Ct. 

should  not  be  done  by  arbitrarily  chang-  755 ;    Sheff ey    v.    ^nk    or    Leif isborg 

ing  the  interpretation  of  the  rule.     Of  (1887)  33  Fed.  815. 

course  the  actual  taking  i^nd  perfecting  <  Qlenn  v,  Dimmock   (I8M^>  43  Fe^. 

of  an  appeal   to  the  circuit  court   of  550. 
appeals  takes  away  the  right  to  rehear, 
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§  9001.  When  Decree  Final  in  Seme  of  Equity  Eiile. 

The  criterion  for  determining  the  question  whether  a  decree  is  a 
^'  final ''  decree  within  the  meaning  of  the  rule  that  prohibits  the 
granting  of  a  petition  to  rehear  a  final  decree  after  the  lapse  of  the 
term  is  the  same  as  that  for  determining  whether  or  not  the  decree  is 
final  so  as  to  permit  the  taking  of  an  appeal,  in  all  cases  where  an 
appeal  will  lie  to  the  supreme  court  Where  an  appeal  does  not  lie 
to  the  supreme  court,  it  is  such  a  decree  as  determines  and  dis- 
poses of  the  rights  of  the  parties  as  presented  in  the  pleadings ; '  or, 
what  is  the  same  thing,  such  a  decree  as  would  now  be  appealable  to 
the  circuit  court  of  appeals. 


§  2092.  Petition  to  Sehear  Interlocutory  Decree. 

An  interlocutory  decree  may  be  reconsidered  and  reversed  upon  a 
petition  to  rehear,  either  for  error  apparent  upon  the  record  as  it 
stands  or  upon  new  evidence.*  An  application  to  open  an  interlocu- 
tory decree  in  order  to  admit  new  proof  is  equivalent  to  a  petition  to 
rehear.^ 


§  2093.  Application  Addressed  to  Discretion  of  Court. 

The  granting  of  a  petition  to  rehear  is  in  all  cases  a  matter  of  sound 
judicial  discretion ;  ^  and  this  discretion  is  exercised  in  accordance 
with  certain  settled  principles  of  judicial  propriety.*  In  the  Englsh 
chancery  there  was  a  loose  and  easy  practice  under  which  rehearings 
were  granted  as  a  matter  of  course  when  the  application  was  sanc- 
tioned by  the  signature  of  two  counseL    This  practice  has  not  been 

B  Hoffman  v.  Knox  (C.  C.  A.;  1892)  7  Willimantic    Linen    Co.    o.    Clark 

1   C.  C.  A.  535,  50  Fed.  488;   Halsted  Thread  Co.  (18851  24  Fed.  799,  800. 

V.  Forest  Hill  Co.  (1901)   109  Fed.  820;  8  Wylie  v.  Coxe    (1862)    14  How.   1, 

Easton  v.  Houston  etc.  R.  Co.    (1890)  14    L.    ed.    301;    Brockett   v.    Brockett 

44  Fed.  7.  (1844)  2  How.  238,  11  L.  ed.  251;  Mc- 

•  Bogers  v.  Marshall   (1882)    13  Fed.  Micken  v,  Perin    (1855)    18  How.  607, 

59;  Gillette  0.  Bate  Refrigerating  Co.  15  L.  ed.  504;  Steines  v,  Franklin  Coun- 

(1882)  12  Fed.  108;  Willimantic  Linen  ty   (1871)    14  Wall.  15,  20  L.  ed.  846; 

Co.  t'.  Clark  Thread  Co.  (1885)  24  Fed.  Buffington  v.  Hanrey  (1877)  95  U.  S.  99, 

799.  24  L.  ed.  381;  Daniel  v.  MitcheU  (1840) 

Originally  the  petition  to  rehear  seems  1  Story  198,  Fed.  Cas.  Ko.  3,563;  Amer- 

to  have  been  considered  to  be  appropriate  ican  Diamond  etc.  Co.  v,  Sheldon  (1880) 

only  when  the  decree  to  be  reviewed  was  1  Fed.  870 ;  Railway  Raster  Mfg.  Co. 

interlocutory  and  not  final.    If  final  the  v.  North  Hudson  Co.  R.  Co.   (1886)  26 

proceeding  was  said  to  be  by  bill  of  re-  Fed.  411. 

view.     Jenkins  t^.   Eldredge    (1845)    3  » Bentley  v.  Phelps  (1847)  3  Woodb. 

Story  802.  &  M.  403,  Fed.  Cas.  No.  1,332. 
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followed  in  the  federal  courts.  ^^  No  doubt  the  ooets  of  a  rehearing 
in  the  English  chancery  was  a  sufficient  deterrent  to  prevent  any 
abuse  of  the  right  to  petition  for  a  rehearing. 

Rehearing  for  Error  Apparent  or  New  Evidence. 

§  2094.  Oronnds  of  Petition  to  Behear. 

A  petition  to  rehear  can  be  brought,  if  the  conditions  warrant,  to 
correct  any  error  that  can  be  pointed  out  in  the  record  as  it  stands 
or  that  can  be  made  to  appear  by  the  introduction  of  new  evidence. 
It  lies  either  for  error  apparent  or  for  a  mistake  arising  from  matter 
out  of  the  record.  By  this  means  any  mistake  of  the  court  in  apply- 
ing the  law  of  the  facts  of  the  case  may  be  corrected ;  ^^  and  any 
manifest  error  of  the  court  in  its  previous  decree  will  be  corrected  on 
a  petition  to  rehear.^^  A  petition  that  asks  for  a  rehearing  on  the 
record  as  it  stands  and  also  for  a  rehearing  on  the  ground  of  new 
evidence,  may  be  sustained  on  either  or  both  of  such  grounds  or  on 
neither,  as  the  state  of  the  case  may  justify.^*  Eehearings  in  equity 
are  granted  on  a  showing  of  newly  discovered  evidence  or  errors 
apparent  on  the  record  upon  practically  the  same  grounds  and  con- 
siderations as  govern  applications  for  a  new  trial  at  law.** 

A  federal  judge  will  not  assume  to  reverse  another  judge  exercis- 
ing co-ordinate  power  upon  the  pretense  of  rehearing  a  cause  heard 
by  such  judge,  either  for  error  apparent  or  for  newly  discovered  evi- 
dence. ^'^ 

g  8095.  Behearing  of  Subordinate  Issue  Detennined  by  Xain  Decree. 

A  petition  will  not  be  granted  for  the  sole  purpose  of  rehearing  a 
subordinate  issue  that  has  been  determined  by  implication  by  the 
adjudication  on  the  main  issue.  Where  a  controlling  issue  is  decided 
in  favor  of  one  party,  all  subordinate  issues  are  necessarily  concluded 

10  Brown  v.  Aspden  (1852)   14  How.    is  Rogers  v.  Marshall  (1883)  15  Fed. 
27,  14  L.  ed.  312;  Jenkins  v,  Eldredgel94. 

(1845)  3  Story,  304;  Emerson  v,  Davies     14  Qiant  Powder  Co.  v,  California,  etc. 
(1845)  Fed.  Cas.  No.  4,437.  Co.  (1880)  5  Fed.  201 ;  Bentley  v,  PhelfM 

11  Southern  Development  Co.  v,  SilYa(1847)  3  Woodb.  ft  M.  403,  Fed.  Cas.  No. 

(1881)  89  Fed.  418;  Rogers  v.  Marshall  1.332;  Hunter  v,  Marlboro  (1846)  Fed. 

(1882)  13  Fed.  59.  Cas.  No.  6,908. 
IS  First     Nat.    Bank    v.    Woodrum     is  Hayes  v.  Dayton   (1884)   20  Fed. 

(1898)    86  Fed.   1004;   Tufts  v.  Tufts690.    (7ompor0  Reed  v.  Lawrence  (1887)  I 

(1847)   Fed.  Cas.  No.  14^32.  32  Fed.  228. 
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in  his  favor  also)  and  uBleae  the  whole  decree  is  to  b^  reheard,  the 
flubordinale  point  iBvclred  ist  the  main  deeisioH  must  standi^* 

§  2096.  Petition  for  leaye  to  Seargne. 

Many  applications  far  a  rehearing  are  nothing  more  than  an  appli- 
cation for  leave  to  reargue  the  cause.*^  A  petition  to  lehear  a  cause 
on  the  case  presented  in  the  record  as  it  stands,  or,  what  is  the  same 
things  an  applioation  to  reargue,  is  grantable  in  the  discretion  of  the 
court.  But  such  applications  are  not  received  with  much  favor,  since 
they  tend  merely  to  aiconrage  unneceBsary  repetitions  of  the  old  argi^ 

§  90974  Wh«i  Batfftmmt  PenniniUe. 

The  petition  should  show  that  the  court  has  overlooked  some  deci- 
sive point  and  thereby  decided  the  cause  erroneously.  It  is  enough, 
for  instance,  to  show  that  a  controlling  decision  has  escaped  notice  or 
that  the  decree  is  contrary  to  sopie  express  provision  of  a  statute.  A 
reargument  should  not  be  granted  where  the  only  ground  suggested 
Is  that  coimsel  had  not,  at  the  hearing,  presented  a  certain  defense 
with  sufficient  force.**  A  party  is  entitled  to  one  fair  chance  fully 
to  prepare  his  cause  and  no  more.**  Surprise  at  the  course  of  Argu- 
metit  taken  by  the  adversary's  counsel  at  the  hearing  supplies  no 
ground  for  a  petition  to  rehear.*'  Nor  is  the  rule  different  where  the 
petition  to  rehear  alleges  that  the  adversary's  counsel  by  sophistical 
arguments  obscured  the  real  issue  and  misled  the  petitioner's  counsel 
into  taking  a  wrong  view  of  the  case.**  Mistake  of  law  by  counsel  as 
to  the  pertinency  at  force  of  evldencte  furnishes  ±o  ground  for  a 
rebeiqnpg.^^ 

0^  of  the  cirottit  oenifts  will  aaBaetimas  graqt  a  rehearing  for  pur- 
pose of  f e^gtiment,  where  it  appears  thfit  tbe  pfevieufii  deei^  6t 

KMartindale  o.  Waas  (1882)  11  Fed.  (1886)  24  Fed.  630;  Rc^rs  v.  Riessner 

661.  (1888)   34  Fed.  270. 

17  la  tke  First  CirmiH  everj  apjiliea-  i*  Railway  Register  M%.  Oo.  9.  North 
tion  for  a  further  hearing  or  argument  Hudson  Oo.  R.  OoL  (ISBS)  2§  Fed.  411. 
in  an  equity  cause  must  he  aied  not  loCobvni  v.  Sehroeder  (1882)  II  F^ 
later  than  fifteen  days  after  the  ded-  426. 

aion  to  ivUeh  the  application  relates.  si  Bverest  v.  BfolMo  LubrieatiB|^  Oil 

Bush  api^ioation  must  be  printed  and  Oo.  (1884)  2d  Fed.  262. 

accompanied  by  a  printed  brief.    It  will  2S  Pittsburgh  Reduction  Ca  v.  Ott'wles 

he  heatd  ew  pmtie  unless  the  court  other-  Electric  etc  Go.  0894  >  84  Fe^,  li&. 

wise  direeti;     See  No.  10  of  Rules  of  si  Baker  f.  Whfiing   (184^)   1  ]M«#y 

Circuit  Ck>urt  of  First  Circuit.  218;  Ruggisa  «.  Eddy  fiar4>  11  BMM. 

18  Giant  Powder  Co.  v,  California  etc.  624;    Hunter  v.  Marlboro    (1846)    Fed. 
Co,  (1880)  6  Fed.  197;  Harman  t\  Lewis  Cas.  No.  6,908. 
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opinion  was  based  on  an  authority  tiiat  has  since  been  overruled  or 
shaken  by  a  later  decision  of  the  appellate  court.^^ 

§  2088.  Beliearing  on  Hew  Bvidenoe  or  Hewly  Disoovered  Eridenoe. 

Petitions  to  rehear  on  the  ground  of  new  evidence  or  of  newly  dis- 
covered evidence  are  grantable  in  the  discretion  of  the  court;  but 
inasmuch  as  the  practice,  if  unduly  indulged^  would  tend  to  unsettle 
judicial  decisions,  the  right  to  have  such  a  petition  granted  is  care- 
fully guarded.  For  instance,  such  a  petition  will  not  be  granted 
except  upon  the  same  conditions  and  upon  substantially  the  same 
principles  as  would  justify  the  granting  of  leave  to  file  a  bill  of 
review  or  supplemental  bill  in  the  nature  of  a  bill  of  review,  after  the 
expiration  of  the  term.^** 

Daniel  v.  Mitchell  (1840)  1  Story,  198,  Fed.  Cas.  No.  3,693:  Judge  Story  here 
observed:  "  Rehearings  rest  in  the  sound  discretion  of  the  court;  and  where  they 
are  petitioned  for  upon  the  ground  of  newly  discovered  evidence,  they  are  mainly 
governed  by  the  same  considerations  as  apply  to  cases  where  leave  ia  asked,  after 
the  publication  of  testimony,  and  before  the  hearing,  to  file  a  supplemental  bill, 
in  order  to  bring  such  new  evidence  before  the  court;  or  where,  after  a  decree, 
leave  Is  asked  to  file  a  bill  of  review,  or  a  bill  in  the  nature  of  a  biU  of  review, 
upon  the  like  ground  of  newly  discovered  evidence." 

A  petition  to  rehear  on  the  ground  of  newly  discovered  evidence 
and  the  motion  to  reopen  a  cause  in  order  to  permit  the  taking  of 
additional  testimony  are  modes  of  proceeding  that  may  be  used  with 
the  same  effect.  The  principles  governing  relief  on  either  mode  of 
proceeding  are  the  sama^® 

§  SM)88.  Conditioni  Justifying  Allowance  of  Snoh  Petition. 

Before  a  decree  will  be  opened  on  the  ground  of  new  evidenoe  or 
newly  discovered  evidence,  or  on  the  ground  of  a  newly  discovered 
defense,  the  showing,  or  affidavits,  in  support  of  the  motion  or  peti- 
tion to  rehear  must  be  sufficient  to  engender  in  the  mind  of  the  court 
a.  belief  that  the  decree  was  wrong,  and  that  the  result  would  have 
been  different  if  the  testimony  in  question  had  been  adduced  or  tlu* 
particular  defense  made  at  the  previous  hearing.*^    A  rehearing  will 

14 /n  re  Tucker  (1904)   181  Fed.  647  ^haU    (1882)    13   Fed.  60;    Witters  r. 

(1006)  148  Fed.  928.  Sowles  (1887)  31  Fed.  5. 

ss  Jenkins  v,  Kldredge  (1845)  3  Stoi^  >?  Collins  t?.  Goes  (1881)  8  Fed.  617; 

807;    Willimantic   Linen    Co.   v.   Clark  Adair  v,  Thayer  (1881)  7  Fed.  020;  De 

Thread  Co.  (1885)  24  Fed.  799.  Florez  t^.  Raynolds   (1870)    16  Dlatchf. 

s<  Vermont  Farm  Mach.  Co.  r.  Con-  408. 
verse  (1882)  10  Fed.  825;  Rogers  o.  Mar- 
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not  be  granted  for  newly  discovered  evidence  where  it  appears  that 
on  a  rehearing  the  same  result  would  in  all  probability  be  reached 
as  at  the  original  hearing.^^  The  rule  has  otherwise  been  stated  to 
be  that  a  petition  for  a  rehearing  will  not  be  granted  unless  the  matter 
is  of  such  nature  as  to  require  a  reversal  of  the  decree  if  it  should  not 
be  met  and  refuted. 

Jenkins  v.  Eldredge  (1845)  3  Story,  314,  per  Story,  J.:  ''It  should  be  sndi 
new  matter,  as  muat,  if  unanswered,  in  point  of  fact,  either  clearly  entitle  the 
party  to  a  reversal  of  the  decree,  or  raise  a  case  of  so  much  nicety  and  difficulty, 
as  to  be  a  fit  subject  of  judgment  in  the  cause.  In  other  words,  it  should  furnish 
a  just  and  solid  foundation,  upon  which  the  court  may  properly  repose  its  judg- 
ment. It  is  not  sufficient  that  it  is  such  as  might  be  argued,  with  more  or  fees 
effect,  by  way  of  a  presumption  against  or  in  favor  of  former  testimony.  But 
it  should  go  further,  and  demonstrate  that  consistently  with  it  the  decree  ought 
not  to  stand.** 

§  2100.  When  Petition  Will  Hot  Be  Allowed. 

• 

Newly  discovered  evidence  based  on  hearsay  is  not  sufficient  to  sup- 
port an  application  for  a  rehearing  or  for  leave  to  file  a  bill  of 
review.**  A  motion  to  reopen  a  case  after  decree  to  let  in  a  new 
defense  may  well  be  refused  where  the  situation  is  such  that  the  appli- 
cant has  the  option  to  assert  the  right  growing  out  of  the  defense  in 
question  and  get  the  benefit  of  that  defense  when  he  is  attacked  in 
another  suit.*® 

§  2101.  Cumnlatiye  Proof — ^Evidence  of  Confessioni. 

A  rehearing  will  not  be  granted  to  admit  merely  cumulative  evi- 
dence on  points  fully  litigated  at  the  original  hearing,'^  nor  to 
admit  further  testimony  from  witnesses  who  have  already  been 
examined.  ^'  A  court  of  equity  cannot  afford  to  establish  a  precedent 
which  will  allow  the  defeated  party,  after  discovering  where  the  cause 
pinches,  to  look  out  witnesses  to  bolster  up  the  faulty  parts  of  his 
cause.  To  allow  this  would  be  to  make  litigation  practically  inter- 
minable, and  would  also  lead  to  perjury."  **    An  exception  is  made 

as  Blair  v.  Silver  Creek  Mines  (1809)  3i  Baker  v.  Whiting  (1S40)   1  Story 

03  Fed.  332;  Hayes  r.  Dayton  (1884)  20  218;  Jenkins  v,  Eldredge  (1845)  2  Story 

Fed.  690;  McCIoakey  v.  Du  Bois  (1881)  311;  Wood  v.  Mann  (1836)  2  Sumn.  330» 

9  Fed.  38;  Munson  v.  Citv  of  New  York  336;    Pfanschmidt  v.   Kelly  Mercantile 

(1882)    11   Fed.  72;   Bentley  v.  Phelps  Co.    (1887)    32    Fed.   667;    Witters    r. 

(1847)  Fed.  Caa.  No.  1,332.  Sowles  (1887)  32  Fed.  765,  766. 

19  Ward  V  Ward   (C.  C.  A.;  1906)  79  » 2  Rogers  r.  Marshall   (1882)  13  Fed. 

C.  C.  A.  162,  149  Fed.  204.  59;  Rugglea  v.  Eddy  (1874)   11  Blatehf. 

lOLockwood  r.  Cleveland    (1884)    20  524;  Page  &.  Tel.  Co.  (1880)  18  Blatehf, 

Fed.  164.  U8. 
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where  the  newly  discovered  and  cumulative  evidence  consists  of  writ- 
ten statements  or  documents  bearing  directly  on  the  merits  of  the  case 
and  affecting  the  foundation  of  the  original  decree.^' 

A  rehearing  in  order  to  admit  evidence  of  confessions  and  admis- 
sions alleged  to  have  been  made  by  the  adversary  party  and  only 
lately  discovered  will  be  granted  only  under  extraordinary  droum- 
stances,  such  testimony  being  notoriously  weaL'^ 

§  2102.  Seqnisite  Showing  of  Biligenoe. 

A  rehearing  upon  the  ground  of  newly  discovered  evidence  will 
not  be  granted  where  a  want  of  diligence  is  shown  in  respect  to  the 
procuring  of  such  evidence  at  the  former  hearing.^^  For  instance,  if 
it  appears  that  the  party  seeking  relief  had  knowledge  of  the  evidence 
in  question  before  the  decree,  or  might  have  obtained  such  knowledge 
in  the  exercise  of  reasonable  diligence,  the  cause  will  not  be  reopened 
upon  petition  to  rehear  in  order  to  admit  such  evidence.  A  showing 
of  due  diligence  must  be  affirmatively  made  to  appear  in  the  petition 
to  rehear,  or  in  affidavits  accompanying  the  same.'®  Furthermore  it 
is  not  sufficient  for  the  petition  or  the  affidavit  in  support  of  the  peti- 
tion to  allege  diligence  in  general  terms.  The  facts  should  be  stated 
in  detail  so  that  the  court  may  judge  for  itself  whether  the  applicant 
has  been  diligent  or  not.'^ 

§  2103.  When  Party  Precluded. 

A  party  who,  in  the  earlier  stages  of  a  suit,  is  put  upon  notice  that 
evidence  on  a  particular  point  is  regarded  by  the  court  as  material 
but  who  fails  to  introduce  such  evidence  will  not  be  granted  leave  to 
introduce  it  on  petition  to  rehear  filed  after  a  decree  has  been  made 
against  him.'^ 

ss  Jenkins  v.  Eldredge  (1846)  3  Story  (1898)  01  Fed.  212,  revened  (1890)  03 

311.  Fed.  712,  36  C.  C.  A.  647;  Ck>lgaie  r. 

S4  Daniel  v.  MitcheU   (1840)   1  Stoiy  Western  Union  Tel.  Go.  (1884)   10  Fed. 

198,  Fed.  Gas.  No.  3,663.  828;  Acme  Flexible  GUsp  Ck>.  o.  Caiy 

16  Sowiee  V.  First  Nat.  Bank  (1004)  Mfg.  Go.  (1800)  00  Fed.  500;  Prerost  v. 

133  Fed.  846.  Gratz    (1816)     Fed.    Gas.    No.    11,406; 

s<  Rubber   Go.    v.   Phelps    (1870)    8  Reeves  v.  Keystone  Bridge  Go.   (1876) 

Blatchf.  87;  Ruggles  v.  Eddy  (1874)  11  Fed.  Gas.  No.  11,661;  U.  a  v.  Gunning 

BUtchf.  524;  Baker  v.  WhiUng  (1840)  (1886)  23  Fed.  668. 

1  vStory  218;  Jenkins  o.  Eldredge  (1846)  >?  Hicks  v.  Ferdinand  (1884)  20  Fed. 

3    Story   316;    Page   v.   Tel^rrapb    Go.  Ill;   McLeod   v,  Gity  of   New  Albany 

(1880)  2  Fed.  330;  Gillette  f?.  Bate  Re-  (G.  G.  A.;  1806)  66  Fed.  378,  13  G.  G.  A. 

frigeratins  Go.  (1882)  12  Fed.  108;  Wil-  525;  Hicks  v.  Otto  (1884)  86  Fed.  728; 

limantic  Linen  Go.  v.  Glark  Thread  Go.  United  States  p.  Gunning  (1886)  23  Fed. 

(1886)    24    Fed.    700;    Hicks    v.    Otto  668. 

(1884)  86  Fed.  728;  Gentral  Trust  Go.  >«  Hostetter  Go,  t^.  Oomerford  (1000) 

of  New  York  v,  Worcester  Gyde  Go.  00  Fed.  834, 
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A  party  who  goes  to  the  hearing  upon  an  agroed  statement  of  f aots 
cannot  obtain  a  rehearing  in  order  to  introduoe  other  facta  in  endenoe 
that  were  known  when  the  agreed  statement  was  formulaledi'* 

If  the  unsuccessful  party  has  evidence  before  him  that  would  jus- 
tify the  filing  of  a  petition  to  rehear,  but  instead  of  doing  so,  takes  an 
appeal  and,  after  the  expiration  of  six  months,  dismisses  die  appeal, 
a  petition  to  rehear  will  not  then  be  entertained^  because  of  tha  ladies 
of  the  applicant.*® 

Formalities  Incident  to  Rehearing* 

§  2104.  Obtaiainf  Order  te  Show  Cause. 

The  proceedings  upon  a  petition  to  rehear  in  a  court  of  original 
jurisdiction  are  not,  or  should  not  be,  conducted  ex  parte.  A  proper 
course  is  to  file  the  petition  with  the  clerk  of  the  proper  court  and 
obtain  from  the  judge  an  order  upon  the  adversaty  party  to  appear 
at  the  following  rule  day  or  some  other  stated  day  and  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted.  Such  party  can 
then  answer  the  petition,  and  the  application  is  heard  upon  petition 
and  answer.** 

If  the  original  cause  was  tried  before  a  circuit  justice,  die  appli- 
cation and  answer  are  forwarded  to  him.  Having  decided  upon  the 
application,  he  sends  back  his  decree  to  the  circuit  court  and  it  is  there 
entered.  If  the  cause  was  heard  by  the  circuit  judge  alone,  the  cir- 
cuit justice  does  not  participate  in  the  decision  of  the  application  for 
the  rehearing,  except  upon  the  request  of  the  circuit  judge.*^ 


§  BIOS.  Frame  of 

The  petition  to  rehear  should  be  drawn  up  in  appropriate  form  and 
properly  supported  by  oath  or  affidavit.  If  the  petition  is  addressed 
to  supposed  errors  of  the  court,  the  language  of  the  petition  in  point- 
ing out  such  errors  should  be  temperate  and  respectful.*' 

A  mere  motion  to  rehear  imaccompanied  by  a  formal  written 
ap{dication  or  petition  stating  the  grounds  on  which  such  relief  is 
sought  is  contrary  to  good  practice  and  may  be  ignored  if  the  court 

>•  Rintoul  f>.  New  York  Cent,  etc  R.  <>  Giant  Powder  Ck>.  v.  California  etc. 
Co.  (18S4)  20  Fed.  318.  Co.  (1S80)  6  Fed.  202. 

40  Norton  r.  Walsh  (1892)  40  Fed.  4>  Qiant  Powder  Co.  v.  California  etc 
760.  Co.  (1880)  6  Fed.  202. 

4iRoemer  v.  Simon  (1875)  01  U.  8. 
140,  23  L.  ed.  267;  Giant  Powder  Co.  9. 
California  etc.  Co.  (1880)  5  Fed.  202. 
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is  so  disposed.**     A  general  allegation  in  the  petition  that  a  rehear- 
ing would  tend  to  the  furtherance  of  justice  is  insufficient*' 

§  2106.  Befeote  in  Petition. 

A  petition  for  a  rehearing  can  possibly  be  demurred  to  if  a  good 
ground  for  a  rehearing  is  not  set  forth ;  **  but  this  proceeding  must 
be  considered  informal  and  unnecessary.  The  court  itself  will  take 
notice  of  any  fatal  defects  in  the  application  for  a  rehearing  and  will 
dismiss  the  same  unless  a  good  ground  for  granting  a  rehearing  is 
shown. 

AUia  17.  Stowell  (18S0)  85  Fed.  481:  The  foUowing  pointo  were  indicated  by 
the  court  as  constituting  defects  in  a  petition  to  rehear,  viz. :  ( 1 )  The  petition  was 
not  signed  by  counsel;  (2)  it  was  sworn  to  before  a  notary  public  who  was  also 
of  counsel  for  the  petitioner;  (3)  the  accompanying  affidavits  were  sworn  to 
before  the  same  person;  (4)  the  affidavits  were  not  incorporated  into  the  petition 
by  apt  words  of  reference,  and  independently  of  them  the  petition  did  not  suffi- 
ciently state  the  nature  of  the  new  evidence  on  which  reliance  was  placed;  (5) 
the  petition  did  not  state  when  the  new  evidence  first  came  to  petitioner's  knowl- 
edge, whether  after  or  before  the  decree;  (6)  it  did  not  state  what  steps  were 
taken  before  the  hearing  to  discover  such  evidence  as  was  now  produced;  (7)  nor 
did  it  state  the  circumstances  under  which  the  new  evidence  was  discovered.^? 

§  2107.  Scope  of  Behearing. 

TJpon  granting  a  petition  to  rehear  and  reversing  its  previous 
decree  on  a  particular  point,  the  court  will  not,  as  a  matter  of  course, 
rehear  the  whole  cause  on  other  matters  already  considered  and 
decided.**®  Thus  upon  a  rehearing  for  newly  discovered  evidence  the 
court  will  not  necessarily  try  the  whole  cause  over  but  may,  if  it 
thinks  fit  to  do  so,  confine  itself  to  a  consideration  of  the  effect  of  the 
new  evidence.  The  circumstance  that  the  other  aspects  of  the  case 
have  been  fully  considered  and  passed  upon  by  a  supreme  court 
justice,  has  been  considered  a  good  reason  why  a  circuit  judge  should 
not  disturb  those  parts  of  the  case.** 

In  a  case  where  the  court  is  unwilling  to  grant  the  petition  to 
rehear  to  the  full  extent  but  is  inclined  to  yield  on  a  particular 
phase  of  the  case,  an  order  may  be  entered  dismissing  the  petition 
but  without  prejudice  to  the  filing  of  another  petition  limited  to  that 

44  Harman  v.  Lewis  (1885)  24  Fed.  47  For  other  minor  defects  of  affidavit 
530.  see  Barker  r.  Stowe  (1879)   4  Bann.  & 

46  Page  V.  Holmes  Burglar-Alarm  Tel.  Ard.  485,  Fed.  Cas.  No.  005. 
Co.  (1880)  2  Fed.  330.  48  Maffet  v.  Quine  (1890)  05  Fed.  100. 

4<  Page  r.  Holmes  Burglar- Alarm  Tel.  49  Reed  r.  Lawrence  (1887)  82  Fed. 
Co.  (1880)  2  Fed.  330.  228, 

E<j.  Prac.  Vol.  IL— 70. 
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particular  phase  of  the  case.    But  the  or4er  should  be  made  on  terms 
of  the  payment  of  the  adversary's  costs  and  expensea,^^ 

§  2108.  Orden  Properly  Incidental  to  Oranting  pf  Petition. 

Upon  granting  a  petition  to  rehear  upon  new  evidence  the  court 
will  make  such  order  in  regard  to  the  amendment  of  the  pleadings 
and  as  to  the  time  for  taking  proof  as  seems  proper  in  order  fairly 
to  expedite  the  cause.^^ 

§  2109.  Order  for  Filing  of  Supplemental  Bill. 

If  the  cause  is  in  such  condition  as  to  require  it,  the  court  upon 
granting  the  petition  will  order  a  supplemental  bill  to  be  filed. 
Judge  Story  has  insisted  that  in  every  case  where  a  petition  for  a 
rehearing  is  filed  on  the  ground  of  newly  discovered  evidence,  the 
petition  should  contain  a  prayer  for  leave  to  file  a  supplemental  bill 
setting  up  the  new  evidence  and  a  prayer  for  a  rehearing  on  the  cause 
at  the  time  when  the  supplemental  bill  is  ready  for  hearing.'*  This 
apparently  contemplates  that  the  petition  for  a  rehearing  is  filed  by 
the  plaintiff  in  the  original  bill,  otherwise  it  involves  the  anomaly  of 
requiring  the  defendant  to  file  a  supplemental  bill,  even  though  he 
desires  no  cross  relief  and  seeks  only  to  make  good  his  defense. 
Where  the  petition  to  rehear  comes  from  a  defendant,  it  would 
apparently  be  proper  for  him  to  ask  leave  to  file  a  supplemental 
answer.  Yet  the  rule  stated  by  Judge  Story  has  been  quite 
literally  applied  in  at  least  one  case.*^'  The  idea  that  a  party  who 
desires  a  rehearing  must  always  file  a  supplemental  bill  is  apparently 
rendered  obsolete  by  the  circumstance  that  the  ancient  method  of 
taking  proof  on  closed  commissions  is  no  longer  in  vogue.  iNTo  sub- 
stantial reason  now  remains  why  the  simple  petition  for  a  rehearing 
cannot  take  the  place  of  the  supplemental  bill.'^ 

§  2110.  Suspension  of  Beoree  Pending  Behearing. 

The  filing  pf  a  petition  to  rehear  does  not  have  effect  of  susp^id- 
ing  the  decree  of  the  court ;  nor  will  an  order  granting  leave  to  rehear 

60  AlliB  o.  Stowell  (1880)  85  Fed.  481.    (1876)  2  Bann.  &  Ard.  256,  Fed.  Gas. 
Bi  Rogers  v.  MarshaU  (1882)  13  Fed.   Ko.  11,661. 

69.  **  See  obseniitioii  of  Putman,  Circuit 

61  Baker  v.  Whiting  (1840)  Fed.  Cas.  Judge,  Jn  re  Gamewell  etc.  Tel.  Cq.  (C. 
No.  786;  Jenkins  v.  Eldredge  (1845)  C.  A.;  1896)  20  C.  0.  A.  Ill,  73  F«d. 
Fed.  Caa.  No.  7,267.  912. 

6s  Reeves    v.    Keystone    Bridge    Co, 
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necessarily  operate  with  this  effect.  If  it  ia  desired  to  suspend  the 
decree  during  the  time  the  rehearing  is  pending,  a  specific  order  of 
the  court  should  be  obtained  to  that  effect.*®  Upon  granting  a 
rehearing,  the  court  will  exercise  its  discretion  on  the  question  as  to 
whether  the  decree  on  which  the  rehearing  is  granted  should  be  set 
aside  or  continued  in  force  pending  the  further  disposition  of  the 
cause.  If  the  court  is  impressed  that  the  decree  was  erroneous  on  the 
state  of  the  record  existing  when  the  decree  was  entered  it  will  be  set 
aside  or  suspended  in  the  interim.**^  The  circumstance  that  to  leave 
the  decree  in  full  force  would  entail  expense  that  might  turn  out  to 
have  been  unnecessary  is  an  argument  in  favor  of  suspending  it.'^ 

§  2111.  Carrying  Petition  over  to  Hezt  Tenn. 

A  rehearing  cannot  ordinarily  be  granted  after  the  lapse  of  the 
term  at  which  the  decree  was  rendered  unless  application  for  the 
rehearing  was  made  during  that  term  and  entertained  by  the  court. 
If  the  petition  is  filed  in  season  and  the  court  recognizes  it  as  pend- 
ing, for  instance,  by  expressly  permitting  the  same  to  be  filed  or  by 
ordering  it  to  stand  over  to  be  disposed  of  at  the  next  term,  then  the 
decree,  though  final  in  form,  does  not  discbarge  the  parties  from 
attendance  and  they  are  bound  to  follow  the  petition  thus  pending  to 
the  next  term.'* 

The  fact  that  the  application  for  a  rehearing  has  received  judicial 
attention  so  as  to  cause  the  same  to  pass  over  to  the  next  term  may 
be  made  to  appear  by  any  appropriate  entry  in  the  minutes.  It  has 
been  held  that  the  mere  filing  of  the  application  with  the  clerk  and 
acceptance  of  service  of  notice  of  the  filing  by  the  opposing  solicitor, 
is  not  sufficient  to  cause  the  application  to  go  oveil*^ 

A  petition  to  rehear  that  comes  too  late  to  be  entertained  as  such 
may  be  treated  as  a  bill  of  review  if  the  circumstances  warrant  relief 
under  this  aspect  of  the  petition.®^ 

s^Voee  9.  International  Imp.  Fund  8.  D.  New  York  provides  that  when  a 
(1875)  2  Woods  647,  Fed.  Cas.  No.  motion  for  rehearing  is  made  during  the 
17,008.  term  at  which  a  deoree  has  been  ren- 

ft 7  Rogers  0.  Marshall  (1883)  15  Fed.  dered,  the  enrolling  or  recording  of 
IM*  such   decree  shall   be  suspended,  until 

68  Sogers  V.  Marshall  (1882)  12  Fed.  the  final  disposition  of  such  motion  by 
614.  the  court 

69  Smelting  Co.  v.  Billings  (1893)  14  to  Graham  v.  Swayne  (C.  C.  A.;  1901) 
Sup.  Ct.  Rep.  4,  150  U.  S.  31,  37  L.  ed.    109  Fed.  366,  48  C.  C.  A.  411. 

986;  Goddard  V.  Ordway  (1879)  101  U.       «i  Hoflfman  e,  Knox  (C,  C.  A.;  1892) 

S.  745,  26  L.  ed.  1,040.  1  C.  C.  A.  635,  50  Fed.  484;  Halsted  v. 

No.  114  of  Rules  of  Circuit  Court  for  Forest  Hill  Co.  (1901)  100  Fed.  820. 
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§  2112.  Petition  to  Beliear  after  Appeal  Perfeeted— Bevoeation  of 
Beoord. 

When  an  appeal  is  perfected,  the  court  of  original  jurisdiction 
thereby  loses  jurisdiction  and  can  no  longer  entertain  a  petition  to 
rehear ;  and  if  it  should  appear  desirable  to  have  a  rehearing  in  that 
court  the  proper  procedure  is  to  file  the  petition  for  a  rehearing  in 
that  court  (if  the  term  still  continues).  If  the  court  deems  it 
advisable  to  grant  the  petition,  it  will  thereupon  send  a  request  to  the 
appellate  court  for  a  return  of  the  record.  The  appellate  court  upon 
receiving  the  request  will  order  the  return  of  the  record  upon  such 
conditions  as  it  sees  fit  to  impose.  The  appellate  court  will  not 
grant  such  an  application  when  it  comes  from  one  of  the  parties.  It 
must  come  from  the  court  below.^* 

§  2113.  Second  Beliearing. 

There  is  no  positive  restriction  in  regard  to  the  number  of  rehoar- 
ings  that  may  be  granted ;  and  a  second  rehearing  may  be  allowed  if 
the  court,  in  its  discretion,  sees  fit  to  do  so.  But  according  to  the 
general  course  of  practice  one  rehearing  of  a  case  must  be  taken  to 
conclude  it,  and  a  further  rehearing  on  the  same  points  will  not  be 
granted  except  under  unusual  circumstances.®* 

§  2114.  Seheaiing  in  Appellate  Court. 

The  petition  to  rehear  a  cause  in  a  court  of  original  jurisdiction 
lies,  as  we  have  seen,  for  the  purpose  of  reversing  the  decree  either 
upon  the  ground  of  judicial  error  upon  the  case  made  before  the 
court  or  to  reverse  the  decree  upon  the  ground  of  new  evidence  or 
newly  discovered  evidence.  In  courts  of  appellate  jurisdiction,  the 
petition  to  rehear  is  commonly  entertained  only  with  a  view  to  the 
reversal  or  correction  of  a  decree  upon  the  case  made  in  the  record 
before  the  appellate  court.  In  fact,  the  petition  to  rehear  in  an 
appellate  court  is  merely  a  request  for  the  court  to  reconsider  its 
decision.  The  petition  directs  attention  to  those  points  which  counsel 
supposes  were  overlooked  by  the  court  or  which  appear  to  have  been 
given  too  little  weight.  If  a  reargument  is  deemed  necessary,  the 
petition  so  suggests  and  the  same  is  prayed  for.  Appellate  courts 
pay  attention  to  such  petitions  because  of  their  anxiety  to  correct  any 
mistake  into  which  they  may  have  inadvertently  fallen;  and  the 

"Roemer  t;.  Simon  (1876)  91  JJ-  B.       «3  Dan.  Ch.  Pr.  110. 
J49,  23  L,  ed,  267, 
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practice  before  them  is  governed  by  the  special  rules  adopted  by  such 
courts. 

Though  the  appellate  court  has  power  to  grant  a  rehearing  to 
review  and  reconsider  its  own  decree,  it  has  no  power,  while  a  suit 
is  pending  before  it,  to  set  aside  the  decree  of  the  lower  court  and 
grant  a  rehearing  to  be  had  either  in  that  court  or  in  the  court  below. 
Its  power  over  the  decree  of  the  court  below  is  limited  to  the  aflirm- 
ance,  reversal,  or  modification  of  such  decree.** 

§  2116.  Beargament  of  Causes  in  Supreme  Court. 

Under  the  practice  of  the  supreme  court,  rearguments  are  granted 
either  upon  the  suggestion  and  initiative  of  the  court  itself,  or  upon 
a  petition  filed  by  the  party  who  considers  himself  aggrieved.  Thus 
if,  after  the  decree  is  entered,  a  member  of  the  court  who  concurred 
in  the  decree  has  misgivings  as  to  its  correctness  and  desires  further 
argument,  the  court  of  its  own  accord  apprises  counsel  of  its  wishes 
and  designates  the  points  on  which  it  desires  to  hear  them.®*  On  the 
other  hand,  if  the  court  does  not,  of  its  own  motion,  desire  a  rehear- 
ing, counsel  may  submit  a  brief  petition  or  suggestion  of  the  points 
on  which  a  rehearing  is  desired.  Naturally  the  court  is  not  prone  to 
over-indulgence  in  responding  to  such  a  suggestion.  Nevertheless,  if 
any  judge  who  concurred  in  the  decision  thinks  a  rehearing  or 
reargument  desirable,  the  motion  is  granted,  otherwise  it  is  denied. 
No  argument  on  the  petition  itself  is  permitted.*® 

§  2116.  Bule  Ooveming  Behearings  in  Appellate  Courts. 

Kehearing  before  the  appellate  courts  are  subject  to  the  provisions 
of  the  following  rule. 

Supreme  Court  Rule  30:  A  petition  for  rehearing  after  judgment  can  be  pre- 
sented only  at  the  term  at  which  judgment  is  entered,  unless  by  special  leave 
granted  during  the  term ;  and  must  be  printed  and  briefly  and  distinctly  state  its 
grounds,  and  be  supported  by  certificate  of  counsel;  and  will  not  be  granted,  or 
permitted  to  be  argued,  unless  a  justice  who  concurred  in  the  judgment  desire  it, 
and  a  majority  of  the  court  so  determine.  <? 

<4  Roemer  v.  Simon  (1875)  91  U.  S.  <7The  same  rule  is  in  force  in  the 

149,  23  L.  ed.  267.  circuit  courts  of  appeals  in  the  Second, 

< 6  Brown  o.  Aspden   (1862)    14  How.  Third,    Fourth,    and    Eighth    Circuits. 

26,  14  L.  ed.  311.  Somewhat  similar  but  not  identical  rules 

«  Public  Schools  V,  Wallace    (1869)  are  in  force  in  the  other  courts  of  ap- 

9  WaU.  604, 19  L.  ed.  660;  Qiant  Powder  peals. 
Co.  V.  California  etc.  Co.  (1880)  5  Fed. 
197,  200. 
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Oeneral  Principlea  Ooveming  hill  of  keview. 

§  2117.  Time  for  Filing  Bill  of  Review. 

2118.  Origin  of  Practice  of  Reviewing  Decree  by  Bill  of  Review. 

2110.  Bill  of  Review  as  Sanctioned  in  Lord  Bacon's  OrdinAtice. 

2120.  No  Bill  of  Review  upon  Interlocutory  Decree. 

2121.  In  What  Court  Bill  of  Review  Maintainable. 

2122.  Who  May  Maintain  Bill  of  Review. 

2123.  Parties  and  PHvies  to  Original  Suit. 

2124.  Supplemental  Bill  in  Nature  of  Bill  of  Retiew. 

2125.  Bill  of  Review,  Supplement,  and  Revivor. 

2126.  Parties  to  Bill  of  Review. 

2127.  Discretion  of  Court  in  Passing  on  Bill  of  Review. 

2128.  Suspension  of  Decree  Pending  Review. 

Bill  of  Review  for  Efr6r  Apparent, 

2129.  Purd  Bill  df  Review. 

2130.  Errors  Reviewable  as  Error  Apparent. 

2131.  Want  of  Jurisdiction. 

2132.  Decree  Contrary  to  Statute  or  Plain  Rule  of  Law. 

2133.  Decree  Unjustified  by  Bill  or  Irregularly  Entered. 

2134.  Clerical  Error  of  Minor  tfreguliirity. 

2135.  Nonjoinder  of  Proper  Party. 

2130.  Change  of  Ruling  hf  Appellate  CoUrt. 

2137.  Ruling  of  State  Court  on  Effect  of  State  Statute. 

2138.  Ko  Bill  of  Ilevi<iw  on  Mfeittfehi  Waived— Cdnsetit  Decree. 

2139.  No  Review  of  Matters  Previously  Reheard. 

2140.  Scope  of  Review. 

2141.  Leave  of  Court-^Appealed  Cases. 

2142.  Effect  of  Granting  Leave — ^When  Leave  Unnecessary. 

2143.  Limit  of  Time  for  Review  for  Error  Apparent. 

2144.  Time  for  Review  of  Decree  in  Bankruptcy. 

2145.  When  Cause  Reviewable  after  Time  for  Appeal. 

2146.  Abandonment  of  Appeal  as  Affecting  Right  to  Review. 

2147.  Bill  of  Review  Filed  Too  Late. 

Oeneral  Principles  Ooveming  Bill  of  Review. 

§  2117.  Time  for  FUingr  Bill  of  Aeview. 

As  has  been  shown  in  the  preceding  chapter,  the  enrolment  of  tte 
decree  according  to  the  custom  and  practice  of  the  English  coUrt  of 
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chancery  tertninated  the  period  within  which  a  party  to  the  decree 
might  file  his  petition  to  rehear.  The  same  juncture  marked  the 
l)eginning  of  the  time  withiii  which  a  bill  of  review  might  be  brought 
to  reverse  or  correct  the  decree,  the  bill  of  review  being  in  its  nature 
only  a  niore  formal  mode  of  obtaining  a  rehearing.*  According  to 
the  equity  practice  of  the  federal  courts,  a  decree  is  deemed  to  be 
enrolled  as  of  the  close  of  the  term  at  which  it  is  entered  on  the 
minutes.^  Therefore,  under  our  practice,  the  time  for  filing  a  bill 
of  review  usually  begins  when  the  term  has  ended  at  which  the  decree 
was  entered.*  It  is  however  more  strictly  accurate  to  say  that  the 
time  for  the  filing  of  a  bill  of  review  begins  when  the  time  for  the 
filing  of  a  petition  to  rehear  has  passed ;  for  equity  rule  88  extends 
the  time  for  the  filing  of  petitions  to  rehear,  in  non-appealable  causes, 
throughout  the  whole  of  the  succeeding  term,  and  it  is  plain  that 
the  bill  of  review  is  not  proper  where  the  party  has  a  right  to  file  a 
petition  to  rehear. 

§  2118.  Origin  of  Praotice  of  Beviewing  Decree  by  Bill  of  Beview. 

Originally  the  rule  was  that  a  court  of  equity  could  not  reverse  its 
decree  or  rehear  the  cause  after  the  final  decree  had  been  enrolled. 
Till  then  it  was  open  for  both  purposes;  but  after  enrolment,  the 
decree  was  as  final  and  conclusive  as  a  judgment  at  law.  The  decree 
being  enrolled,  the  matters  embraced  in  it  were  adjudicated,  and  the 
rights  thereby  acquired  by  the  respective  parties  could  be  changed  or 
taken  from  them  only  by  appeal  to  a  higher  court.*  This  principle 
was,  however,  changed  by  one  of  Lord  Bacon's  Ordinances ;  and  it 
thus  became  permissible  for  the  court,  under  certain  conditions,  to 
review  and  reverse  its  own  decree  upon  bill  of  review.  The  power  of 
the  court  of  equity  to  entertain  a  bill  of  review  or  a  bill  of  that  nature 
seems  to  rest  entirely  upon  this  ordinance,  which  has  become  fully 
incorporated  into  the  law  and  practice  of  the  equity  courts.  The 
ordinance  in  question  has  all  the  authority  of  a  statutory  enactment 
conferring  additional  power  on  such  courts.  Being  in  derogation,  as 
has  been  said,  of  the  principles  of  the  common  law,  the  ordinance  is 
to  be  strictly  construed ;  and  bills  of  review  are  not  entertained  other- 
wise than  in  conformity  with  the  conditions  as  stated  thereiiL  Bills 
of  review  are  therefore  not  specially  favored  in  equity." 

iBufth  0.  United  States    (1882)    13  t  RobiiUMn  t?.  RudkinB  (1886)  28  Fed. 

F%d.  825.  8. 

t  Whiting  V.  Bank  (1839)   13  Pet.  6,  4  Poole   v.  Xixon    (1834)    Fed.   Cas. 

13,  10  L.  ed.  33,  36;  Giant  Powder  Co.  Vo.  11,270. 

r.  Calif omia   etc    Co.    (1880)    6   Fed.  6  Poole   v.  Nixon    (1834)    Fed.  Cas. 

201.  Ko.  11,270. 
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Ordinftnce  of  Lord  Chancellor  Baoon  (No.  1) :  No  decree  shall  be  rererBed* 
altered,  or  explained,  being  once  under  the  great  seal,  but  upon  bill  of  review; 
and  no  bill  of  review  shall  be  admitted,  except  it  contain  either  error  in  law, 
appearing  in  the  body  of  the  decree,  without  further  examination  of  matters  in 
fact,  or  some  new  matter  which  hath  risen  in  time  after  the  decree,  and  not  any 
new  proof  which  might  have  been  used  when  the  decree  was  made.  Nevertheless, 
upon  new  proof  that  is  come  to  light  after  the  decree  made,  and  could  not  possibly 
have  been  used  at  the  time  when  the  decree  passed,  a  bill  of  review  may  be 
grounded  by  the  special  license  of  the  court>  and  not  otherwise.* 

§  2119.  Bill  of  Beriew  ai  Sanctioned  in  Lord  Baoon'g  Ordinance. 

This  ordinance  appears  on  its  face  to  authorize  the  filing  of  bills 
of  review  in  three  classes  of  cases,  namely:  (1)  for  error  apparent 
in  the  body  of  the  decree;  (2)  upon  newly-discovered  evidence  that 
has  come  to  light  after  the  decree  and  that  could  not  have  been  used 
when  the  decree  passed ;  and  (3)  for  new  matter  or  new  facts  occur- 
ring after  the  decree  is  entered.  But  the  rule  is  not  to  be  so  under- 
stood; and  it  is  interpreted  as  authorizing  the  filing  of  bills  of 
review  in  two  situations  only,  that  is,  for  error  apparent,  and  for 
newly-discovered  evidence.  There  are  indeed  numerous  dicta  to  the 
effect  that  new  matter  arising  after  the  rendition  of  a  decree  may  be 
ground  for  a  bill  of  review,^  but  the  authorities  are  conclusive  to  the 
effect  that  a  bill  of  review,  in  the  proper  sense  of  the  term,  will  lie 
only  for  error  apparent  or  for  newly-discovered  evidence.  And  a  bill 
of  review  is  bad  imless  it  sets  forth  one  or  the  other  of  these  two 
grounds.®  A  bill  based  upon  facts  that  have  happened  since  the  close 
of  the  proof  in  the  original  case,  or  since  the  decree,  is  not  really  a 
bill  of  review,  but  is  a  supplemental  bill  in  the  nature  of  a  bill  of 
review ;  and  Lord  Bacon's  ordinance,  in  allowing  the  maintenance  of 
a  bill  upon  new  facts,  is  to  be  understood  as  really  allowing  the  filing 
of  a  supplemental  bill  in  the  nature  of  a  bill  of  review.*  There  is, 
to  be  sure,  a  certain  sense  in  which  every  bill  of  review  for  newly- 
discovered  evidence  may  be  said  to  be  based  on  matter  arising  subse- 
quent to  the  decree.  For  instance,  if  a  certain  state  of  facts  exists  at 
the  time  of  the  original  hearing,  but  the  party  is  excusably  ignorant 

«  See  Purcell  0.  Miner  (1866)  4  Wall.  f>.   Copenhagen    (C.  G.  A.;    1903)    126 

513,  521,  IS  L.  ed.  435,  460.  Fed.   145,   61    C.  G.   A.  211;    Acord  v. 

7  See  Hill  v.  Phelps  (G.  G.  A.;  1900)  Western  Pocahontas  Corp.  (1907)  156 
101  Fed.  651,  41  G.  G.  A.  569.  Fed.  995. 

8  Thomas  v,  Brockenbrough  (1825)  9  Buffington  v,  BATvey  (1877)  95  U. 
10  Wheat.  146,  6  L.  ed.  287;  Beard  v.  R.  103,  24  L.  ed.  383.  Said  Mr.  Justice 
Burts  (1877)  95  U.  S.  434,  24  L.  ed.  Bradley  in  this  case:  "Bills  contain- 
485;  Nickle  v,  Stuart  (1884)  111  U.  S.  ing  new  matter,  of  course,  are  in  the 
776,  28  L.  ed.  599,  4  Sup.  Gt.  700;  Tilgh-  nature  of  original  bills,  so  far  as  such 
man  v,  Werk  (1889)  39  Fed.  680;  Cocke  new  matter  is  concerned." 
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of  such  facts  and  cannot  avail  himself  of  them,  then  if  he  subse- 
quently learns  about  them,  this  discovery  is  a  new  matter  arising 
subsequent  to  the  decree,  thongh  it  pertains  to  a  matter  already  in 
existence.^® 

§  2120.  No  Bill  of  Beview  upon  Interloontory  Beoree. 

A  bill  of  review  lies  only  after  a  final  decree;  for  if  a  decree  is 
interlocutory,  it  may  be  corrected  and  reversed  at  the  final  hearing.*^ 
A  decree  is  final,  within  the  meaning  of  the  foregoing  rule,  when  it 
finally  adjudicates  and  disposes  of  the  merits  of  the  controversy,  and 
leaves  nothing  further  for  the  court  to  do  in  the  cause  in  order  fully 
to  settle  the  rights  of  the  parties.  A  decree  will  be  deemed  final  for 
the  purpose  of  review,  if  it  is  of  such  nature  as  would  entitle  the 
party  to  take  an  appeal.^* 


§  2121.  In  Wliat  Court  Bill  of  Beriew  Maintainable. 

It  will  be  noted  that  the  bill  of  review,  like  the  petition  to  rehear, 
is  a  proceeding  instituted  in  the  same  court  in  which  the  decree  sought 
to  be  reversed  was  rendered.**  One  court  of  equity  has  no  authority 
to  exercise  revisory  jurisdiction  over  the  decrees  of  another  court  of 
equity,  unless  it  is  an  appellate  court ;  and  appellate  jurisdiction  must 
be  invoked  by  appeal  and  not  by  bill  of  review.  The  principle  that 
a  bill  of  review  will  lie  only  in  the  court  where  the  decree  to  be 
reversed  was  rendered  is  subject  to  no  exception  whatever.  Of  course 
one  court  of  equity  may  entertain  a  proceeding  to  impeach  a  decree 
entered  in  another  court  of  equity  as  a  consequence  of  fraud  or  mis- 
take ;  but  this  is  an  exercise  of  original  and  not  revisory  jurisdiction. 

The  decree  of  a  state  court  cannot  be  reviewed  in  a  federal  court." 

§  2122.  Who  Kay  ICaintain  Bill  of  Beview. 

A  bill  of  review  cannot  be  maintained  by  one  who  has  not  been 
prejudiced  by  the  decree  that  he  seeks  to  reverse.**     *'  No  party  to 

10  Camp  Mfg.  Co.  r.  Parker   (1903)  pasaiiiff  of  a  new  decree  of  reference. 
121  Fed.  105,  106  (where  it  is  said  that  Hardvnck  v,  American  Can  Co.   (1005) 
a   bill  of  review   for  newly   discovered  115  Tenn.  303,  1  L.R.A.(K.S.)    1020. 
evidence  lies  only  for  new  matter  aria-  '  12  Gibson,   Suits   In  Chan.    (2d   ed.) 
ing  after  the  decree) .  1225. 

11  2  Barb.  Ch.  Pr.  03.  is  Sahlgard  v.  Kennedy  (1880)  2  Fed. 
A  supplemental  bill  in  the  nature  of  a  205. 

bill  of  review  may  be  filed,  by  leave  of       i«  Graver  v.  Faurot   (1804)    64  Fed. 

the  court,  for  the   purpose  of  putting  i^41. 

in    issue   new   matter  discovered    after       is  Thomas   v,   Brockenbrough    (1825) 

the  filing  of  the  answer  and  after  the  10  Wheat.  146,  6  L.  ed.  287. 
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a  decree  can,  by  the  general  principles  of  equity,  claim  a  Reversal  of  a 
decree  upon  a  bill  of  review,  unless  he  has  been  aggrieved  by  it ;  what- 
ever may  have  b^eli  his  rights  to  insist  on  the  error  at  the  original 
hearing,  or  on  an  appeal."  *®  A  defendant  against  whom  a  decree 
has  been  properly  entered  on  the  merits  cannot  maintain  a  bill  of 
review  on  the  ground  that  a  codefendant  who  Was  served,  but  who 
failed  to  appear)  was  not  named  in  the  decree  as  one  of  those  against 
whom  th(;  bill  was  taken  for  Confessed*  Such  an  irregularity  does 
not  pertaili  to  a  defendant  who  is  unaffected  by  it.^^ 

The  party  in  whose  favor  a  decree  is  made  may  file  a  bill  of  review 
if  he  fails  to  get  the  particular  relief)  or  as  much  relief^  as  ho 
himself  ^titled  to  have.^^ 


§  2123.  Parties  and  Privies  to  Original  Suit. 

A  bill  of  review  can  only  be  brought  by  a  party  to  the  original  suit 
or  by  some  one  in  privity  With  such  a  pArty.  Heirs,  executors,  and 
administrators,  representing  parties  or  interests  involved  in  a  liti- 
gation, are  entitled  to  maintain  a  bill  of  review,  on  account  of  the 
privity  of  their  relationship  with  the  party  or  interest  that  they 
represent,  and  on  account  of  the  fact  that  their  estate  or  interest  is 
cast  on  them  by  act  of  the  law.^* 

But  parties  on  whom  an  estate  devolves  by  act  of  the  parties,  and 
not  by  act  of  the  law,  are  not  entitled  to  maintain  a  technical  bill  of 
review.  For  instance,  an  assignee  of  the  interest  of  one  of  the 
parties  to  a  suit  cannot  proceed  by  bill  of  review.^®  The  rule  is  that 
a  new  title  in  a  new  party  cannot  be  asserted  by  bill  of  review.*^ 

§  2124.  Sn^pl^mtatid  Sill  In  Nature  of  fiill  ot  &6tiew. 

When  new  parties  must  be  brought  in,  or  the  new  matter  is  brought 
forward  by  persons  not  parties  to  the  original  suit,  but  whose  rights 
and  interests  are  affected  by  the  decree  already  made,  and  who  seek 
to  set  up  matters  that  occurred  during  the  pendency  of  the  action,  the 
filing  of  a  supplemental  bill  in  the  nature  of  a  bill  of  review  is  the 
proper  practice.*^  When  a  supplemental  bill,  after  decree,  makes 
a  new  case,  or  impeaches  or  is  inconsistent  with  the  decree,  it  becomes 

leVehiting  v.  Bank    (1839)    13  t'et.  i»  Gibson,  Suits  in  Chan.    (8d  «d.) 

14,  10  L.  ed.  37;  Brown  v.  White  (iSSl)  1226. 

16  I^^.  900»  to  Thompson   t>,  MaxweU    (1877)    95 

17  Shelton  v.  Van  Kleeck   (1883)   106  U.  S.  397,  24  L.  ed.  483. 

U.  8.  53^,  27   L.  ed.  269,   1  Sup.  Ct.  «i  Poole  r.  Nixon  (1834)  Fed.  0*8.  Ko. 

491.  11,270» 

i«t>e)ci«r  V.  Arnold  (1829)  5  Mason  »  Whiting  r.  Bank  of  United  States 

303,  Fed.  Ca«.  No.  3,Bd6.  (1839)  13  Pet.  6,  10  L.  ed.  83. 
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A  bill  of  review,  or  a  supplemental  bill  in  the  nature  bf  a  bill  of 
review^  and  cannot  be  filed  except  with  leave  of  the  court.  The  fol- 
lowing case  furnishes  a  good  illustration  of  the  conditiotis  under 
which  one  who  is  not  a  partj  to  the  original  suit  may  maintain  a 
8Ut)plemental  bill  ih  the  nature  of  a  bill  of  review  to  avUil  himself  of 
matters  occurring  during  the  pendency  of  the  suit. 

Thompson  v.  Schenectady  R.  Co.  (1003)  119  Fed.  634:  The  property  of  a  street 
railway,  including  iis  franchises,  was  foreclosed  under  a  mortgage.  Pending  the 
suit  the  street  railway  by  Its  propei*  authorities  eiitered  into  ilil  arrfeingement  with 
the  city  council  whereby  it  abflndbned  a  e^rtaih  street.  Thd  decr^  cbilflmiilig  ihe 
fbreCloBure  sale,  however,  included  that  street  and  in  effect  restM  a  right  to  tase 
the  same  in  the  purchaser.  Owners  of  abutting  property  then  obtained  leave  of 
the  court  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review  to  revise  the 
decree  in  order  that  this  street  might  be  omitted  from  the  description  of  the 
streets  over  which  the  railway  had  a  right  to  run.  It  was  held  that  the  bill  was 
properly  filed. 

JS  ttliiti.  dill  ot  Review,  Sni^pletaienty  and  llevivor. 

Elements  fit  respectively  to  be  subject-matter  for  a  bill  of  review, 
supplemental  bill,  and  bill  of  revivor,  may  be  united  in  one  bilL  It 
then  becomes  a  bill  of  review,  supplement,  and  revivor.** 

§  iU6.  Parties  to  Bill  of  Kevitw. 

The  question  as  to  who  should  be  made  parties  to  the  bill  of 
review  is  to  be  determined  on  the  facts  of  each  case.  Normally,  where 
the  original  bill  contains  only  those  parties  who  are  intei^ested  in  the 
subject-matter  of  the  suit  and  who  are  therefore  necessary  parties,  all 
would  be  made  parties  to  the  bill  of  review,  for  all  would  be  interested 
in  the  subject-matter  of  the  bill  of  review.**  But  on  the  other  hand, 
those  who  are  not  necessary  parties  to  the  origitial  bill  may  be  omitted 
from  the  bill  of  review.  It  has  been  held  that  if  the  interests  of  one 
of  several  defendants  is  distinct  and  separate  from  the  interest  of  his 
codefendants,  the  latter  need  not  be  joined  as  coplaintiffs  in  a  bill 
of  review  filed  by  the  one  defendant.** 

§  2127.  Discretion  of  Court  in  Passing  on  Bill  of  Seview. 

The  bill  of  review  being  addressed  largely  to  judicial  discretion,  the 
court  IS  not  absolutely  bound  to  grant  relief  either  for  ferror  ftppai*ent 

t3  Whitihg  t^.  Bank  (1839)  13  Pet  13,  >«  Kiikg  i?.   Dundee   Mortf.   etci    Co. 

ID  L.  ed.  36;  (1886)    28   Fed.   88.     B^  Satlipeynsac 

stBank  of   United  States  v.  White  t).  U.  6.    (1636)    7  Ftot»  2a2>  «  L.  ed. 

(1834)  6  P^t  262,  8  Li  ed.  938.  666. 
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or  for  newly-discovered  evidence  even  though  it  appears  that  a  dif- 
ferent decree  should  have  been  originally  entered,  •  If  the  circum- 
stances have  so  changed  that  it  appears  inequitable  to  disturb  the 
decree,  or  if  for  any  reason  the  court  deems  it  unadvisable  to  disturb 
it,  relief  will  not  be  granted.^'  In  passing  on  the  merits  of  a  bill 
of  review,  the  court  takes  into  view  all  the  circumstances  of  the  case. 
The  inquiry  deals  with  the  state  of  facts  existing  at  the  time  of  filing 
the  bill  of  review.  And  in  addition  to  the  technical  requisites  for 
the  filing  of  such  a  bill,  it  must  appear  that  the  plaintiff  in  the  bill 
of  review  has  been  deprived  of  some  substantial  equity  by  the  decree 
which  is  sought  to  be  reviewed.  It  is  not  always  suJScient  merely  to 
show  facts  which,  had  they  originally  been  in  the  cause,  would  have 
resulted  in  a  different  decree.*^ 

§  2128.  Suspension  of  Decree  Pending  Seview. 

Upon  the  filing  of  a  bill  of  review,  an  injunction  may  be  obtained, 
if  the  situation  warrants,  to  stay  the  proceedings  under  the  decree 
that  is  attacked,  if  the  same  is  yet  unexecuted,  or  to  enjoin  a  transfer 
of  the  property  involved  in  the  suit.  In  all  cases  the  court  will  exer- 
cise a  proper  discretion  in  regard  to  suspending  its  former  decree; 
and  extraordinary  preliminary  relief  will  not  usually  be  granted 
imless  a  very  clear  case  is  made  out  by  the  bill,  and  then  only  upon 
the  giving  of  l)ond  with  ample  security.  Under  proper  circumstances, 
a  receiver  may  be  appointed,  especially  where  the  property  is  such 
that  it  cannot  be  turned  into  court.*® 

Bill  of  Review  for  Error  Apparent. 

§  2129.  Pure  Bill  of  Keview. 

The  simplest  form  of  the  bill  of  review  is  that  which  lies  for  error 
apparent.  This  bill  has  been  denominated  the  ^^  pure  bill  of 
review."  *®  Such  a  bill  sets  up  no  new  facts  or  newly-discovered  mat- 
ter, and  its  sole  purpose  is  to  obtain  a  review  and  reversal  of  the 
decree  for  some  error  or  defect  on  the  face  of  the  proceedings,  or,  as  ig 
said,  for  error  apparent.'^ 

"Ricker  v,  Powell   (1879)   100  U.  S.  2»Buffington  v,  Harvey  (1877)  96  U. 

107,  25  L.  ed.  528;   Kimberly  v.  Arms  8.  103,  24  L.  ed.  383;  Willamette  Iron 

(1889)   40  Fed.  552.  Bridge  Co.  v.  Hatch   (1888)    125  U.  S. 

27  Keith  r.   Alger    (C.   C.  A.;    1003)  1,  31  L.  ed.  629,  8  Sup.  Ct.  811. 

124  Fed.  32,  35,  59  C.  C.  A.  552.  so  Illustrations  of  bill  of  review  for 

2  8  Gibson,   Suits   in   Chan.    (2d   ed.)  error     apparent:       Dexter    c.    Arnold 

1229.  (1829)  Fed.  Cas.  No.  3,856;  Yerringion 
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§  2130.  Errors  Reviewable  ai  Error  Apparent 

Now  there  is  a  most  important  distinction  between  error  apparent, 
as  the  term  is  here  used,  and  error  at  large  in  the  record.  The 
expression  "  error  apparent "  does  not  apply  to  all  erroneous  decrees, 
bnt  only  to  such  as  are  wrong  upon  the  pleading,  record,  and  decree, 
exclusive  of  the  evidence.  The  broad  question  whether  a  decree  is 
wrong  cannot  be  considered  upon  a  bill  of  review  for  error  apparent. 
The  distinction  here  drawn  can  be  made  clear  by  reference  to  the 
analogy  of  the  writ  of  error.  Precisely  the  same  errors,  and  none 
other,  are  remediable  by  bill  of  review  for  error  apparent  as  can  be 
corrected  upon  a  writ  of  ferror  sued  out  on  a  judgment  at  law.  An 
appeal  carries  up  the  whole  case  for  review  on  both  the  law  and  the 
facts;  the  writ  of  error  carries  up  only  such  errors  of  law  as  are 
apparent  on  the  record.  The  bill  of  review  for  error  apparent 
resembles  the  writ  of  error  in  this  respect,  and  it  is  therefore  less 
effective  as  a  mode  of  review  than  an  appeal  would  be.  It  follows 
that,  upon  a  bill  of  review  for  error  apparent,  the  court  will  not  con- 
sider or  correct  any  error  resulting  from  an  erroneous  inference  of 
fact  or  conclusion  from  the  evidence.  The  only  questions  open  for 
examination  in  such  case  are  such  questions  of  law  as  arise  on  the 
pleadings,  proceedings,  and  decree  exclusive  of  the  evidence.'*  Upon 
bill  of  review  for  error  apparent  the  findings  of  fact  of  the  court  or 
chancellor  on  which  the  original  decree  is  based  are  conclusive.'^ 

Jourolmon  v.  Swing  (C.  C.  A.;  1898)  29  C.  C.  A.  41,  85  Fed.  103,  106,  per 
Severens,  J. :  "  A  bill  of  review  cannot  be  resorted  to  for  the  purpose  of  further 
challenging  the  view  taken  by  the  court  upon  the  facts  and  law  of  the  case;  for, 

0 

V.  Putnam  (1877)  Fed.  Gas.  No.  18,137;        "  Beard  v,  Burts  (1877)  95  U.  S.  436, 

Masie  v.  Graham  (1842)   Fed.  Gas.  No.  24    L.   ed.    486;    BufBngton    9.    Harvey 

9,263;  Ross  v.  Pl^tiss  (1846)  Fed.  Gas.  (1877)   95  U.  S.  99,  24  L.  ed.  381. 
No.  12,078;  United  States  v.  Samperyac       It  was  once  observed  by  Ghief  Justice 

(1831)    Fed.  Gas.  No.  16,216a.  Fuller,  at  circuit,  that  the  modem  prac- 

31  Thompson  t\  Maxwell  (1877)  95  U.  tice   in   regard   to   bills   of  review   has 

5.  397,  24  L.  ed.  483;  Shelton  r.  Van  been  to  allow  the  court  of  first  instance 
Kleeck  (1882)  106  U.  S.  532,  27  L.  ed.  to  review  or  reverse  its  own  decrees  for 
269;  Nickle  r.  Stuart  (1884)  111  l^  S.  an  erroneous  application  of  the  law  to 
776,  4  Sup.  Gt  700,  28  L.  ed.  699;  Wil-  the  facts  found,  whenever  an  appellate 
lamette  Iron  etc.  Go.  r.  Hatch  (1888)  tribunal  would  do  so  for  the  same  cause, 
125  U.  S.  1,  8  Sup.  Gt.  811,  31  L.  ed.  yet  this  practice  has  not  gone  so  far 
629;   Whiting  r.  Bank    (1839)    13  Pet.  as  to  subvert  the  general  principle  that 

6,  10  L.  ed.  33;  Putnam  r.  Day  (1874)  the  error  apparent  which  may  be  re- 
22  Wall.  60,  22  L.  ed.  764;  Kimberly  v,  versed  on  bill  of  review  must  be  some- 
Arms  (1889)  40  Fed.  555;  Irwin  o.  Mey-  thing  more  than  a  result  of  a  mistaken 
rose  (1881)  7  Fed.  533;  Hill  v.  Phelps  judgment.  The  remedy  for  such  error 
(G.  G.  A.;  1900)  101  Fed.  650,  652,  41  is  bv  appeal.  Hoflfman  r.  Knox  (G.  G. 
C.  G.  A.  569;  Hoffman  r.  Knox  (G.  G.  A.;  1892)  60  Fed.  484,  490,  1  C.  G.  A, 
A.;  1892)   50  Fed.  484,  1  G.  0.  A.  535.  535, 
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assuming  that  such  proceedingi  an  appropriate  in  an  appellate  court,  a  bill  of 
review  for  errors  apparent  of  record  will  lie  only  upon  such  matter  as  appears  in 
the  record  proper.  It  does  not  He  to  correct  a  merely  erroneous  decree,  resulting 
from  a  misconception  of  the  evidence,  or  mere  errors  of  deduction  in  reaching  a 
conolusioa  thereon.  If  the  decree  is  consistent  with  the  record  (not,  of  course, 
including  the  testimony),  and  is  a  proper — ^that  is  to  say,  a  lawful — one,  to  be 
made  upon  the  pleadings  and  proceedings  in  the  case  and  the  facts  found,  there 
is  no  sufficient  foundation  for  a  bill  of  review  for  errors  of  record.  The  testimony 
cannot  be  regarded  for  this  purpose." 

The  error  in  law  that  will  justify  a  hill  of  review  must  consist  of 
the  violation  of  some  statutory  enactment,  or  of  some  recognized  or 
established  principle  or  rule  of  law  or  equity,  or  of  the  settled  practice 
of  the  court.  Error  in  matter  of  form  or  in  the  propriety  of  a  decree, 
which  is  not  contrary  to  any  statute,  or  rule  of  law,  or  to  the  settled 
practice  of  the  court,  is  not  sufficient  to  maintain  a  suit  to  review  a 
final  decree.*'  A  bill  of  review  is  not  maintainable  to  reverse  a 
decree  on  a  point  involving  a  matter  of  judicial  discretion.'* 

§  2131.  Want  of  Jnrisdiotion. 

Want  of  jurisdiction  apparent  on  the  face  of  the  record  is  a  jjood 
ground  for  a  bill  of  review  for  error  apparent,'^  If,  upon  the  record, 
jurisdiction  appears  to  be  wanting  and  the  court  below  errs  in  refus* 
ing  to  sustain  a  bill  of  review  on  this  ground,  the  appellate  court  will 
reverse,  on  appeal,  and  order  the  dismissal  of  the  original  suit.'^ 

§  jtlSS.  Decree  Contrary  to  Statute  or  Plain  Bnle  of  law. 

A  decree  contrary  to  statute  is  subject  to  review  for  error  apparent, 
as  for  instance,  where  the  decree  directs  a  legacy  to  be  distributed  con- 
trary to  the  statute  of  distributions,  or  where  mortgaged  premises 
capable  of  division  are,  contrary  to  the  statute,  sold  to  pay  the  whole 
mortgage  debt  when  only  a  small  part  is  due.'^  Similarly  a  decree  of 
foreclosure  contrary  to  the  terms  of  the  mortgage  may  be  so 
reviewed.*® 

s  8  Freeman  v.  Claj    (1892)    2  U.  8.  36  Willamette    Iron    Bridge    €k).    v. 

App.  254,  267,  2  C.  C.  A.  587,  693,  62  Hatch  (1888)  125  U.  S.  1,  31  L.  ed.  629, 

Fed.  1,  7;  Hoffman  v,  Pearson   (1892)  8  Sup.  Ct.  811  reversing  (1884)  19  Fed. 

8  U.  8.  App.  19,  38,  1  C.  C.  A.  635,  641,  347. 

60  Fed.  484,  490.  37  Hoffman  v.  Knox  (C.  C.  A.;  1892) 

34  Whiting  V.  Banlc  (1839)  13  Pet.  16,  1  C.  C.  A.  535,  60  Fed.  484,  490 

10  L.  ed.  37.  38  Hoffman  v.  Knox  (C.  C.  A.;  1892) 

36  Chamberlin  v.  Peoria  etc.  R.  Co.  1  C.  C.  A.  535,  60  Fed.  484,  490;  Farm- 

(C.  C.  A.;   1902)   66  C.  C.  A.  64,  118  ers'  Loan  &  Trust  Co.  v.  Green  etc.  Co. 

Fed.  32.  (1881)  10  Bias.  203. 
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§  21S3.  Pecree  TJnjiuitiflecl  by  9ill  or  Irregiilarly  Entered. 

A  decree  will  be  reversed  on  bill  of  review  for  error  apparent  where 
the  averments  of  the  original  bill  are  not  sufficiently  definite  and  pre- 
cise to  warrant  a  decree  without  proof,  no  such  proof  having  been 
put  in.^^  If  a  decree  on  a  cross  bill  is  irregularly  entered  upon 
substituted  service  only,  in  a  case  where  personal  service  is  proper, 
the  irregularity  may  be  taken  advantage  of  on  bill  of  review.*^ 

§  2184.  Clerical  Error  or  Xinor  Xrregnlarity. 

A  bill  of  review  for  error  apparent  will  not  be  entertaiijed  for  the 
puf^se  of  correcting  a  clerical  error  or  other  defect  iji  the  decreo  that 
may  be  corrected  upon  application  by  simple  petition  or  motion, 
without  a  bill  of  review,*^  The  court  will  direct  the  decree  to  be 
modified  in  respect  to  such  matters  whenever  its  attention  is  directed 
to  the  mistake.**  A  bill  of  review  does  not  lie  for  a  mere  irregularity 
in  the  proceedings  that  does  not  affect  the  merits  of  the  cause.*^  It 
is  no  ground  for  a  bill  of  review  that  the  case  was  taken  up  and 
decided  in  the  absence  of  counsel  of  one  of  the  parties,  especially 
where  the  means  of  knowledge  as  to  the  state  of  the  cause  was  within 
easy  reach  of  such  counsel  and  no  device  is  used  by  his  adversary  to 
keep  him  in  ignorance.  It  is  the  duty  of  litigants  to  be  in  court  either 
in  person  or  by  attorney.** 

The  failure  of  the  court  to  decree  relief  that  might,  agreeably  with 
the  pleadings,  have  been  decreed  but  yet  which  was  in  nowise  essential 
to  the  doing  of  ample  justice  between  the  parties,  supplies  no  basis 
for  sustaining  a  bill  of  review  for  error  apparent.  ^'  It  is  not  error 
for  a  court  of  chancery,  which  grants  sufficient  relief  to  enable  a  com- 
plainant to  reap  all  the  fruits  which  he  seeks  by  his  litigation,  to 
refuse  to  exercise  all  its  powers  and  make  other  and  unnecessary 
adjudications.''  *' 

§  2136.  Nonjoinder  of  Proper  Party. 

The  nonjoinder  of  a  party  interested  in  the  subject-matter  of  a 
suit  is  no  ground  for  a  bill  of  review  for  error  apparent,  unless  the 

t»  Davis  V.  Speiden  (1881)  104  U.  S.       ^sBaak  of  U.  8.  v.  White  (19M)  » 

83,  29  U  e4.  m.  Pet  262,  260,  8  L.  ed.  938,  941. 

40  Dimleyy  v.  Dunlery  (1889)  38  Fed.       «4  Tilghman  v.  Work  (1889)  SO  Fed. 
459.  680. 

41  BMon'a  Ofdiniinces,  No.  2.  4S  Hill  v.  Phelps  (0.  0.  A,|  1900)  41 
4SMa88ie    v,    Graham     (1842)     Fed.  C.  C.  A.  569,  101  Fed.  660,  (908;  Halsted 

Cas.  No.  9,283,  v.  Forest  Hill  Co.  (1901)  109  f^.  820. 
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nonjoinder  of  such  party  has  operated  to  injure  the  rights  of  tliose 
l)efore  the  court** 

§  2136.  Change  of  Ruling  by  Appellate  Court 

Though  a  bill  of  review  for  error  apparent  may  undoubtedly  be 
maintained  where  the  court  has  overlooked  an  authoritative  decision 
of  the  supreme  court,  it  has  been  held  that  a  change  of  its  ruling  by 
the  supreme  court  on  a  question  of  law  or  fact  or  on  a  mixed  question 
of  law  and  fact,  occurring  after  a  decree  has  been  rendered  in  another 
suit,  is  not  such  new  matter  as  will  justify  a  bill  of  review.  The 
party  who  thinks  himself  aggrieved  should  appeal.*^  Still  less  reason 
would  there  be  to  entertain  a  bill  of  review  in  order  to  make  the 
decree  conform  to  the  conclusion  of  another  federal  court  of  con< 
current  jurisdiction  vacating  its  previous  decree.** 

§  2137.  Bnling  of  State  Court  on  Effect  of  State  Statute. 

In  a  cause  where  the  federal  court  would  consider  itself  bound  by 
the  decisions  of  the  state  court  in  regard  to  the  interpretation  and 
validity  of  a  state  statute,  the  federal  court  will  use  its  own  judg- 
ment about  the  matter,  if  at  the  time  such  question  arises  in  the 
federal  court,  it  has  not  yet  been  determined  in  the  state  court ;  and 
having  reached  its  own  conclusion,  the  federal  court  will  not  review 
its  own  decree  for  error  apparent,  when  the  state  court  subsequently 
passes  on  the  same  question  and  reaches  a  different  conclusion.*' 

Board  of  CoundUnen  v.  DepoHi  Bank  (C.  C.  A.;  1903)  59  C.  C.  A.  539,  124 
Fed.  18:  One  of  the  parties  in  a  suit  in  equity  in  a  federal  court  relied  upon  an 
estoppel  created  by  the  decree  of  a  state  court  in  a  particular  case.  The  estoppel 
was  enforced,  and  a  decree  was  entered  in  favor  of  the  party  relying  on  it.  The 
decision  in  the  state  court  was  in  conformity  with  principles  of  law  established 
in  that  state.  Subsequently  the  cause  in  the  state  court  was  carried  on  appeal 
to  the  highest  court  and  that  court  overruled  its  former  decisions  and  reversed 
the  decree  on  which  the  federal  court  had  relied.  It  was  held  that  a  hill  of  review 
would  not  lie  to  reverse  the  decree  of  the  federal  court  and  make  it  oonform  to 
the  result  last  reached  by  the  state  court. 

§  8138.  Vo  Bill  of  Beview  on  Hatters  Waived-^Consent  Decree. 

A  defendant  who  waives  one  defense  by  setting  up  another  incon* 
sistent  defense  in  his  answer  and  going  to  trial  on  the  issue  raised  by 
such  answer  cannot,  on  bill  of  review,  have  the  benefit  of  the  defense 

4«Whiting9.  Bank  (1839)  ISPet.  14,  48Vetterle!n    v.    Barker    (1891)    45 

10  L.  ed.  87.  Fed.  741. 

47Tilghman  v.  Werk   (1S89)   39  Fed.  49  Hoffman  r.  Knox  (C.  C.  A.;  1992) 

eaO.  60  Fed.  484,  1  C.  C.  A.  636. 
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that  he  waived.  Thus  if  a  bill  is  demurrable  for  laches  but  neverthe- 
less the  defendant  admits  the  plaintiff's  claim,  and  a  decree  is  ren- 
dered against  him,  he  will  not  be  permitted  to  avail  himself  of  the 
defense  of  laches  upon  a  bill  of  review  for  error  apparent**® 

A  bill  of  review  cannot  be  maintained  on  the  ground  that  the 
pleadings  in  the  original  cause  did  not  truly  show  the  facts  and 
grounds  of  relief  or  defense.  Thus,  an  unsuccessful  defendant  will 
not  be  heard  to  say  that  he  had  never  seen  nor  read  the  answer  filed 
for  him  by  his  solicitor  and  that  such  answer  was  incorrect.'^ 

A  consent  decree  unvitiated  by  fraud  cannot  be  set  aside  on  bill  of 
review.^' 

§  2139.  Ho  Beview  of  Hatters  Preriondy  Beheard. 

A  bill  of  review  for  error  apparent  will  not  be  entertained  on 
assignments  of  error  that  have  already  been  considered  and  adversely 
passed  on  in  a  petition  to  rehear.^' 

§  2140.  Scope  of  Beview. 

The  right  to  file  a  bill  of  review  for  error  apparent  is  determined  on 
a  consideration  of  the  contents  of  the  petition  or  bill  of  review  and 
of  such  parts  of  the  record  as  are  brought  in  controversy  by  the  alle^ 
gations  of  the  petition.'*  Any  facts  averred  in  the  bill  of  review 
inconsistent  with  the  pleadings  and  decree  in  the  main  case  can  have 
no  effect  in  determining  the  correctness  of  the  decree;"'  and  as  the 
evidence  at  large  cannot  be  examined  or  considered  upon  a  bill  of 
review  for  error  apparent,  any  averments  in  the  bill  of  review  as  to 
matters  of  fact  or  in  regard  to  alleged  erroneous  deductions  from  the 
proof  are  irrelevant  and  go  for  nothing.  Such  allegations  are  badly 
pleaded,  and  a  demurrer  to  the  bill  of  review  does  not  admit  them  to 
be  true  or  entitle  the  plaintiff  to  any  relief  in  respect  to  such  alle- 
gations.'* 

§  2141.  Leave  of  Court— Appealed  Cases. 

As  a  general  rule  leave  of  the  court  is  not  a  necessary  condition  to 
the  filing  of  a  bill  of  review  for  error  apparent    A  person  injured  by 

so  Patnam  v.  Day  (1874)  22  Wall.  80,  »  Jourolmon   r.   Swing    (C.   C.   A.; 

22  L.  ed.  764.  1898)  85  Fed.  103,  29  C.  C.  A.  41. 

61  Putnam  v.  Day  (1874)  22  Wall.  00,  k4  Farmen'  etc.  Oo.  v.  Green  etc.  Co. 

22  L.  ed.  764.  (1881)  6  Fed.  100,  10  Bibs.  203. 

St  Thompson  v.  Maxwell  (1877)  96  U.  (»  Quinton  r.  Neville  (C.  0.  A.;  1907) 

8.  397,  24  L.  ed.  483;  /n  re  Pentlarge  81  C.  C.  A.  673,  152  Fed.  879,  882. 

(1870)     Fed.    Cas.    No.    10,962.      See  M  Shelton   r.  Van   Kleeck    (1882)    1 

Franklin  Sav.  Bank  v.  Taylor    (C.  C.  Sup.  Ct.  491,  106  U.  S.  632,  27  L.  ed. 

A.;  1893)  4  C.  C.  A.  55,  53  Fed.  864.  269. 
Eq.  Prac.  Vol.  II.— 80. 
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Bueh  error  may  ftle  hifl  bill  to  review  the  same  as  a  matter  of  right ^^ 
ThiB  rule  must  be  taken  subject  to  the  qualification  that  if  a  cause 
has  been  to  the  appellate  court  and  there  determined  on  the  record, 
the  lower  court  is  conclusiFely  bound  by  the  majidate  and  ean  no 
longer  review  the  decree  for  error  apparent,  or  on  any  other  ground, 
except  by  leave  of  the  appellate  court^^  But  if  an  appeal  ifi  dismissed 
for  want  of  prosecution,  a  bill  of  review  for  error  apparent  can  then 
be  brought  in  the  lower  court  and  this  without  leave  of  the  appellate 
court." 

§  2142.  Effect  of  Granting  leave— When  Leave  Unnecessary. 

Leave  of  court  not  being  necessary  in  order  to  entitle  a  party  to  file 
a  bill  of  review  for  error  apparent,  it  follows  that  the  granting  of  such 
leave  does  not  give  the  plaintiff  in  such  bill  any  higher  rights  than  he 
would  have  had  if  leave  had  not  been  obtained.  It  has  been  held,  for 
instance,  that  though  leave  be  formally  granted  for  filing  siieh  a  bill, 
the  adversary  may  nevertheless  object  to  the  court's  entertaining  the 
bill  when  it  has  been  filed  after  the  expiration  of  the  time  for  appeal.*** 

§  2148.  Limit  of  Time  for  Beview  for  Error  Apparent. 

The  period  within  which  a  bill  of  review  may  be  brought  to  reverse 
a  decree  for  error  apparent  on  the  face  of  the  record  is  limited  to  the 
time  allowed  by  statute  for  the  taking  of  an  appeal.**  This  limit  is 
not  fixed  by  statute  nor  by  any  of  the  equity  rules,  but  it  has  been 
adopted  as  proper  on  equitable  principles  and  is  based  on  the  analogy 
of  the  statutes  limiting  the  period  for  appellate  relief.*^ 

BTRicker  V.  Powell  (1879)  100  U.  B.  Ct.  998,  41  L.  ed.  1178;  Duncaii  v.  At- 

104,  26  li.  ed.  527;   Davis  v.  Speiden  Untie  M.  &  R.  Co.  (1880)  88  Fe4.  840, 

(1681)  104  U.  S.  83,  26  L.  ed.  660;  Ross  4  Hughes   125;   Reed  v,  Stanly    (1808) 

V.  Prentiss  (1846)  Fed.  Cas.  No.  12,078.  80  Fed.  490;  Reed  v,  Stanley  (1S09)  97 

esKimberly  v.  Arms  (1889)   40  Fed.  Fed.  621,  38  C.  C.  A.  331. 

648.  ««Ricker  v.  Powell   (1879)   100  U.  8. 

BOEnsminger  v.  Powers    (1883)    108  104,  109,  23  L.  ed.  527,  528;  Ensminger 

U.  8.  292,  27  L.  ed.  732;  Willamette  Iron  f>.  Powers  (1883)   108  U.  8.  d92,  302,  27 

Bridge  Co.  v.  Hatch   (1888)    125  U.  S.  L.  ed.  732,  736,  2  Sup.  Ct.  643;  Central 

6,  31  L.  ed.  631.  Trust  Co.  «.  Grant  Locomotive  Works 

eoCopeland  v.  Bruning    (1900)    104  (1890)  136  U.  S.  209,  227,  34  X4.  ed.  97, 

Fed.  169.  105,  10  Sup.  Ct.  736;  Kennedy  v.  Bank 

61  Clark  V.  Killian   (1880)    103  U.  8.  (1850)  8  How.  686,  609,  12  L.  ed.  1209, 

766;   26  L.  ed.  607;   Taylor  v.  Charter  1218;  Knox  v.  Iron  Co.  <1889)  42  Fed. 

Oak  Life  Ins.  Co.   (1882)   17  Fed.  666;  378,  380;   Copeland  v,  Bnining   (1900) 

Chamberlin  v.  Peoria  D.  &  £.  Ry.  Co.  104  Fed.  160;  Halsted  v.  Forest  HillO>. 

(C.  C.  A.;    1902)    118   Fed.   32,   55   O.  (1901)    109  Fed.  823;   Cocke  t?.  Copen- 

C.  A.  64;  McDonald  v.  Whitney  (1889)  haver  (C.  C.  A.;  1903)  61  C.  C.  A.  211, 

39  Fed.  466;   Rector  v.  Fitzgerald    (C.  126  Fed.  146;  Jorgenson  v.  Young  (C.  C. 

C.  A.;  1894)  69  Fed.  808,  8  C.  C.  A.  A.;  1906)  09  0.  G.  A.  222,  136  Fed.  378. 
277,  appeal  diamUsed    (1897)    17  Sup. 
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Thoma9  v,  Broekenbrwigh  (1825)  10  Whent.  146,  6  L.  ed.  287:  The  leadipg  case 
on  this  point.  The  reason  for  the  rule  was  explained  by  Mr.  Justice  Washington 
thus:  "  It  is  obvious  that,  if  a  bill  of  review  to  reverse  a  decree,  on  the  ground 
of  error  apparent  on  its  face,  may  be  filed  at  any  period  of  time  beyond  the  five 
years  limited  fof  411  appei^l.  it  vi)l  follow  tbat  an  original  decree  may,  in  effect, 
be  brought  before  the  supreme  court  for  re-examination,  after  the  period  pre- 
scribed by  law  for  an  immediate  appeal  from  such  decree,  by  appealing  from  the 
decree  of  the  cireuit  oourt>  upon  the  bill  of  review.  In  short,  the  party  complain- 
ing of  the  original  decree  would,  in  this  way,  be  permitted  to  do  indirectly  what 
the  Act  of  Ck>ngrea8  has  prohibited  him  from  doing  directly." 

Since  the  establishment  of  the  federal  system  the  period  limited 
for  appeals  in  equity  causes  has  been  shortened  from  time  to  time. 
Thus  prior  to  1872,  the  period  was  five  years ;  while  after  that  date 
and  prior  to  1891,  it  was  two  years.  At  present,  under  the  act  of 
1891,  creating  the  circuit  courts  of  appeals,  the  period  differs  in  two 
sorts  of  appeals,  according  as  the  case  must  go  to  the  supreme  court 
or  to  the  circuit  court  of  appeals.  Through  all  these  changes  the 
courts  bare  consistently  applied  the  rule  that  the  bill  of  review  for 
error  apparent  must  be  brought  within  the  time  fixed  for  appeal,  and 
the  period  available  for  the  bringing  of  such  bills  has  been  circum- 
scribed aooordingly.  When  the  rule  in  question  was  first  adopted  in 
the  English  chancery  the  period  allowed  for  the  taking  of  an  appeal 
was  twenty  years,  and  that  time  was  consequently  allowed  for  the 
bringiBg  of  a  Si  of  review.  Now  thaHhe  tiL  for  appeal  is 
abridged  in  some  cases  to  six  months,  six  months  is  likewise  the  period 
allowed  for  review  of  such  cases.^^ 

Formerly,  in  non-appealable  cases,  the  time  for  bringing  the  bill 
of  review  for  error  apparent  was  doubtless  limited,  by  analogy,  to  the 
period  that  would  have  applied  if  the  cause  had  been  appealable.^^ 
This  follows  firom  the  circumstance  that  the  rule  limiting  the  time  for 
the  bringing  of  such  bills  is  based  upon  equitable  considerations. 
However,  as  an  appeal  now  lies  in  all  cases,  either  to  the  supreme 
court  or  a  circuit  court  of  appeals,  the  point  baa  become  academic  and 
immaterial. 

§  2144.  Time  fpr  Beview  of  Btoree  in  Bankmptey. 

% 

Bankrupt  proceedings  being  of  an  equitable  nature,  it  follows  that 
a  petition  of  revision  in  such  a  proceeding,  being  in  the  nature  of  a 

•tReed  9,  Stanly  (1808)  80  Fed.  480  limit  lias  been  considered  all  seem  to 

(O.  C.  A.;  1809)  38  C.  0.  A.  S31,  07  Fed.  have  been  eases  in  which  the  right  of 

621 ;  Blytbe  r.  Hinckley  (C.  O.  A.$  1001)  appeal  existed.    See  Hendryx  v,  Perkins 

40  C.  C.  A.  647,  HI  Fed.  827.  (O.  O.  A.;  1002)   52  O.  C.  A.  485,  114 

*4  But  the  cases  in  which  the  time  Fed.  804. 
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bill  of  review,  cannot  be  sustained  unless  brought  within  the  time 
limited  for  an  appeal.** 

§  2145.  When  Cause  Seviewable  after  Time  for  AppeaL 

The  rule  that  a  bill  of  review  for  error  apparent  must  be  brought 
within  the  time  limited  for  appeal  is  not  always  rigidly  enforced. 
Thus,  in  a  case  where  the  final  decree  could  not  become  absolute  until 
a  year  after  the  entry  of  the  decree,  owing  to  the  fact  that  service  had 
been  had  by  publication,  it  was  held  thpt  the  period  for  entertaining 
a  bill  of  review  might  on  that  account  be  more  extended.** 

§  2146.  Abandonment  of  Appeal  ai  Affecting  Sight  to  Beriew. 

Though  the  time  for  filing  a  bill  of  review  for  error  apparent  is 
limited  by  analogy  to  the  period  allowed  by  statute  for  appeal,  the 
two  remedies  being  considered  as  in  the  nature  of  alternative  reme- 
dies, it  has  nevertheless  been  held  that  if  a  losing  parly  actually  per- 
fects an  appeal  but  subsequently  abandons  it,  wherefore  his  appeal  is 
dismissed  in  the  appellate  court  Avithout  an  adjudication  on  the 
merits  in  that  court,  the  time  between  the  granting  of  the  appeal  and 
the  dismissal  of  the  same  in  the  appellate  court  is  not  to  be  counted 
against  that  party  in  calculating  the  period  within  which  he  may 
bring  a  bill  of  review.*^  As  applied  to  the  particular  circumstances 
of  the  case  where  this  rule  was  declared,  it  is  perhaps  not  subject  to 
criticism.  Nevertheless  it  involves  something  of  an  anomaly,  for  it 
concedes  to  the  losing  party  the  right,  as  between  two  concurrent 
remedies,  to  wit,  the  appeal  and  bill  of  review  to  choose  the  former 
and  then  to  abandon  it,  without  prejudice  in  respect  of  the  period  of 
limitation  of  time,  in  order  to  take  up  the  other  remedy.  The  excep- 
tion in  question  only  becomes  possible  because  of  the  fact  that  the 
time  limitation  against  the  maintenance  of  the  bill  of  review  is  not 
founded  on  any  express  provision  of  statute  but,  being  merely  adopted 

<6  /n  re  Holmes  (C.  C.  A.;  1005)  73  of  in  that  court  though  he  asserted  that 
C.  C.  A.  491,  142  Fed.  301.  he  did  not  intend  to  prosecute  the  ap- 

<<  Beach  v.  MosgroTe  (1883)  10  Fed.  peal  further.  This  decision  is  based  on 
305.  the  ground  that,  by  perfecting  the  ap- 

<7  Ensminger  v.  Powers  (1883)  108  peal,  jurisdiction  oyer  the  cause  is  trans- 
U.  S.  292,  27  L.  ed.  732,  2  Sup.  Ct.  643.  ferred  to  the  supreme  court  and  the 
In  Kimberly  v.  Arms  (1889)  40  Fed.  lower  court  thereby  loses  jurisdiction 
548,  the  court  below  refused  to  entertain  over  the  cause  and  becomes  incompetent 
a  bill  of  review  brought  by  a  defendant  to  entertain  a  bill  of  review  while  the 
while  an  appeal  taken  by  him  to  the  cause  is  thus  pending  on  appeal, 
supreme  court  was  as  yet  undisposed 
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upon  equitable  considerations,  is  subject  likewise  to  be  set  aside  upon 
equitable  considerations. 

The  exceptional  rule  stated  in  the  preceding  paragraph  does  not 
apply  where  the  proceedings  looking  towards  the  prosecution  of  an 
appeal  are  ineffectual  to  strip  the  lower  court  of  jurisdiction  over  the 
cause.  Here  the  lower  court  is  competent  to  entertain  a  bill  of  review 
at  any  time,  and  the  time  limitation  runs. 

Reed  v.  Stanley  (C.  C.  A.;  1899)  38  C.  C.  A.  331,  97  Fed.  621:  The  defendant 
against  whom  a  decree  was  rendered  purposed  to  take  an  appeal  directly  to  the 
supreme  court  on  the  question  of  jurisdiction,  but  he  failed  to  get  the  question 
of  jurisdiction  certified  at  the  term  of  court  at  which  the  decree  was  rendered. 
Thereby,  under  the  rule  applicable  to  such  cases,  he  lost  the  right  of  appeal  alto- 
gether, and  notwithstanding  he  went  through  the  form  of  perfecting  and  prose- 
cuting the  appeal,  the  lower  court  never  at  any  time  lost  jurisdiction  of  the  cause. 
While  he  was  thus  busied,  the  six  months  within  which  he  might  have  appealed 
to  the  circuit  court  of  appeals  expired.  It  was  held  that  he  could  not  thereafter 
bring  a  bill  of  review  for  error  apparent.>s 

§  2147.  Bill  of  Beview  FUed  Too  Late. 

If  a  bill  of  review  for  error  apparent  is  not  filed  within  the  time 
limited  for  an  appeal  and  the  fact  appears  in  the  bill^  it  is  a  ground 
of  demurrer ;  but  if  not  thus  apparent,  the  defect  is  available  in  the 
answer.  In  a  case  where  the  objection  was  raised  by  motion  to  dis- 
miss the  court  questioned  the  practice,  but  as  no  objection  was  taken, 
disposed  of  the  matter  on  the  motion.^^ 

«*See  Blythe  Go.  v.  Hinckley  (G.  G.       «9  Copeland  v.  Bruning    (1900)    104 
A.;  1901)  49  G.  G.  A.  647,  111  Fed.  927,  Fed.  160. 
840;  GhamberUn  v.  Peoria  etfi.  R.  Go. 
(G.  G.  A.;  1902)  66  G.  a  A.  64^  118  Fed. 
82. 
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OriffimU  BUI  to  Impeach  Decree  for  Fraud, 

I  21801.  Kstdfe  al  Bill  to  Impeach  Hecree. 

2186.  Original  Bill  in  Natui^  of  Bill  of  Review. 

2187.  Original  Bill  by  Stranger  to  Prior  Suit. 

2188.  Suit  in  Federal  Court  to  Impeach  Decree  of  State  Court. 

2189.  Grounds  Justifying  Maintenance  of  Such  SuH. 

2190.  Nature  of  Fraud  Sufficient  to  Impeach  Decree. 

2191.  Laches  as  Affecting  Right  to  Impeach  Decree. 

2192.  Effect  of  Sustaining  Bill— Restoration  of  Status  Quo. 

BUI  to  Impeach  Decree  for  Accident  or  Mistake. 

2192L    When  Accident  or  Mistake  Will  Support  Bill  to  Impeach  Decree. 

2194.    Requisites  of  Bill. 

2196.    Time  Within  Which  Bill  May  Be  Filed. 

Bill  of  Review  for  New  Evidence. 

§  2148.  Beview  on  New  Evidelnoe. 

The  bill  of  review  for  newly-discovered  evidence  lies  to  obtain  the 
benefit  of  evidence  of  facts  existing  at  the  time  of  the  decree  but  dis- 
covered too  late  to  allow  of  the  introduction  of  proof  concerning  them 
at  the  original  hearing  or  upon  petition  to  rehear.*  This  new  matter 
must  be  something  material  to  the  issues  determined  by  the  decree 
complained  of.  An  illustration  of  the  case  justifying  the  filing  of 
a  bill  of  reriew  for  newly-discovered  evidence  is  foimd  in  the  situa- 
tion where  a  release,  receipt,  deed,  or  other  important  evidence  that 
would  change  the  merits  of  the  claim  upon  which  the  decree  is 
founded,*  is  discovered  after  the  time  when  the  decree  was  entered. 

A  bill  of  review  will  lie  upon  the  discovery  of  a  muniment  of  title, 
agreement,  or  other  document  supplying  conclusive  evidence  in  favor 
of  the  plaintiff  in  the  bill  of  review  and  against  whom  the  original 
decree  was  entered,  provided  the  absence  of  such  document  at  the 
original  hearing  is  sufficiently  accounted  for.^  A  bill  of  review  for 
newly-discovered  evidence  can  be  maintained  on  a  default  decree.^ 

§  2149.  Oronncb  of  Slioh  Bill. 

A  bill  of  review  is  the  proper  remedy  where  a  party  claims  that 
his  interests  were  betrayed  by  counsel  in  the  original  suit  and  that  the 

1  ninstrations  of  the  bill  of  review  ^2  Barb.  Ch.  Tt.  92;  Gibson,  Suits 

for  newly  discovered  evidence:     Dexter  in  Chan.  (2d  ed.)   1238. 

V.  Arnold   (1829)   Fed.  Cas.  No.  3,85«;  3  Easley  v.  Kellom    (1871)    14  Wall. 

Maasie   v.    Graham    (1842)     Fed.    Cas.  279,  20  L.  ed.  800. 

No.  d,263;  Koss  v,  Prentiss  (1846)  Fed,  *  Acord  r.  Western  Pocahontas  Corp. 

Cas.  No.  12,078.  (1907)  156  Fed.  996. 
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decree  therein  was  entered  by  fraud.*  So  a  decree  based  on  a  forged 
land  grant  may  be  impeached  on  bill  of  review  for  newly-discovered 
evidence  showing  the  fact  of  such  forgery.* 

§  2150.  Xeqniiitei  of  Hew  Proof. 

The  new  proof  that  will  justify  a  bill  of  review  must  be  such  as  has 
come  to  light  after  the  decree  made,  and  such  as  could  not  have  been 
Used  when  the  decree  passed.^  If  new  facts  affecting  the  rights  of 
the  parties  happen  or  are  discovered  after  the  proof  is  closed  and 
before  the  hearing,  the  party  to  be  benefited  by  them  must  at  once 
take  measures  to  obtain  the  benefit  of  those  facts.  If  he  waits  till 
judgment  is  rendered  and  the  decree  enrolled,  he  cannot  bring  a  bill 
of  review  on  those  facts.  In  other  words,  a  bill  of  review  will  not  lie 
for  matters  available  on  a  petition  to  rehear  or  on  supplemental  bill' 
in  the  nature  of  a  bill  of  review.® 

The  newly-discovered  matter  must  be  such  as  to  affect  the  decree  at 
the  very  point  where  error  is  alleged.  For  instance,  new  evidence 
relating  to  proceedings  in  a  foreclosure  sale  will  not  avail  to  change 
the  decree  of  foreclosure  under  which  the  sale  was  made.^ 

§  2161.  Cogenoy  and  Weight  of  Proof. 

The  bill  of  review  for  newly-discovered  evidence  is  not  favored  by 
the  courts.  The  finality  of  litigation  and  the  stability  of  judicial 
decision  both  require  that  conclusions  reached  as  the  outcome  of  l^al 
proceedings  should  not  be  disturbed  except  where  it  is  necessary  to 
prevent  a  miscarriage  of  justice.^^  The  allowance  of  a  bill  of  review 
for  newly-discovered  evidence  is  not  a  matter  of  right  in  the  parly 
but  rests  in  the  sound  discretion  of  the  court  to  be  exercised  cau- 
tiously and  sparingly,  and  only  under  circumstances  that  demonstrate 
it  to  be  indispensable  to  the  merits  and  justice  of  the  cause.*  ^  In 
order  to  supply  a  basis  for  a  bill  of  review  the  new  evidence  brought 
forward  in  the  petition  must  be  so  controlling  in  its  effect  as  that  it 
would,  if  not  met,  probably  induce  a  different  conclusion  from  that 

6  Terry  v.  Commercial  Bank  (1875)  92  lo  Diamond  DriU  etc.  Co.  v.  Kelley 
U.  S.  454,  23  L.  ed.  620.  (1905)   138  Fed.  833. 

•  United  States  v,  Samperyao  (1831)  n  Craig  v.  Smith  (1879)  100  U.  S. 
Hempst.  118;  Sampeyreac  v,  U.  S.  220,  234,  25  L.  ed.  577,  580;  Wood  v. 
(1833)  7  Pet.  222,  8  L.  ed.  665.  Mann    (1836)    2   Sumn.  334,   Fed.   Cas. 

7  Bacon's  Ordinances,  No.  1.  No.  17,953;  Keith  v,  Alger   (C.  C.  A.; 

8  Story,  Eq.  PI.  423.  1903)  59  G.  C.  A.  552,  124  Fed.  37  ;-Acord 

•  Shelton  v.  Van  Kleeck  (1882)  106  o.  Western  Pocahontas  Corp.  (1907)  156 
U.  S.  532,  27  L.  ed.  269.  Fed.  995. 
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reached  at  the  original  hearing. ^^  The  situation  must  apparently  be 
about  the  same  as  would  justify  a  court  of  equity  in  enjoining  a 
judgment  at  law  on  the  same  ground.**  If  the  new  evidence  merely 
confounds  confusion  and  leaves  the  court  at  a  loss  to  know  where  the 
real  merit  of  the  controversy  lies,  leave  to  file  the  bill  will  not  be 
granted."  A  bill  of  review  by  an  unsuccessful  defendant  will  not  be 
entertained,  unless  it  affirmatively  appears  that  he  had  a  good  defense 
on  the  merits.** 

§  2162.  Ho  Bill  of  Beview  for  Cnmnlative  Oral  Testimony. 

As  a  rule,  cumulative  evidence  as  to  facts  that  were  in  issue  in 
the  original  suit  will  not  justify  the  filing  of  a  bill  of  review.*^ 
This  is  particularly  applicable  to  testimony  of  an  oral  nature.  If 
newly-discovered  witnesses  are  to  be  admitted,  it  must  be  done  with 
the  greatest  caution,  and  should  not  be  allowed  unless  the  evidence  is 
very  clear,  highly  pertinent,  and  so  well  proven  as  to  be  controlling 
in  its  influence.*^  More  or  less  new  evidence  comes  to  light  in  every 
case  after  a  trial ;  and  if  causes  were  allowed  to  be  reheard  on  merely 
cumulative  proof,  the  original  hearing  would  tend  to  become  a  mere 
preliminary  skirmish.*®  Besides,  too  great  liberality  in  allowing 
causes  to  be  opened  in  order  to  allow  the  introduction  of  cumulative 
evidence  would  hold  out  a  temptation  to  the  parties  to  tamper  with 
witnesses  for  the  purpose  of  supplying  defects  of  proof.**^ 

§  2153.  New  Documentary  Evidence  as  Basis  of  Bill  of  Beview. 

A  bill  of  review  for  newly-discovered  evidence  is  more  readily 
entertained  where  the  new  evidence  consists  in  documents  or  records 
than  where  the  proof  oflFered  depends  upon  the  oral  testimony  of 
witnesses,'^  for  the  admis^on  of  documentary  evidence  does  not 

KJourolmon   v.   Ewing    (C.   C.   A.;  i« Richardson    r.    Lowe    (C.    C.    A.; 

1898)  85  Fed.  108,  29  C.  C.  A.  41  (deny-  1906)  79  C.  C.  A.  317,  149  Fed.  635. 

ing  a  bni  to  review   (C.  C.  A.;   1897)  it  Society  of  Shakers  r.  Watson   (C. 

80  Fed.  604,  26  C.  C.  A.  23) ;   Boston  C.  A.;   1896)   23  C.  C.  A.  263,  77  Fed. 

etc.  St.  R.  Co.  V.  Bemis  Car-Box  Co.  (C.  512,  515. 

C.  A.;  1899)   38  C.  C.  A.  661,  98  Fed.  i<  Gibson,   Suits   in   Chan.    (2d   cd.) 

121.  1238. 

It  See  Bailey  9.  ^^mieford  (1908)  126  i^'Sonthard    r.    RnssoU     (1853)     16 

Fed.  803.  How.  569,   14  L.  ed.    10G2;    Blandy   r. 

14  Society  of  Shakers  v.  Watson   (a  Griffith  (1873)  Fed.  Cas.  No.  1,530. 

C.  A.;  1896)  77  Fed.  512,  23  C.  C.  A.  so  Southard  r.  RusseU  (1853)  16 
263.  How.  570,  14  L.  ed.  1062. 

15  White  c.  Crow  (1884)  110  U.  S. 
184,  28  L.  ed.  113,  4  Sup.  Ct.  71 ;  Kim- 
berly  v.  Arms  (1889)  40  Fed.  568. 
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afford  the  same  temptation  or  opportunity  for  perjury  as  does  the 
admission  of  oral  evidence. 

§  2154.  New  Bviienoc  to  Impeaeh  Focn«r  Witaeiitt. 

The  discovery  of  new  evidence,  or  of  new  witnesses,  impeaching 
witnesses  examined  upon  the  original  hearing  dr  tending  to  show 
subornation  or  perjury  of  such  witnesses,  is  not  generally  regarded 
as  a  sufficient  ground  for  allowing  a  bill  of  review.*^  This  rtile 
applies  with  special  force  where  the  credibility  of  the  witnesses  in 
question  is  directly  attacked  in  the  original  suit^'  Matters  that  were 
actually  presented  and  considered  by  the  court,  in  deciding  the 
original  cause  afford  no  basis  for  a  bill  of  review  bringing  in  new 
evidence.** 


§  216Si  Hew  Evidence  of  Xatten  Not  in  Istae  in  Prior  Suit. 

The  new  evidence  on  which  the  bill  of  review  is  commonly  based  is 
evidence  such  as  tends  to  prove  or  disprove  some  of  the  litatters  of 
fact  in  issue  under  the  original  pleadings.  It  has  been  questioned 
whether  new  matter  not  in  issue  in  the  eause  in  which  a  decree  has 
been  made  can  be  ground  of  a  bill  of  review.  But  the  principle  is 
fully  established  that  matter  discovered  after  a  decree  has  been  made, 
although  not  capable  of  being  used  as  evidence  of  any  thing  previ- 
ously in  issue,  may  be  the  subject  of  a  bill  of  review  or  of  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review.** 


§  2166.  Time  Within  Which  Bill  Kay  Be  Filed. 

The  time  for  the  filing  of  a  bill  of  review  for  newly-discovered 
evidence  is  not  limited  to  the  period  witUn  which  the  party  could 
take  an  appeal.  That  limitation  applies  only  to  a  bill  of  review  for 
error  apparent  It  is  entirely  discretionary  with  a  court  of  equity  to 
entertain  a  bill  of  review  for  newly-discovered  evid«ice  after  the  time 
for  an  appeal  has  passed.  It  is  well  established,  hotr^er,  that  the 
application  for  leave  to  file  such  a  bill  must  be  promptly  made  after 
the  discovery  of  the  new  evideiice ;  and  any  laches  in  this  respect  on 
the  part  of  the  party  aggrieved  by  the  decree  will  be  fataL**    A 

21  Southard  r.  Russell  (IS53)  16  fiow.  S4  Story,  £q.  PL  415;  Gibson,  Suits 
669,  14  L.  ed.  1062.  hi  Chan.  (2d  ed.)  If3^. 

22  Society  of  Shakers  V.  Wafson  (C.  28  Central  Trust  Co.  v.  Grant  Loco- 
C.  A.;  1896)  23  C.  C.  A.  263,  t7  Fed.  612,  motive  Works  (1890)  135  U.  S.  207,  34 
615.  L.  ed.  97,  10  8\xp.  Ct.  736;  Tilghman  c. 

23  Bailey  u.  Willeford  (1903)  126  Fed,  Werk  (18S9)  3y  Te4.  680;  Blandy  r. 
807.  Griffith    (i673y  -Fed;    Cal-   1^.    1,536?; 
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supplemental  bill  in  nature  of  a  bill  of  review  will  not  be  allowed  to 
be  filed  eighteen  months  after  the  discovery  of  the  new  f acts.^^ 

§  2157.  Leave  of  Court. 

As  the  tight  to  grant  relief  upon  bill  of  review  for  newly-discovered 
evidence  is  so  largely  a  matter  of  discretion  with  the  court,  it  is  neces- 
sary that  a  party  who  considers  himself  aggrieved  by  a  decree,  and 
who  desires  to  file  such  a  bill,  should  first  obtain  leave  of  the  court  to 
file  the  bill.*^  This  leave  must  be  obtained  in  court  upon  petition  or 
motion ;  and  the  leave  will  not  be  granted  unless  a  good  prima  fdcie 
case  is  shoi^  for  t^  filing  ef  li^e  bilL'^''  A  bill  of  review  for  k>th 
error  apparent  alid  newlynliaoovered  f aets  can  be  maintained  only 
by  leave  of  the  eonft.  The  Hght  to  file  the  bill  goes  to  the  whole  and 
not  merely  to  the  parts.  The  part  of  the  bill  that  could  be  filed 
without  leave  must  stand  or  fall  xt'ith  the  other  part  with  which  it  is 
joined.^*  If  a  pHrty  seeks  to  file  a  bill  of  review  both  for  error 
apparent  and  for  newly-discovered  evidence,  the  court  may  allow  it 
to  be  filed  in  its  aspect  as  a  bill  of  review  for  error  apparent  and 
refuse  to  allow  it  to  be  filed  on  the  other  ground.^® 

Leave  to  file  a  bill  of  review  will  be  denied  unless  the  newly-dis- 
covered evidence  would  probably  have  changed  the  conclusion  to  which 
the  court  came,  had  it  been  in  the  original  record.'^  Leave  to  file  a 
bill  of  review  on  the  ground  of  a  fraudulent  impositioii  on  the  court 
by  the  use  of  fabricated  or  altered  dckmments  as  evidence  in  the  suit 
which  is  sought  to  be  reversed  will  not  be  granted  unless  it  appears 
that  the  false  evidence  was  material  and  controlling  on  the  ,oourt*^ 

§  2158.  Presumption  as  to  Granting  of  Leave. 

The  granting  of  the  order  for  leave  to  file  a  bill  of  review,  though 
not  expressly  shown  by  the  record,  may  be  presumed  from  orders 
made  to  facilitate  the  progress  of  the  cause  and  even  from  the 
acquiescence  of  the  defendant  in  answering  and  going  to  proof  on  the 
allegations  of  the  bill  of  review  without  making  objection.^ 

United    States    v.    Samperyae    (1B31)  29  Gibson,   Suits  in  Chan,    (id  ed.) 

Hempst.  118.  1240. 

s«  Blandy  p.  Griffith  (1873)  Fed.  Gas.  so  Lafferty  Mfg.  Co.  v.  Acme  R.  Signal 

No.  1,630.  Co.   (C.  C.  A.;   1S06)   74  C.  0.  A.  621, 

17  Ross  0.  Prentiss  (1846)   Fed.  Cas.  148  Fed.  321. 

No.  12,078.  siU.  S.  V.  Throekmorton   (1878)   ^ 

S7a  But  see  pott,  |  2186.  U.  8.  66,  26  L.  ed.  90;  Khnfoerly  tr.  Arms 

ssRicker  V.  Powell  (1870)  100  U.  8.  (188d)  40  Fed.  667. 

104,  26  L.  ed.  627;   Aoord  v.  Western  "Jerome  v,  McCarter   (1876)  M  U. 

Poeahontas  Corp.  (1907)   166  Fed.  996.  S.  734,  24  L.  ed.  136. 
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§  2169.  BeTiew  of  Diicretion  as  to  Oranting  of  Leave. 

The  granting  of  permission  to  file  a  bill  of  review  for  newly-dia- 
covered  evidence  is  a  matter  within  the  sound  discretion  of  the 
court ;  '^  and  its  action  in  granting  leave  to  file  such  a  bill,  or  in 
refusing  such  leave,  is  subject  to  review  in  rare  cases  only.'*  The 
supreme  court  will  not  interfere  with  the  discretion  of  the  lower 
(M>urt  in  refusing  or  granting  leave,  on  bill  of  review,  to  amend  the 
bill  or  other  pleadings.*' 

§  2160.  Petition  for  Leave  to  FUe— Affidavit. 

The  petition  for  leave  to  file  a  bill  of  review  for  newly-discovered 
evidence  should  be  supported  by  an  affidavit  of  the  party  showing 
that  he  had  no  knowledge  of  the  new  evidence  at  the  time  of  the  hear- 
ing or  when  the  original  decree  was  entered;  that  it  could  not  have 
been  discovered  before  that  time  in  the  exercise  of  reasonable  dili- 
gence and  could  not  have  been  produced  or  used  then;  and  that  it 
has  since  come  to  his  knowledge.  It  will,  be  noted  that  Lord  Bacon's 
ordinance  gives  the  bill  of  review  for  evidence  "  which  could  not 
possibly  have  been  used  at  the  time  when  the  decree  passed."  These 
words  are  proper  to  be  inserted  in  the  affidavit  and  have  had  the  sanc- 
tion of  the  courts  and  of  writers  on  equity  practice.*®  The  affidavit 
can  be  put  in  separately,  of  course,  or  the  petition  may  be  itself  veri- 
fied as  an  affidavit. 

The  requisite  affidavit  should  be  made  by  the  party  concerned  and 
not  by  his  solicitor,  unless  good  reasons  appear  for  the  party's  not 
making  it.*^  If  the  application  is  based  upon  the  newly-discovered 
evidence  of  witnesses,  it  is  proper  to  accompany  the  petition  with  the 
affidavits  of  the  witnesses  themselves,  showing  the  particular  facts  to 
which  they  will  testify.^® 

ssRicker  v,  Powell  (1879)  100  U.  S.  tion  of  the  lower  court,  being  one  of 

104,  25  L.  ed.  527 ;  Thomas  v,  Brocken-  discretion,  will  be  reversed  in  the  higher 

brough   (1825)    10  Wheat.  146,  6  L.  ed.  court.    Evidently  in  all  cases  where  the 

287;   Purcell  v.  Miner    (1866)    4  Wall,  filing  of  the  bill   is  dependent  on  the 

519,  18  L.  ed.  437;   Providence  Rubber  discretion  of  the  court  the  supreme  court 

Co.  V,  Goodyear  (1869)  9  Wall.  805,  10  would  reverse  only  for  a  manifest  abuse 

L.  ed.  828.  of  that  discretion,  or,  what  is  the  same 

S4  See  Craig  v.  Smith  (1879)   100  U.  thing,  for  very  obvious  error. 

S.  233,  25  L.  ed.  580.  ss  Poole  v.  Nixon    (1834)    Fed.  Cas. 

On  more  than  one  occasion  the  bu-  No.  11,270. 

preme  court  has  pretermitted  the  ques-  S6  Poole  v.  Nlxon   (1834)   Fed.  Cas. 

tion  whether  an  appeal  lies  from  the  ac-  No.  11,270. 

tion  of  the  circuit  court  in  refusing  leave  s?  Poole  v,  Nixon    (1834)    Fed.  Cas. 

to  file  a  bill  of  review.     See  Nickle  v.  No.  11,270. 

Stewart  (1884)  111  U.  S.  776,  28  L.  ed.  >«  Society  of  Shakers  v.  Watson    (C. 

599.    The  real  question  is  not  whether  C.  A.;   1896)   77  Fed.  512,  23  C.  C.  A. 

the  appeal  will  lie  but  whether  the  ac-  263. 


§§  2161-2163]  BILL  OF  REVIEW.  1277 

§  2161.  Bequintet  of  Petition— Draft  of  Proposed  Bill. 

The  petition  must  describe  the  new  evidence  distinctly  and  show 
when  it  was  discovered,  also  its  bearing  on  the  decree.'*^  The  appli- 
cation for  leave  to  file  a  bill  of  review  should  ordinarily  be  accom- 
panied by  a  draft  of  the  bill  that  is  proposed  to  be  filed ;  and  this  bill 
should  state  briefly  the  nature  of  the  former  proceedings  and  show 
in  what  respect  the  applicant  has  been  aggrieved.*^  Under  a  loose 
practice  sometimes  indulged  by  the  courts,  the  draft  of  the  proposed 
bill  of  review  is  itself  used  as  a  petition,  and  the  formal  petition  is 
dispensed  with.  When  a  bill  is  thus  drawn  to  answer  the  double 
purpose  of  a  petition  and  bill  of  review,  it  should  of  course  contain 
all  the  allegations  essential  to  both.  If  a  bill  does  contain  all  these 
essentials  and  is  properly  verified,  the  court,  having  regard  to  the  sub- 
stance and  not  to  the  form,  may  allow  the  bill  to  be  filed  on  motion 
without  further  formality.** 

§  2182.  Answer  to  Petition— Use  of  Affidavits. 

The  adverse  party  may,  by  plea  or  answer,  controvert  the  statement 
in  a  bill  of  review  or  in  a  petition  for  leave  to  file  such  a  bill  that  the 
evidence  is  newly-discovered.**  The  adversary  party  may  also  put 
in  counter-affidavits  controverting  the  alleged  newly-discovered  evi- 
dence, or  controverting  any  of  the  facts  stated  in  the  application.*^ 
It  is  proper  to  obtain  leave  of  the  court  to  put  in  these  counter-affi- 
davits, but  it  can  hardly  be  considered  that  such  leave  is  absolutely 
necessary.** 

§  2163.  Diligence  as  Affecting  Bight  to  Kaintain  BiU  of  Beview. 

Newly-discovered  evidence  that  will  supply  the  foundation  for  a 
bill  of  review  must  not  only  be  such  as  was  unknown  to  the  party  at 
the  time  the  original  decree  was  entered,  but  it  must  be  such  as  could 
not  have  been  discovered  in  the  exercise  of  reasonable  diligence  within 
time  to  permit  of  its  being  used  at  the  original  hearing.**    New  evi- 

s»  Dexter  v.  Arnold  (1829)  Fed.  Cas.  son    (C.  G.  A.;   1896)    77   Fed.  512,  23 
No.  3,856.  G.  G.  A.  263  ( counter-afBdavits  put  in  by 

40Kellom  v.  Easley  (1870)  Fed.  Gas.  leave  of  court). 
No.  7,668.  4S  Gity  of  Omaha  v.  Redick  (1894)  27 

41  Gibson,   SuiU  in   Ghan.    (2d  ed.)    U.  S.  App.  204,  211,  11  G.  G.  A.  1,  6, 
1242.  (G.  G.  A.;  1894)  63  Fed.  1,  6;  Henry  r. 

4 i  Dexter  v.  Arnold  (1829)   Fed.  Gaa.   Insurance  Go.  (1891)  45  Fed.  299,  303; 
No.  3,856.  SpiU   r.  Gelluloid  Mfg.   Go.    (1884)    22 

4SBlandy  r.  Griffith  (1873)   6  Fisher  Fed.  94;  Dexter  r.  Arnold   (1829)   Fed. 
Pat.  Gas.  434,  Fed.  Gas.  No.  1,530.  Gas.  No.  3.856;  Massie  r.  Graham  (1842) 

4  4  Poole  V.  Nixon  (1834)  Fed.  Cas.  Fed.  Cas.  No.  9,263;  Yerrington  r.  Put- 
No,  11,270;  Society  of  Shakers  r.  Wat-  man  (1877)  Fed.  Gas.  No,  18,137- 
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dence  found  in  treaties  of  this  country  and  in  other  public  documents 
accessible  to  all  affords  no  ground  for  a  bill  of  review.**^  A  party  has 
constructive  notice  of  documents  contained  in  public  records,  or  at 
least  he  is  lacking  in  diligence  if  he  fails  to  examine  such  records*^  ^ 

KUmmger-Imm  Co.  v.  Bradford  Belting  Co.  (C.  C.  A.;  1903)  59  C.  C.  A.  221, 
123  Fed.  91 :  In  a  patent  case  where  many  pateata  had  been  unsucoeMfully  relied 
on  as  anticipations,  the  court  refused  leave  to  entertain  a  bill  of  review  based  on 
three  other  alleged  anticipations  which  had  subsequently  come  to  the  applicant's 
knowledge.  The  court  said :  "  We  are  to  deny  the  motion  for  want  of  due  dili- 
gence. That  a  searcher  was  sent  to  examine  the  Patent  Office  for  the  purpose  of 
obtaining  all  matter  which  was  material  to  the  defense  of  want  of  patentable 
novelty,  and  that  this  searcher  did  not  come  across  these  particular  patents,  is 
not  such  an  extraordinary  circumstance  as  would  justify  the  review  of  a  decree 
sustaining  the  validity  of  a  patent.  Such  evidence  is  of  a  cumulative  character. 
These  patents  were  public  records,  and  accessible  if  the  search  had  been  sufficiently 
diligent.  The  discovery  of  other  patents  bearing  upon  the  question  of  anticipa- 
tion should  not  be  made  the  basis  for  a  bill  of  review,  in  the  absence  of  some  very 
peculiar  circumstance." 


§  2164.  Laches  and  Negligence  F^tal  to  Application. 

Delay  and  lack  of  such  diligence  in  search  as  would  probably  have 
discovered  the  new  evidence  at  an  earlier  day  are  fatal  to  an  appli- 
cation for  leave  to  bring  a  bill  of  review,  although  the  party  shows 
great  activity  after  the  evidence  actually  comes  to  his  knowledge.'*® 
If  the  failure  to  procure  evidence  on  a  particular  question  was  due 
to  the  fact  that  counsel  did  not  appreciate  its  value  and  hence  did  not 
look  for  such  evidence,  this  is  fatal  to  the  right  to  file  a  bill  of 
review.**^ 

A  party  who  refuses  to  subpoena  a  witness  because  the  witness 
refuses  to  state  what  he  knows  about  the  case  or  because  it  is  feared 
that  the  witness  may  testify  adversely  cannot  maintain  a  bill  of 
review  on  the  ground  of  newly-discovered  evidence,  when  it  is  subse- 
quently ascertained  that  the  testimony  in  question  would  be  favor- 
able.*^ 

§  2166.  When  Failure  to  Search  for  Evidence  Ezcnsed. 

There  are  doubtless  cases  of  rare  occurrence  in  which  a  failure  to 
make  a  diligent  search  for  evidence  pertinent  to  the  issues  made  in 

46Dumont  v,  Des  Moines  etc.  R.  Co.  4  9Lafferty  Mfg.  Co.  v.  Acme  R.  etc. 
(1879)  131  U.  S.  clx,  and  Appx.,  25  L.  Co.  (C.  C.  A.;  1906)  74  C.  C.  A.  621, 
ed.  520.  143  Fed.  321. 

47Jorgenson  v.  Young  (C.  C.  A.;  6o  Xovelty  Tufting  Machine  Co.  r. 
1905)  69  C.  C.  A.  232,  136  Fed.  381.  Buser  (C.  C.  A.;  1907)  158  Fed.  88. 

48  Boston  etc.  R.  Co.  r.  Bemia  Car- 
Box  Co.  (C.  C.  A.;  1899)  98  Fed.  121, 
38  C.  C.  A.  661. 


81 2166, 316T]  BILL  OF  REVIEW.  127» 

the  pleadings  would  be  excused,  on  the  ground  that  no  human  pru- 
dence would  have  suggeated  that  such  evidence  existed.  Here  the 
losing  party  who  subsequently  happens  upon  that  evidence  bj  chance 
maj  file  his  bill  to  review  and  reverse  the  decree  on  such  newly-dis- 
eovered  evidence.  Courts  admit  the  possibility  of  such  a  case  and  are 
yet  very  chary  of  giviiig  much  practical  recognition  to  the  principle. 
For  instance,  it  has  been  held  that  if  there  is  a  probability  that  a  dili- 
gent  effort  to  discover  all  the  facts  pertinent  to  the  issues  of  a  par- 
ticular suit  would  have  put  the  investigator  on  the  track  of  the  evi- 
dence in  question^  the  failure  to  look  for  such  evidence  could  not  be 
excused  on  the  ground  that  no  human  prudence  would  have  suggested 
looking  for  that  particular  evidence.^* 

§  2166.  Question  of  Diligence  Determined  on  Application  for  Leave. 

The  question  of  the  diligence  of  a  party  who  seeks  to  have  a  decree 
reviewed  on  the  ground  of  newly-discovered  evidence  is  one  that 
properly  arises  in  connection  with  the  consideration  of  the  applica- 
tion for  leave  to  file  the  bill  of  review.  It  is  a  preliminary  question 
addressed  to  the  discretion  of  the  court  hearing  the  application. 
Hence,  f^fter  the  leave  to  file  such  a  bill  has  been  granted  the  court,  on 
considering  the  merits,  will  not  usually  take  this  matter  up  anew.** 
An  averment  of  diligence  contained  in  a  bill,  filed  by  leave  obtained 
on  due  application,  therefore  tenders  an  unnecessary  and  immaterial 
issue.  Proof  of  the  truth  of  such  an  allegation  is  not  required.**  But 
of  course  in  framing  its  order  granting  leave  to  file  a  bill  of  review, 
the  court  might  allow  the  bill  to  be  filed,  reserving  to  the  other  party 
the  right  to  question  the  bill  of  review  on  the  ground  of  a  lack  of  dili- 
gence. 

§  2197.  Presiqpiption  Indulged  by  Appelate  Court. 

'WhedkBT  due  diligence  in  regard  to  the  gathering  of  evidenoe  in 
the  original  cause  is  shown  as  a  prerequisite  to  the  filing  of  a  bill  of 
review,  is  one  for  the  court  below  to  deeide  on  the  allegations  of  the 
petition  and  affidavits  adduced  in  support  of  the  petition.  Where 
such  affidavits  are  not  sent  up  with  the  record,  the  supreme  court  will 
presume  that  sufficient  ground  for  granting  the  leave  was  shown. *^ 

SI  Boston  &  B.  etc.  Co.  r.  Bemls  Car-  63  Birdsboro  Steel  etc.  Co.  v,  Kelley 

Box  Co.  (C.  C.  A.;  1899)   98  Fed.  121,  Bros.  (C.  C.  A.;  1906)  78  C.  C.  A,  101, 

38  C.  C.  A.  661.     (The  facts  of  this  case  147     Fe<L     713,     affirming     Kellej     v. 

are  quite  instructive.)  Diamond  Drill  etc.  Co.  (1906)  142  Fed. 

63  Dumont    r.    Des    Moines    R.    Co.  868. 

(J879)   131  U.  S.,  Appendix,  clx,  26  L.  54  Craig  c.  Smith    (1879)    100  U.  B. 

ed.  620;  2  Dan.  Ch.  Pr.  (6th  Am.  ed.)  233,  26  L.  ed.  680. 
1678. 
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§  2168.  Security  for  Cottt  and  Damages  Incident  to  Delay. 

A  party  is  not  entitled  to  prosecute  a  bill  of  review  until  he  has 
given  ample  security  for  the  costs  of  the  suit  and  for  such  damagea 
as  may  result  from  the  wrongful  delay  incident  to  his  failure  to  prose- 
cute the  cause  with  success.  Nevertheless  if  security  is  not  given  and 
the  defendant  in  the  bill  of  review  fails  to  move  for  a  dismissal  on 
that  ground  but  on  the  contrary  acquiesces  and  permits  costs  to 
acciunulate,  he  thereby  waives  his  right  for  a  peremptory  order  of  dis- 
missal. The  most  he  can  insist  upon  is  that  the  court  shall  enter  an 
order  that  the  plaintiff  shall  within  a  certain  reasonable  time  give 
security  for  the  costs,  otherwise  his  suit  to  stand  dismissed.^' 


§  2169.  Performance  of  Prior  Decree. 

The  party  asking  for  relief  under  a  bill  of  review,  whether  for 
error  apparent  or  for  newly-discovered  evidence,  should  ordinarily 
show  that  he  has  performed  the  decree  and  paid  any  money,  or  costs, 
adjudged  against  him  by  the  decree  that  is  to  be  reversed.** 

The  object  of  the  rule  requiring  performance  of  a  decree  as  a  con- 
dition precedent  to  the  right  to  maintain  a  bill  of  review  is  to  pre- 
vent abuse  in  the  administration  of  justice  by  the  filing  of  such  bills 
solely  for  delay  and  vexation,  or  otherwise  protracting  the  litigation, 
to  the  discouragement  and  distress  of  the  adverse  party.*^  The  rule 
has  from  the  beginning  been  treated  as  a  rule  of  practice  rather  than 
a  rule  of  right,  and  questions  touching  obedience  to  its  requirements 
are  governed  by  sound  judicial  discretion.  It  is  said  to  be  adminis- 
trative rather  than  jurisdictional.**' 

§  2170.  When  Performance  of  Decree  Excused. 

Performance  is  excused  where  the  party,  owing  to  his  poverty  or 
some  other  circumstance,  is  unable  to  perform.^*^  If  it  should  appear 
that  the  adversary  party  is  irresponsible  and  the  plaintiff  in  the  bill  of 
review  should  fear  that  by  performance  of  the  decree  he  would  lose 
all  chance  subsequently  to  recover  his  position,  he  should  merely  indi- 
cate a  willingness  to  perform  by  bringing  the  money  into  court  Or 
performance  will  be  dispensed  with      on  giving  of  good  security,  or 

B  6  Swan  V,  Wright   (1870)  3  Woods       >•  Kimberly  v.  ArmB   (1889)  40  Fed. 

687,  Fed.  Cas.  No.  13,670.  555;  Hoffman  r.  Knox  (C.  C.  A.;  1992) 

86  Bacon's  Ordinances,  3,  4,  5.                  1   C.  C.  A.  635,  50  Fed.  492;   Swan  r. 

.87Ricker  r.  Powell   (1879)  100  U.  S.   Wright    (1879)    Fed.    r«q.   No.   13.«70; 

108,  25  L.  ed.  528.  Compare  Massie  v,  Graham  (1842)  Fed. 

B8  Davis  V.  Speiden  (1881)  104  U.  S.  Cas.    No.    9,263;    Phillips    r.    Mariner 

83,  26  L,  ed,  660.  (135G)   Fed,  Cas,  No.  11,106. 
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upon  the  plaintiff  in  the  bill  entering  into  a  recognizanoey  with  snre- 
tieSy  conditioned  to  perform  the  decree  or  to  satisfy  the  costs  and  dam- 
ages incurred  by  delay.*® 

Da^  V.  Speiden  (1881)  104  U.  S.  83,  26  L.  ed.  660:  A  bill  of  review  for  error 
apparent  failed  to  allege  either  the  parent  of  the  money  due  by  the  decree  or 
any  ezoiue  for  the  failure  to  make  such  payment.  NeverthelesB  the  bill  was  enter- 
tained and  a  new  decree  entered  reversing  the  former  decree  on  the  condition  that 
the  plaintiff  in  the  bill  of  review  should,  within  a  certain  time,  bring  into  court 
the  amount  found  to  be  due  by  him,  otherwise  the  original  decree  to  stand.  At 
the  day  named  the  plaintiff  appeared  and  showed  by  affidavit  that,  owing  to  finan- 
cial embarrassment,  he  was  utterly  unable  to  have  that  money  forthcoming. 
Thereupon  his  bill  of  review  was  dismissed.  This  was  held  to  be  erroneous.  Upon 
the  showing  of  inability  to  pay  the  money,  it  was  no  longer  equitable  to  insist  on 
that  condition,  and  the  relief  should  accordingly  have  been  granted  without  com- 
pliance therewith. 

The  rule  requiring  performance  of  a  decree,  or  a  showing  of  inabil- 
ity to  perform,  as  a  condition  precedent  to  the  right  to  maintain  a 
bill  of  review,  applies  to  all  bills  in  the  nature  of  bills  of  review  that 
seek  to  disturb  in  any  way  decrees  already  rendered.®* 

§  8171.  Demurrer  for  Failure  to  Aver  Performance. 

A  bill  of  review  for  newly  discovered  evidence  is  demurrable  for 
failure  to  allege  performanoe  or  a  sufficient  excuse  for  nonperform- 
anca  This  sort  of  a  bill  can  be  filed  only  on  special  leave,  and  hence 
the  oourt  will  not  exert  itself  to  relieve  one  who  fails  to  comply  with 
the  equitable  condition  stated.  But  it  has  been  held  that  a  bill  of 
review  for  error  apparent,  being  filable  as  of  right,  should  not  be  dis- 
missed on  demurrer,  merely  because  it  fails  to  allege  performance  of 
the  decree  and  does  not  show  any  excuse  for  failure  to  perform. 
"  Undoubtedly,'*  say  the  supreme  court,  "  a  court  would  strike  a  bill 
from  the  files  if  it  got  there,  without  a  performance  of  the  decree,  or 
the  security  required,  unless  good  eause  was  shown  why  it  had  not 
been  done.  That  would  be  a  far  different  thing  from  dismissing  a  bill 
on  demurrer  for  like  cause.''  ®^  It  follows  that  in  all  cases  where  the 
decree  to  be  reviewed  has  not  been  performed,  the  ground  on  which 
such  non-performance  may  be  excused  should  be  stated  in  the  bill.®^ 

«o  Poole  f.  Nixon   (1834)    Fed.  Cas.  «>  Davis  v,  Speiden  (1881)  104  U.  S. 

No.  11^0.  83,  85,  26  L.  ed.  060,  661. 

«iSwan  9.  Wright   (1879)   3  Woods  •SKimberly  r.  Arms  (1889)  40  Fed. 

687,  Fed.  Gas.  No.  13,670.  648. 
E<j.  Prac.  Vol.  U.— 81, 
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§  2172.  stay  of  Prooeedingi  Fending  Payment  of  Costs. 

In  a  case  where  the  payment  of  the  oosts  of  the  prior  suit  is  a  pre- 
requisite to  the  right  to  maintain  a  bill  of  review,  and  the  bill  fails 
to  allege  the  payment  of  such  costs,  or  an  excuse  for  not  paying  them, 
the  court,  instead  of  sustaining  the  demurrer  and  dismissing  the  bill 
peremptorily,  may  order  a  stay  of  proceedings  until  the  condition  is 
complied  with.** 

§  2178.  Contents  of  Bill  of  Beriew. 

A  bill  of  review  should  recite  the  filing  of  the  former  bill,  its  object, 
the  proceedings  thereon,  the  decree,  the  point  in  which  the  plaintiff 
considers  himself  aggrieved  by  it,  and  the  ground  of  law  or  fact  up(m 
which  he  seeks  to  impeach  it  The  bill  should  contain  a  prayer  that 
the  decree  be  reviewed  and  reversed  and  that  the  desired  relief  be 
granted.*^  A  bill  of  review  should  not  depart  materially  from  the 
lines  indicated  in  the  petition  for  leave  to  file,  for  in  so  far  as  the  bill 
does  so  depart,  it  fails  to  come  within  the  order  granting  the  leave.*^ 

§  2174.  Petition  to  Behear  Treated  as  Informal  Bill  of  Beriew. 

A  petition  for  rehearing  containing  averments  sufficient  to  justify 
relief  may  be  treated  as  a  bill  of  review  where  the  time  for  entertain- 
ing the  petition  as  one  for  a  rehearing  has  passed  but  the  time  for 
review  has  not.*''  But  the  action  of  a  circuit  court  in  refusing  to 
treat  a  petition  for  rehearing  as  a  bill  of  review  or  as  an  original  bill 
in  the  nature  of  a  bill  of  review,  or  in  refusing  to  allow  such  a  peti- 
tion to  be  so  amended  as  to  make^t  a  bill  of  review,  will  not  be  inter- 
fered with  on  appeal,  as  such  action  is  essentially  an  exercise  of  dis- 
cretionary power.** 

§  2176.  Different  Grounds  of  Beview  Xay  Be  Joined. 

A  bill  of  review  is  not  objectionable  for  multifariousness  because  of 
the  fact  that  it  sets  forth  different  grounds  each  of  which  looks  to  a 
different  sort  of  relief.  Thus  a  bill  of  review  may  be  good  though  it 
seeks  to  reverse  a  decree  for  error  apparent  or  to  set  the  same  aside 
upon  new  facts,  or  newly,  discovered  facts,  and  also  to  vacate  for 

64  Miller  v,  Clark  (1891)  47  Fed.  860»  < 7  Hoffman  v.  Knox  (1892)  50  Fed. 
(1892)  49  Fed.  695.  484,  1  C.  C.  A.  535. 

6 B  Gibson,  Suits  in  Chan.  (2d  ed.)  «  Central  Trust  Co.  o.  Grant  Loco- 
1248.  motive  Works  (1890)  135  U.  8.  207,  34 

«<See  Hendryx  v.  Perkins  (C.  C.  A.;    L.   ed.  97,  10  Sup.  Ct  736;   Poole  9, 
1902)    52  C.  C.  A  435,  114  Fed.  801,  Nixon  (1834)  Fed.  Caa,  No,  11,270, 
804, 
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fraud  in  the  procurement  of  the  decree.  Though  such  a  bill  undoubt- 
edly preeents  distinct  grounds  for  relief  and  each  looks  to  somewhat 
different  consequences,  the  requisite  unity  necessary  to  support  the 
bill  is  found  in  the  fact  that  all  these  various  grounds  contemplate  one 
chief  end,  namely,  relief  from  the  binding  force  of  the  decree  which 
is  attacked.  It  would  certainly  be  quite  unnecessary  to  insist  that  a 
party  entitled  to  maintain  a  bill  on  each  of  these  several  grounds 
should  be  required  to  file  separate  bills.^* 


§  2176,  Contents  of  Supplemental  Bill  in  Nature  of  Bill  of  Beview. 

Lord  Bacon's  ordinance  in  sanctioning  the  filing  of  a  bill  upon 
^^new  matter  which  hath  risen  in  time  after  the  decree"  is  to  be 
understood  as  authorizing  the  filing  of  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  for  such  is  the  true  nature  of  any  bill  of 
review  based  upon  new  facts,  as  distinguished  from  newly-nliscovered 
evidence.  A  supplemental  bill  in  the  nature  of  a  bill  of  review  closely 
resembles  the  ordinary  bill  of  review.  But  instead  of  merely  praying 
that  the  fqnuer  decree  may  be  reviewed  and  reversed,  it  prays  that 
the  cause  may  be  heard  with  respect  to  the  new  matter  which  is  made 
the  subject  of  the  supplemental  bill  at  the  same  time  that  it  is  reheard 
upon  the  original  bill.  It  also  prays  that  the  plaintiff  may  have  such 
relief  as  the  nature  of  the  case  made  by  the  supplemental  bill  requires. 
Like  the  ordinary  bill  of  review  it  should  state  the  circumstances  posi- 
tively, which  entitle  the  party  to  maintain  it^^ 


§  2177.  Effect  of  Adjudication  on  Bill  of  Beview. 

After  a  cause  is  finally  adjudicated  upon  bill  of  review  the  party 
prosecuting  the  same  is  concluded,  and  no  other  means  remains 
whereby  he  may  obtain  further  or  different  relief  in  that  cause.  His 
only  recourse  is  by  an  original  bill,  where  the  circumstances  permit 
of  this  mode  of  procedure.^  ^ 

Review  of  Decree  after  Appeal  Taketk 

§  2178.  Beriew  of  Decree  Bendered  by  Appellate  Court 

A  bill  of  review  will  not  lie  in  an  appellate  court  to  review  one  of 
its  own  decrees.    The  party's  sole  remedy  in  such  court  is  by  petiticm 

•9  Rieker  v.  PoweU  (1870)  100  U.  8.       ?•  Story,  Eq.  Fl.  425. 
100»  26  L.  ed.  627  (bill  of  review  for  er-       7i  Huntioffton  v.  little  Rook  etc  Co. 
ror  apparent  may  be  joined  with  biU  of    (1982)  16  Fed.  OOe, 
review    for    newly    discovered    facts). 
Centra,    and    incorrect,    Kimberly    v. 
Arms   (1880)   40  Fed.  648,  660, 
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to  rehear  or  motion  to  correct  the  decree.  Nor  will  a  bill  of  review 
lie  in  a  court  of  equity  of  original  jurisdiction  to  review  a  decree  of 
an  appellate  court  for  error  of  law  apparent  on  the  face  of  the 
decree.**  A  circuit  court  has  no  inherent  power  to  modify  a  decree  in 
a  cause  over  which  it  has  been  deprived  of  jurisdiction  by  the  taking 
of  an  appeal ;  nor  can  it  modify  or  supersede  any  decree  made  in  the 
appellate  court  and  certified  back  by  the  mandate  of  that  court**  It 
is  the  duty  of  the  lower  court  simply  to  execute  the  mandate.*^ 

§  2179.  iMva  of  Appellate  Court  to  Beview  Dcetee. 

The  rule  above  stated  is  subject  to  a  special  exception  where  the 
bill  of  review  that  is  to  be  filed  in  the  court  of  original  jurisdiction  is 
founded  on  newly  discovered  evidence — not  on  error  apparent — ^and 
the  appellate  court  grants  leave  to  the  lower  court  to  entertain  a  bill 
to  review  the  decree.  The  appellate  court  has  power  to  allow  its  own 
decree  to  be  reviewed  in  the  court  below ;  **  and  in  causes  pending  on 
appeal,  it  has  the  power  to  send  the  record  back  so  thajb  the  cause  may 
be'  reviewed  on  newly  discovered  evidence  in  the  court  of  original 
jurisdiction.  But  it  is  absolutely  necessary  in  every  ease  that  leave  of 
the  appellate  court  should  first  be  obtained.  The  application  for  such 
leave  may  be  made  in  the  appellate  cO'  t  while  the  cause  is  there  pend- 
ing or  even  after  it  has  been  finally  adjudicated  and  the  mandate  of 
the  appellate  court  has  been  returned  to  the  lower  court  and  entered 
as  its  own  decree.  The  same  rule  applies  in  cases  that  go  to  the 
circuit  court  of  appeals  as  in  cases  that  go  to  the  supreme  court 

ViOlbson,  Suits  in  Chan.    (Sd  ed.)  for  that  rsason  aiBniMd,  does  not  de- 

TS  Kimberly  p.  Arms  (1889)  40  Fed.  traet  from  the  binding  force  of  the  de- 

548;  Franklin  Sav.  Bank  r.  Taylor  (C.  cree  of  that  court,  nor  give  the  lower 

G.  A.;   1889)   4  G.  0.  A.  06,  09  Fed.  court  authority  to  entertain  a  bill  of 

854.  review.    Leslie  ««  Town  of  Urbana  (G. 

74 /n  f«  Sanford'Fork  &  Tool   Co.  C.  A.;  1893)   56  Fed.  762,  6  G.  G.  A. 

(1895)    160  U.  S.  247.  40  L.  ed.  414,  111. 

16  Sup.  Ct.  291;  In  v^  Potto  (1897)  166      upittoburgb  eto.  R.  Go.  v.  Keokuk 

U.  S.  263,  41  L.  ed.  994.  17  Sup.  Ct.  etc.  Go.   (1901)   107  Fed.  781,  46  G.  G. 

520;   Continental   Trust  Ck).  v.   Toledo  A.   630,   rehearing  denied    (19bl)    109 

etc.  R.  Co.  (1900)   99  Fed.  176;  Kings-  Fed.  279,  48  G.  G.  A.  962. 
bury  V.  Buckner  (1890)   134  U.  S.  650,       In  Poole  9.  Nixon   (1834)   Fed.  Gas. 

671,  99  L.   ed.   1047,   1050;   Gaines   v.  No.  11,270,  it  was  held  in  general  terms 

Rugg  (1893)   148  U.  S.  228,  37  L.  ed.  that  a  bill  of  review  for  newlv-diM^ov- 

432,  13  Sup.  Ct.  611 ;  U.  S.  v.  Knight  ered  evidence  may  be  filed  in  the  court 

(1861)   1  BUck  489,  17  L.  ed.  80;  Sib-  of  original  jurisdicUon  to  review  the 

bald  V,  U.  S.  (1838)   12  Pet  488.  0  L.  decree  of  that  court  in  a  case  that  has 

.ed.  1167.  been  carried  up  by  appeal.     But  the 

The  circumstance  that  the  decision  of  authorities  are  ooncluuve  tliat  sudh  a 

the  higher  court  is  reached  by  an  even  bill  oannot  be  entertained  except  upon 

division  of  the  judges  and  the  cause  is  leave  granted  by  the  higher  oo|iH« 
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Thene  can  be  no  review  or  reversal  in  the  lower  court  except  upon 
leave  of  the  higher  oourt^^ 

Southard  v.  RwmU  (1863)  16  How.  570»  14  L.  ed.  1002:  In  a  suit  iiiTolTing 
the  point  now  under  eoneideration,  Mr.  Justice  Nelson  said:  "  The  decree  sought 
to  be  set  Aside  by  this  biU  of  review  in  the  court  below  was  entered  in  pursuance 
of  the  mandate  of  this  eourt,  on  an  appeal  in  the  original  suit,  tt  is  therefore 
the  decree  of  this  courts  and  not  that  primarily  entered  by  the  court  below,  that 
is  sought  to  be  interfered  wlUu  The  better  opinion  i^  that  a  bill  of  retieW  will 
not  lie  at  all  for  errors  of  law  alleged  on  the  face  of  the  decree  after  the  judg- 
ment of  the  appellate  eourt  These  may  be  corrected  by  a  direct  application  to 
that  courts  which  would  amend»  as  matter  of  course,  any  error  of  the  kind  that 
might  have  occurred  in  entering  the  decree.  Nor  will  a  bill  of  review  lie  in  the 
case  of  newly-discoTered  evidence  after  the  publication,  or  decree  below»  where  a 
decision  has  taken  place  on  an  appeal,  unless  the  right  is  reserved  in  the  decree 
of  the  appellate  court,  ot  permission  given  oii  an  application  to  that  court  directly 
for  the  purpose.** 

The  leave  of  the  appellate  court  is  necessary  to  be  had  where  a 
party  wishes  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  the  same  as  where  it  is  desired  to  file  the  ordinary  bill  of 
review  J^ 

§  8180.  Beview  at  tnstanM  o(  Party  Hot  Appealing. 

The  rule  requiring  that  leave  of  the  appellate  court  shall  first  be 
obtained  before  the  filing  of  a  bill  to  review  the  decree  in  an  appeal 
case  applies  only  to  those  parties  to  the  suit  who  have  taken  part  in 
the  appeal  A  party  who  does  not  take  an  appeal  can  file  a  bill  of 
review  in  the  lower  court  without  leave  of  the  appellate  court,  for 
as  to  such  party,  the  decree  to  be  reviewed  is  solely  and  exclusively 
the  decree  of  the  lower  court'* 

§  8181.  Api^eation  to  AppellAte  Oowt. 

The  leave  should  be  obtained  by  petition  or  motion  in  the  appellate 
court  supported  by  adequate  affidavits.    The  petition  should  of  course 

76  Bank  v.  Taylor  (C.G.  A.;  1893)  77Kel]ey  v.  Diamond  DriU  etc.  Co. 
4  0.  C.  A.  55>  53  Fed.  864;  Watson  t.  (C.  C.  A.;  1906)  09  C.  C.  A.  699,  186 
Stevens  (C.  C.  A.t  1892)  63  Fed.  81;  Fed.  865  (1906)  138  Fed.  883;  Seymour 
Smith  V.  Weeks  (G.  C.  A.|  1898)  8  C.  i>.  White  County  (C.  0.  A.|  im)  34 
0.  A.  644,  63  Fed.  768;  Woodward  9.  C.  C.  A.  240,  92  Fed.  116. 
Machine  Co.  (C.  C.  A.;  1894)  11  C.  O.  Tt  Rieker  r.  PoweU  (1879)  100  U.  S. 
A.  868,  63  Fed.  009;  Cash  Carrier  Co.  v.  104,  26  L.  ed.  627. 
Martin  <C.  C.  A.;  1896)  18  C.  C.  A.  On  the  question  as  to  when  a  party 
284,  71  Fed.  619;  Society  of  Shakers  9.  becomes  a  party  to  an  appeal  so  as  to 
Watson  (C.  C.  A.:  1890)  7T  Fed.  612,  suspend  or  abrogate  the  ri|^t  to  main- 
28  C.  C.  A.  263.  tain  a  blU  of  review  in  the  court  below 
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set  forth  the  newly  discovered  evidence  and  show  that  the  petitioner 
has  not  been  lacking  in  diligence^*  The  appellate  court  will  not 
withhold  the  issuance  of  its  mandate  affirming  a  decree  in  the  circuit 
court  below  in  order  to  give  one  of  the  parties  an  opportunity  to  make 
an  application  for  leave  to  file  a  bill  of  review  in  the  lower  court, 
where  the  ground  shown  for  the  application  is  clearly  insufficient^ 

§  2188.  Order  of  Appellate  Court  Oranting  Leave. 

If  the  appellate  court  sees  fit  to  grant  the  desired  leave,  an  order 
will  be  there  entered  to  this  effect  and  duly  certified  to  the  lower  court. 
If  the  application  in  the  appellate  court  is  made  before  the  cause  has 
been  adjudicated  in  that  court,  the  cause  may  be  remanded  forthwith 
without  proceeding  to  a  final  consideration  of  the  merits  of  the 
appeal.  If  the  cause  has  already  been  heard  and  the  mandate  has 
been  sent  to  the  lower  court  embodying  the  decree  of  the  appellate 
court,  all  that  is  necessary  is  that  a  certificate  should  be  sent  down 
authorizing  the  lower  court -to  review  the  decree  contained  in  the  for- 
mer mandate.  In  a  case  where  the  application  for  leave  to  file  a  bill 
of  review  is  made  in  the  appellate  court  after  a  decree  has  been  entered 
in  the  appeal  but  before  the  mandate  to  the  lower  court  has  been 
issued,  the  appellate  court  can  merely  grant  the  leave  and  order  that 
its  action  in  this  respect  be  incorporated  in  the  mandate.®^  The  appel- 
late court  can  entertain  a  petition  for  leave  to  file  a  bill  of  review  on 
newly  discovered  e\ddence  in  an  appeal  cause  without  regard  to  the 
question  whether  the  application  is  made  before  or  after  the  issuance 
of  the  mandate,  or  before  or  after  the  dose  of  the  term  at  which  the 
judgment  is  rendered.®* 


§  2183.  Disposition  of  Preliminary  aneition  of 

On  application  for  leave  to  file  a  bill  of  review,  the  appellate  court 
has  full  power  to  dispose  both  of  the  question  of  the  materiality  of  the 
alleged  new  evidence  and  of  the  question  of  diligence  in  respect  to  the 
discovery  of  such  evidence ;  ®®  though  it  may,  in  its  discretion,  grant 

tee  Freeman  v.  Clay  (C.  C.  A.;  1892)  Bank  v,  Taylor  (C.  C  A.;  1803)  4  C. 

52  Fed.  1,  2  C.  C.  A.  587.  C.  A.  55.  53  Fed.  854. 

79  Rubber  Co.  v.  Goodyear   (1869)    9       ^^  In  re  Gamewell  Fire  Alarm  Co.  (0. 

Wall.  805.  19  L.  ed.  828.  C.  A.;  1896)   20  C.  C.  A.  Ill,  73  Fed. 

ioWard  c.  Ward    (C.   C.  A.;    1906)  908. 
79  C.  C.  A.  162.  149  Fed.  204;  Richard-       8 s  Rubber  Co.  v.  Goodyear   (1869)    9 

son  r.   Lowe    (C.   C.   A.;    1906)    79   C.  Wall.   805,    19    L.    ed.    828;    Kiasinger- 

C.  A.  317.  149  Fed.  625.  Ison  Co.  v.  Bradford  Belting  Co.    (a 

81  Watson    V.    Stevens     (C.    C.    A.;  C.  A.;  1903)  59  C.  C.  A.  221,  123  Fed. 

1892)    53   Fed.   31,  34;    FranUin  Sav.  91. 
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the  leave  and  reserve  to  tike  lower  court  the  right  to  determine  either 
or  both  of  these  questions.  ^^  An  order  in  general  terms,  without  any 
reservation,  granting  leave  to  file  a  bill  of  review  in  the  lower  court 
should  apparently  be  taken  to  preclude  the  lower  court  from  again 
considering  the  preliminary  question  of  the  diligence  of  the  party  in 
regard  to  the  discovery  of  the  evidence.**  But  of  course  it  would,  in 
the  end,  devolve  upon  the  lower  court  to  determine  the  materiality 
and  sufficiency  of  the  new  evidence  to  reverse  the  decree. 

The  practice  in  the  various  circuits  in  regard  to  the  question 
whether  the  appellate  court  should  itself  determine  the  merits  of  the 
petition  or  merely  authorize  the  lower  court  to  entertain  the  petition 
and  pass  on  the  sufficiency  of  the  petition  has  not  been  unifomu  The 
matter  is  in  some  respects  one  of  convenience,  and  in  the  saifie  court 
different  courses  have  sometimes  been  pursued.  Having  in  mind 
that  a  petition  of  this  kind  contemplates  the  review  and  reversal  of  a 
decree  sanctioned  by  the  appellate  court,  the  better  practice  seems  to 
be  that  which  requires  the  question  of  the  sufficiency  of  the  petition 
to  be  determined  by  the  appellate  court,  rather  than  by  the  lower  court 
whose  hand  has  entered  the  decree.®^  This  presupposes  that  the 
appellate  court  has  sufficient  data  before  it  to  form  a  satisfactory  con- 
clusion on  the  question  whether  the  petition  shows  a  sufficient  ground 
for  opening  t'le  decree.  If,  for  any  reason,  the  appellate  court  con- 
siders that  it  is  best  to  remit  the  inquiry,  in  whole  or  in  part^  to  the 
lower  court,  it  is  entirely  permissible  for  it  to  do  so.*^ 

§  2184.  Second  Applioation  for  Leave  to  Seview. 

Where  the  court  below  has  refused  to  entertain  a  bill  of  review 
and  its  action  in  this  regard  has  been  affirmed,  the  appellate  court 
will  not  look  with  favor  on  a  petition  to  allow  a  second  bill  of  review 
to  be  filed  in  the  court  below  and  will  deny  such  petition  unless  a  new 
and  good  case  for  review  is  shown.^ 

•4  /«  r0  GameweU  Fire  Alarm  Tel  Ck>.  <«  Keith  v.  Alger  (C.  C.  A.;  1903)  69 

(C.  C.  A.;   1896)    20  G.  C.  A.  Ill,  73  C.  C.  A.  552,  124  Fed.  32,  33;  Society  of 

Fed.  908,  914;  Seymour  v.  White  Coun^  Shakers  v.  Watson  (1896)  77  Fed.  512, 

(C.  C.  A.;  1899)  92  Fed.  115,  34  C.  0.  23  C.  C.  A.  264;  Jourolmon  v.  Ewing 

A.  240;  Board  of  Comicilmeii  of  City  of  (1898)  85  Fed.  103,  29  C.  G.  A.  41;  Kis- 

Frankfort  v.  Deposit  Bank  of  Frank-  singer  Ison  Go.  v,  Bradford  Belting  Go. 

fort    (1902)    120  Fed.   165    (G.  G.  A.;  (1903)  59  G.  G.  A.  221,  123  Fed.  91. 

1903)  59  G.  G.  A.  539,  124  Fed.  18.  •?  Keith  v.  Alger  (G.  G.  A.;  1903)  59 

>B  Birdsboro  Steel   Foundry  etc  Go.  C.  G.  A.  552,  124  Fed.  32. 

r.  Kelley  Bros.  (G.  C.  A.;  1906)  78  G.  siPurcell   r.  Miner    (1866)    4  WalL 

G.  A.  101,  147  Fed.  713.    But  see  Board  519,  18  L.  ed.  437. 
of  Goundlmen  v.  Deposit  Bank  (1902) 
120  Fed.  165. 
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Original  BiU  to  Impeach  Decree  for  Fraud. 

§  2186.  nature  of  Bill  to  Impeftcli  Deoree. 

In  granting  a  rehearing  and  in  entertaining  the  ordinary  bill  of 
review,  the  court  of  equity  is  merely  exercising  that  power  of  control 
and  supervision  over  its  own  decrees  which  is  inherent  in  the  court. 
Such  proceedings  are  in  the  strictest  sense  matters  of  procedure.  The 
rehearing  and  bill  of  review  merely  furnish  means  whereby  the  court 
may  more  fully  effectuate  the  end  it  proposes  to  itself  in  first  assimi- 
ing  jurisdiction  over  the  controversy.  Now  as  opposed  to  this  exer- 
cise of  supervisory  power  over  its  own  machinery,  we  often  find  the 
court  of  equity  exercising  an  independent  and  substantive  jurisdic- 
tion ovef  decreea  This  is  manifested  in  the  bill  to  impeach  a  decree 
for  fraud.  This  bill  is  very  closely  akin  to  the  bill  of  review  upon 
newly  discovered  evidence  with  which  it  is  often  confused  and  from 
which,  indeed,  it  is  sometimes  scarcely  to  be  distinguished.  The 
power  to  impeach  a  decree  for  fraud  is  a  power  that  the  court  has  by 
virtue  of  its  inherent  jurisdiction  over  matters  of  fraud,  and  it  is  in 
no  respect  derived  from  the  power  of  the  court  to  control  its  own 
decrees. 

The  bill  to  impeach  the  decree  for  fraud  is  therefore  an  original 
bill,  and  its  use  is  not  limited  to  the  impeachment  of  decrees  entered 
in  the  court  where  the  bill  to  impeach  the  decree  is  brought  It  is  not 
a  bill  to  correct  a  decree  by  proceedings  in  continuation  of  the  previ- 
ous suit ;  but  it  is  a  new  bill  to  set  the  decree  aside  as  of  no  force  and 
effect  whatever.®*  However,  it  may  be  observed  that  the  term  bill  of 
review  is  sometimes  applied,  though  not  with  technical  accuracy,  to 
the  original  bill  brought  to  vacate  a  decree. 

§  2186.  Original  Bill  in  Nature  of  Bill  of  Beview. 

If  a  bill  to  impeach  a  decree  for  fraud,  accident,  or  mistake,  is  filed 
in  the  same  court  that  rendered  the  decree,  the  suit  evidently  partakes 
of  the  nature  of  the  ordinary  proceeding  to  review  a  decree  and  the 
bill  is  properly  denominated  an  original  bill  in  the  nature  of  a  bill  of 
review.  The  filing  of  such  a  bill  is  a  matter  of  right,  and  is  not  at 
all  dependent  on  judicial  discretion.  As  in  case  of  the  pure  original 
bill  to  impeach  a  decree  in  another  court,  leave  of  the  court  is  not  a 
condition  precedent  to  the  plaintiff's  right  to  file  a  bill.*^ 

8»Dowagiac    Mfg.    Co.    v.    McSherry  295;  Northern  IlUnois  Coal  etc.  Co.  v. 
Mfg.  Co.  (C.  C.  A.;  1907)  155  Fed.  524.   Young  (1882)   12  Fed.  809;  Dimlevv  r. 
«o  Sahlgard  v.  Kennedy  (1880)  2  Fed.  Dunleyy  (1889)  38  Fed.  459. 
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§  8187.  Original  BiU  by  Stranger  to  Prior  Suit. 

A  bill  filed  by  one  not  a  party  to  the  original  suit  and  which  attacks 
the  decree  for  matters  outside  of  the  decree  itself  is  not  a  bill  of 
review.  Such  a  bill  is  not  subject  to  demurrer  for  failure  to  set  out 
the  decree  that  is  attacked,  as  would  be  necessary  in  case  of  a  bill  of 
review,  nor  for  failure  to  allege  leave  of  the  court.*^ 


§  8188.  Suit  in  Federal  Court  to  Impeach  Deoree  of  State  Court. 

The  distinction  between  the  bill  of  review  and  the  original  bill  in 
the  nature  of  the  bill  of  review,  on  the  one  hand,  and  the  original  bill 
to  impeach  a  decree,  on  the  other,  is  quite  clearly  brought  out  in  those 
suits  where  relief  is  sought  in  a  federal  court  of  equity  against  the 
decree  of  a  state  court.  By  virtue  of  the  constitutional  relations  of 
the  federal  and  state  courts,  the  federal  courts  ordinarily  have  no 
power  in  any  manner  to  alter  or  vacate  a  decree  of  any  state  court  on 
any  merely  revisory  proceeding.®*  But  if  the  jurisdictional  condi- 
tions in  regard  to  liie  subject-matter  of  the  suit  or  the  citizenship  of 
the  parties  are  fulfilled,  tibe  federal  courts  have  the  power  to  enter* 
tain  an  original  bill  to  impeach  the  decree  of  a  state  court.®^ 

1.  Barrow  v.  Hunton  (1878)  00  U.  S.  83,  26  L.  ed.  406:  The  diflUnctioii  in 
qiiesiioii  waa  stated  substantially  thas:  II  a  proceeding  to  procure  nuUity  of  a 
ionner  decree  or  judgment  in  a  state  court  is  a  merely  supplementaiy  proceeding 
80  connected  with  the  original  suit  as  to  form  an  incident  to  and  continuation  of 
that  suit,  in  other  words  if  the  proceeding  is  merely  tantamount  to  the  common- 
law  practice  of  moving  to  set  aside  a  judgment  for  irregularity,  or  is  equivalent 
to  a  writ  of  error,  bill  of  review,  or  appeal,  the  federal  court  of  equity  has  no 
power  to  entertain  that  proceeding.  Otherwise,  the  circuit  courts  of  the  United 
States  would  become  invested  with  power  to  control  the  proceedings  In  the  state 
courts,  or  would  have  appellate  jurisdiction  over  them,  in  all  cases  where  the  par- 
ties are  citizens  of  different  states.    Such  a  result  would  be  totally  inadmissible. 

On  the  other  hand,  if  the  proceeding  is  a  separate  suit  and  is  tantamount  to  a 
bill  in  equity  to  set  aside  a  decree  for  fraud  in  the  procurement  thereof,  then  it 
is  an  original  and  independent  suit  and  may  be  within  the  cognizance  of  the  fed- 
eral court.  "The  distinction  between  the  two  classes  of  cases  may  be  somewhat 
nice,  but  it  may  be  affirmed  to  exist.    In  the  one  class  there  would  be  a  mere 

«i  Cutter  V.  Iowa  Water  Co.   (1800)   Junction  Ry.  r.  Burke  (C.  C.  A.;  1805) 
06  Fed.  777;   Ritchie  v.  Burke    (1001)    66  Fed.  83,  13  C.  C.  A.  341. 
100  Fed.  16.  «s  De  Forest  o.  Thompson  (1880)  40 

tsRandaU  9.  Howard  (1863)  2  Black  Fed.  376;  Hatch  0.  Ferguson  (1802)  52 
585,  17  L.  ed.  260;  Sharp  v.  Whiteside  Fed.  833;  Davenport  o.  Moore  (1806)  74 
(1883)  10  Fed.  156;  Central  Trust  Co.  Fed.  045;  McNeil  0.  McNeil  (1807)  78 
r.  St  Louis  etc.  Co.  (1800)  41  Fed.  551;  Fed.  834;  Nbrthem  Pac.  Ry.  Co.  v. 
Nantahala  Marble  etc.  Co.  v,  Thomas  Kurtsman  (1807)  82  Fed.  241. 
(1806)    76  Fed.  50.     See  Little  Rock 
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reTiti<m  of  errors  and  irregularities,  or  of  the  legality  and  oorrectness  of  the  judg- 
ment and  decrees  of  the  state  courts;  and  in  the  other  class,  the  investigation 
of  a  new  case  arising  upon  new  facts,  although  haying  relation  to  the  yalidity 
of  an  actual  judgment  or  decree,  or  of  the  party's  ri^t  to  claim  any  benefit  by 
reason  thereof." 

2.  Carver  v.  Jarvi9^onkUn  eio.  Co.  (1896)  73  Fed.  9:  A  bill  was  filed  in  a 
state  court  to  impeach  a  deed  of  trust  and  to  prevent  a  sale  thereunder.  The 
defendant  filed  a  cross-bill  seeking  to  foreclose  the  same  deed  of  trust.  The  case 
proceeded  to  the  state  supreme  court  where  a  final  decree  in  favor  of  the  cross- 
plaintiff  was  entered,  and  the  clerk  of  that  court  was  appointed  to  conduct  the 
sale.  Thereafter  a  bill  was  filed  in  the  original  court  seeking  to  impeach  the 
decree  of  the  supreme  court  as  having  been  obtained  by  fraud.  It  was  held  that 
this  was  a  purely  original  proceeding.  By  the  appeal  and  final  judgment  in  the 
supreme  court  of  the  state,  the  court  of  primary  jurisdiction  had  lost  control  of 
the  case,  and  nothing  was  left  there  on  which  that  court  was  competent  to  enter- 
tain a  bill  of  review.  But  it  could  exercise  its  original  jurisdiction  to  impeach 
the  decree;  and  the  federal  court  on  removal  could  likewise  entertain  the  suit. 

The  federal  court  will  not  entertain  a  bill  to  declare  the  decree  of 
a  state  court  to  be  void  where  its  invalidity  is  apparent  on  the  face  of 
the  record.  Here  the  interposition  of  the  the  federal  court  is  unneces- 
sary.** 

§  8189.  Orounds  TuitifTinar  Maintenance  of  Sueh  Suit. 

The  right  to  file  an  original  bill  in  the  federal  court  of  equity  to 
impeach  a  judgment  or  decree  of  a  state  court  has  been  recognized  in 
such  situations  as  these :  Where  the  plaintiff  alleged  that  the  decree 
of  the  state  court  was  fraudulently  entered  by  consent  of  an  imauthor- 
ized  attorney ;  •*  where  the  decree  of  the  state  court  was  coUusively 
and  fraudulently  obtained ;  *^  where  a  decree  for  a  sale  of  lands 
belonging  to  a  minor  was  obtained  by  the  fraudulent  act  of  his  guard- 
ian.*^ 

§  2190.  Nature  of  Fraud  Sufloient  to  Impeach  Decree. 

In  order  to  justify  the  granting  of  relief  upon  an  original  bill  to 
impeach  a  decree  for  fraud,  such  fraud,  it  is  said,  must  be  extrinsic 
or  collateral  By  this  is  meant  that  the  fraud  must  not  have  been  the 
subject  of  controversy  in  the  original  suit,  nor  involved  in  any  of  its 

•4  White  V.  Crow  (18S3)  17  Fed.  08;       te  Johnson  v.  Waters   (1884)   111  U. 

Little  Rock  Junction  Ry.  v,  Burke  (0.  S.  640,  28  L.  ed.  547,  4  Sup.  Gt.  619; 

C.  A.;  1896)  66  Fed.  83,  13  C.  C.  A.  341;  Hunt  v.  Fisher  (1887)  29  Fed.  801. 
Blythe  v.  Hincklejr  (1897)  84  Fed.  246.       »?  Arrowsmith  v.  Gleason  (1889)  129 

96  Robb  V.  Vos   08M)   IM  U.  S.  13,  U.  S.  86,  32  L.  ed.  630,  9  Sup.  Ct.  237. 
39  L.  ed.  52,  15  Sup.  Ct  4,  affirming 
(1888)  36  Fed.  132. 
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issues.  It  must  be  a  fraud  practiced  upon  the  party  or  upon  the 
court  during  the  trial  or  in  prosecuting  the  suit  or  in  obtaining  judg- 
ment.** 

§  2191.  laehai  as  Affecting  Sight  to  Impeach  Decree. 

The  right  to  impeach  a  decree  for  fraud  will  be  lost  by  undue  delay 
after  the  discovery  of  the  fraud,  in  instituting  proceedings  to  ob- 
tain relief.**  The  failure  to  exercise  due  diligence  in  respect  to  the 
discovery  of  the  fraud  or  laches  in  regard  to  the  institution  of  the 
suit  after  it  is  discovered,  is  fatal  to  the  maintenance  of  such  a  bill 
to  the  same  extent  as  where  the  bill  is  one  of  review  simply.^**  The 
lapse  of  six  and  nine  years  respectively  has  been  held  to  constitute 
such  laches  as  will  bar  relief  on  a  bill  to  impeach  a  decree,  there  being 
no  good  reason  why  the  suit  should  not  have  been  brought  sooner.^  *^ 

An  original  bill  to  impeach  a  decree  for  fraud  must  show  how  the 
plaintiff  was  put  upon  inquiry,  by  what  means  he  discovered  the 
fraud,  and  why  the  discovery  could  not,  in  the  exerciae  of  diligence, 
have  been  made  sooner.^** 

§  2188.  Effect  of  SoBtaining  Bill— Bestoratioii  of  Status  Quo. 

The  effect  of  sustaining  a  bill  to  impeach  a  decree  for  fraud  must 
differ  with  the  varying  circumstances  of  the  different  cases,  and  the 
decree  must  be  adapted  accordingly.  For  instance,  if  a  defendant  who 
has  been  entrapped  maintains  a  bill  to-  impeach  the  decree  wrongfully 
obtained  against  him,  the  decree  in  the  second  suit  will  merely  annul 
the  decree  that  is  impeached;  but  if  the  plaintiff  in  the  second  suit 
happens  also  to  be  the  plaintiff  in  the  first,  then  he,  having  obtained  a 
reversal  of  die  wrongful  decree,  has  a  right  to  go  on  and  get  the 
affirmative  relief  of  which  he  was  deprived  by  the  fraudulent  prac- 
tices of  the  defendant  Here  the  first  decree  is  merely  set  aside  and 
the  parties  restored  to  the  position  in  the  original  litigation  occupied 
by  diem  at  the  time  of  the  wrongful  practice  in  question.    In  other 

•sPittslmrgh  etc  Go.  v.  Keokuk  etc  Keokuk  etc.  Bridge  Go.  (C.  G.  A.;  1901) 

Go.   (C.  G.  A.;  1901)   107  Fed.  781,  46  46   G.   G.  A.   639,   107   Fed.   786.    See 

G.  G.  A.  639.  Brown  v.  Buena  Vista  Go.  (1877)  95  U. 

••  Boone  Gounty  f>.  Burlington  etc  Co.  6.  157,  24  L,  ed.  422. 
(1891)   139  U.  8.  684,  35  L.  ed.  819,  11        loi  Dunlevy  0.  Dunlevr  (1889)  38  Fed. 

Sup.  Ct.  687;  Hendrrx  v,  Perkins   (G.  459;    Hendryz   o.   Perkins    (G.   G.   A.; 

G.  A.;  1902)  52  G.  G.  A.  435,  114  Fed.  1902)  52  G.  G.  A.  435,  114  Fed.  810. 
801.  lot  Pittsburgh  etc.  R.  Go.  v.  Keokuk 

!••  Raphael  p.  Rio  Grande  etc.  R.  Co.  etc.  Co.  (G.  C.  A.;  1901)  46  G.  G.  A.  639, 

(C.  C.  A.;  1904)   65  G.  G.  A.  632,  132  107  Fed.  786. 
Fed.    12;    Pittsburgh    etc    R.    Go.    v. 
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ivordfl,  the  decree  upon  a  bill  to  impea<di  a  decree  for  fraud  ahovld 
restore  the  parties  to  their  former  tituatioii  whatever  their  rif^ta 
may  be.*®* 

BiU  to  ZmfMOcfc  Decree  fer  Aceideni  or  Mietake. 

§  8188.  When  Aeeideat  or  Itittake  Will  Bappert  BIU  to  LttpeiMh  Sseree. 

A  decree  may  be  impeached  upon  original  bill  or  original  bill  in 
the  nature  of  a  bill  of  review  in  a  dear  case  of  accident  or  mistake  as 
well  as  in  a  case  of  fraud.^®^ 

yaiional  Sureip  Co.  v.  State  Bank  (C.  C.  A.;  1903)  61  LJLA.  S94,  56  C.  C.  A. 
657,  120  Fed.  503:  A  nonresident  surety  company  was  sued  in  the  state  court  as 
guarantor  of  the  fidelity  of  a  bank  cashier  who,  it  appeared,  had  defaulted.  Serr- 
ice  of  process  Against  the  eorporatioii  was  had  on  the  state  auditor,  such  sendee 
being  made  under  the  state  law  requiring  foreign  corporations,  as  a  condition 
of  doing  business  in  the  state,  to  execute  a  power  of  attorney  to  such  officer  to 
receive  service  of  process.  This  officer  failed  to  notify  the  surety  company  of  the 
pendency  of  the  suit,  though  he  was  required  by  law  to  do  so.  A6  a  consequence 
no  defense  was  made  though  the  company  had  a  good  defense  and  WDttld  have 
made  it  if  notice  of  the  suit  had  been  received.  Judgment  was  taken  by  default 
Later  the  surety  company  filed  its  bill  in  the  federal  court  to  impeach  the  judg- 
ment.   It  was  held  that  the  court  had  jurisdiction  on  the  ground  of  accident. 

§  2194.  Bequisites  of  BilL 

In  cases  of  this  kind^  it  must  always  appear  that  the  judgment  or 
decree  complained  of  is  iniquitous  and  that  the  person  against  whom 
it  was  rendered  had  a  good  def ense,  otherwise  diere  is  no  ground  for 
appealing  to  the  conscience  of  the  chancellor  and  the  suit  will  not  be 
entertained«^^°  Furthermorei  it  must  appear  that  the  party  apply- 
ing for  relief  was  debarred  by  accident  from  making  his  defense  widi- 
out  negligence  on  his  part ;  ^^^  and  of  course  if  the  defense  in  ques- 
tion was  actually  considered  by  the  court  in  which  the  caae  was  tried, 
the  judgment  cannot  be  impeached  in  the  federal  court  although  the 
decision  might  have  been  erroneous.^^^ 

losHendryx  t^.  Perkins  (C.  C.  A.;  Walker  t).  Robblns  (1852)  14  fiow.  884, 
ld02)  62  C.  C.  A.  435,  114  Fed.  801,  807.   14  L.  ed.  552. 

104  Brown  t?.  Buena  Vista  Co.  (1877)  io«  National  Surety  Co.  v.  Bank 
96  U.  S.  157,  24  L.  ed.  422;  Perkins  v.  (1903)  81  L.RJi.  394,  56  C.  C.  A.  857, 
Hendryx  (1006)  149  Fed.  526.  120  Fed.  699;  McNeil  t».  McNeil  (1897) 

!•>  Knox  Co.  V,  Harshman  (1890)  133  78  Fed.  884. 
U.  S.  152,  33  L.  ed.  580;  Barrow  v,  Hun-       lo?  Allen  v.  Allen  (1899)  38  C.  a  A. 
urn  (1879)  99  U.  S.  80,  25  L.  ed.  407;  536,  97  Fed.  025. 
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§  2195.  Time  Within  Which  Bill  May  Be 

It  is  within  the  sound  discretion  of  a  court  of  equity  to  allow  a 
bill  to  be  filed  after  the  expiration  of  the  time  for  appeal,  and  even 
after  the  end  of  the  second  term,  to  set  aside  a  decree  on  the  ground  of 
accident  or  mistake  and  to  reopen  the  cause.^^^ 

108  Dewey  v.  Stratton  (C.  G.  A.;    1902)  114  Fed.  170,  62  C.  C.  A.  185. 
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ExectUian  of  Money  Decree. 

§  8196.  Frooest  ATailable  to  Enforce  Deoree. 

In  its  origin^  the  jurisdiction  of  the  English  court  of  chancery  was 
exercised  exdusivelj  over  the  person  of  the  def endant,  and  not  in  rem 
over  the  subject-matter  of  the  suit  The  decrees  of  the  court  did  not 
have  the  dignity  of  a  judgment  at  law,  and  the  common-law  process 
was  not  available  for  the  enforcement  of  them.  Decrees  in  equity 
were  not  even  regarded  as  being  matters  of  record.^  As  a  conse- 
quence,  the  court  of  chajicery  had  to  manage  as  best  it  could  to  enforce 
its  own  decrees,  and  this  was  primarily  done  by  laying  a  personal 
command  upon  the  defendant  requiring  him  to  abide  by  and  perform 
the  decree.  The  law  in  regard  to  the  enforcement  of  decrees  in  equity 
has  been  greatly  modified  by  modem  statutes  and  by  the  continual 
development  of  the  chancery  practice  itself;  so  that  in  the  end,  these 
decrees  have  attained  all  the  dignity  of  common-law  judgments,  and 
a  plaintiff  entitled  to  the  benefit  of  a  decree  of  a  court  of  equity  can 
avail  himself  not  only  of  all  the  processes  recognized  by  the  usage  of 
the  chancery  court  but  also  of  the  common-law  writ  of  fieri  facias, 
which  is  the  ordinary  writ  of  execution. 

§  2187.  Writ  of  Fieri  Fiudas  Adopted  in  Engliih  Ghaiieery. 

Prior  to  1838  the  English  court  of  chancery  had  no  power  to  grant 
the  ordinary  writ  of  fieri  facias  even  in  the  case  of  a  money  decree ; 
and  the  payment  of  money  could  be  enforced  like  other  decrees,  only 
by  process  of  contempt,  followed  by  imprisonment  and  sequestration 
of  property,  as  will  presently  be  explained.  But  by  a  statute  passed 
in  that  year  '  and  by  orders  of  the  English  chancery  made  to  carry 
out  the  provisions  of  that  statute,  it  became  permissible  for  the  court 
of  chancery  to  issue  the  writ  of  fieri  facias  against  the  defendant's 
goods  and  chattels  and  the  writ  of  elegit  to  extend  all  his  real  prop* 
erty,  if  necessary.' 

1  Shields  o.  Thomas  (1866)  18  How.  *See  English  Orders  In  Ghaawfy  of 

202,  15  L.  ed.  372.  Mav   10,   1839,  and  the  foims  of  the 

s  1  ft  2  Vict  cb,  110:  2  Pan.  Ch.  Pr.  writs   aooompanying   those   orders.     Jj 

«01-698.  Sates,  |»sd,  Kq.  Proc.  U«*-W79t 
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§  2198.  Writ  of  Fieri  Faoiai  in  Federal  Conrto  of  Equity. 

The  example  thus  set  in  England  was  presently  followed  In  the 
federal  courts,  for  by  equity  rule  8,  adopted  in  1842,  it  waa  provided 
that  the  final  prooees  to  execute  a  decree  for  the  payment  of  money 
might  be  by  writ  of  execution,  in  the  form  used  in  the  circuit  court 
in  suits  ajt  common  law  in  actions  of  assumpsit.'*  This  rule  makes  the 
common-law  writ  of  execution  available  in  the  court  of  equity  in  the 
same  manner  and  under  the  same  conditions  as  it  is  available  in  courts 
of  law ;  and  it  will  be  noted  that  under  our  practice  the  writ  of  execu- 
tion is  available  against  the  real  property  of  the  defendant,  and  the 
process  against  such  property  is  not  limited  to  the  use  of  a  writ  of 
tlegii,  as  in  the  English  practice  under  the  Act  of  1838. 


§  8199.  Wliere  Writ  leviable— Aetvni  of  Writ. 

Executions  on  judgments  or  decrees  rendered  in  a  circuit  or  dis* 
trict  court  in  any  state  that  is  divided  into  two  or  more  districts  may 
run  and  be  executed  in  any  part  of  the  state ;  but  they  must  be  issued 
from,  and  made  returnable  to,  the  court  where  the  judgment  or  decree 
was  obtained.*^  An  execution  upon  a  judgment  obtained  for  the  use 
of  the  United  States  in  a  federal  court  of  any  state  or  territory  may 
nm  and  be  executed  in  any  other  state  or  territory,  but  it  must  be 
issued  from,  and  made  returnable  to,  the  court  where  it  was 
obtained.® 


§  2200.  State  Law  as  Affeoting  lien  of  Decree  in  Federal  Court. 

The  decree  rendered  in  a  federal  circuit  or  district  court  in  a 
particular  state  constitutes  a  lien  on  the  property  of  the  defendant 
throughout  the  state  in  the  same  manner,  to  the  same  extent,  and 
under  the  same  conditions,  as  if  the  decree  had  been  rendered  by  a 
court  of  general  jurisdiction  in  that  stata    But  whenever  the  laws  of 

By  the  statute  of  1S3S  judgment  cred-  stood  as  authorising  the  court  to  order 
iters  in  England  first  acquir^  the  right  the  issuance  of  such  writ  to  enforce  any 
to  have  the  whole  of  their  debtor's  land  money  decree,  although  the  decree  con- 
extended  for  the  payment  of  debts;  but  tains  other  orders  and  provisions  than 
they  were  not  given  the  right  to  sell  such  as  provide  for  the  payment  of 
their  debtor^  land  as  upon  execution :  money.  And  at  any  rate,  the  court  must 
nor  in  England  have  creditors  acquired  probably  be  understood  to  have  power  to 
such  right  even  to  this  day.  Langdell,  grant  the  writ  of  fieri  facias  as  being  a 
Brief  Survey  of  Equity  Jurisdiction,  4  writ  now  conformable  to  the  usage  and 
Harvard  Law  Rev.  119.  practice  of  the  court  and  necessary  to 

4  Equity   Rule   8.    Though   the   rule  the  exercise  of  its  jurisdiction,  as  coi^y 

provides  for  the  use  of  the  writ  of  execu  tern  plated  fn  section  716  R*  S, 

tion  where  the  decree  is  "  solely  for  the  6  085  R.  S. 

pavment  of  qioney/'  it  is  to  be  un(l«r-  <  080  R,  S. 
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any  state  require  a  judgmeBt  or  (leoree  of  a  state  court  to  be  reg^ 
ister^d,  recor4ed,  docketed,  indexed,  ox  mj  Qth^r  thing  to  be  ^Qx\e  in 
^  particulftT  m^Wier,  or  in  a  certaii^  office  or  co\mty  (or  pariah),  l)ef aye 
a  Ikv^  sbf^U  attach,  such  condition  ^  pr^reqt^isite  doe»  ^ot  ^pp^y 
to  a  judgment  or  decree  of  the  federal  oovrt,  iii\leas  the  Jaw  of  \\{e 
state  expressly  includes  judgments  and  decrees  of  the  federal  courts 

within  itsi  provipiopp  and  ^nthorizea  ftpd  requires  auch  judgmeata  a^d 

decrees  to  be  dealt  with  in  the  same  planner  as  th^  judgments  and 
decrees  of  the  state  courts.''  And  \vhen  the  stpte  law  does  not  include 
judgments  and  dec^'ees  of  federal  courts  in  its  provisions  in  regard  to 
the  docketing  and  recording  of  judgments,  the  lien  of  the  federal 
court  decree  attaches  and  remains  in  force,  regardless  of  the  condi- 
tions prescribed  in  the  state  law.® 

§  flfiOl.  Dnratien  of  Uen  Oeyemed  by  State  law. 

The  decrees  of  the  federal  courts  within  ^i\y  st^te  c^fise  tO  be  li^ns 
on  real  and  personal  property  in  the  same  manner  and  at  Uk^  periods 
as  the  judgpaents  ^jid  decrpea  of  the  state  courts  cease,  by  l^w,  to  l^ 
liens  thereon,®  Laws  of  thp  territories  goyem  a^  to  the  <)^ratiQ^  of 
judgment  liens  to  the  same  extent  as  state  laws,*^ 

§  220%.  Interest  on  Decree. 

The  plaintiff  in  any  judgment  at  law  recovered  in  a  oireuit  o?  <li8- 
trict  court  is,  by  statute,  entitled  to  interest  on  his  judgment  in  all 
cases  where  by  the  law  of  the  state  interest  may  be  levied  upon  a 
judgment  recovered  in  a  court  of  the  state.  The  interest  is  calculated 
from  the  date  of  the  judgment  at  the  rate  allowed  by  the  state  law 
on  judgnients  recovered  in  the  state  courts ;  aTid  it  is  levied  by  the 
marshal  upon  process  pf  execution  in  the  same  way  as  the  judgiftent 
itself  is  levied."  This  statute  does  not  apply  to  decrees  in  equity  of 
the  federal  courts;  ^?  nor  does  it  apply  to  judgments  apd  decrees  in 
the  supreme  court.^'  J3ut  the  supreme  court  a4id  the  several  circuit 
courts  of  appeals  have  adopted  rules  by  which  the  law  in  regard  to 
interest  upon  decrees  in  equity  is  brought  into  substantial  (jonform- 
ity  with  the  provision  in  regard  to  interest  upon  judgwepta  at  law.^* 

T  Act  of  Aug.  1,  1888,  ch.  729,  25  Stat.  n  966  R.  S. 

L.  357.     See  Cooke  r.  Averv  (1892)  147  i^Hagennan   v.   Moran    (G.    C.    A.; 

r.  B.  887,  37  L.  ed.  B18.  1896)  21  C.  C.  A.  2Ad,  76  9ed.  fl7. 

8  Dartmouth    Sav.     Bank    r.    Bates  u  Perkins  v,   Fpumlquet    (1853)    14 
(1890)  44  Fed.  546.  How.  381.  14  L.  ed.  448. 

9  967  R.  S.  14  Supreme  Court  Rule,  Na.  83;  Hager- 

10  Thompson  v,  Averv  (1895)  11  Utah,  man  r.  Moran   (C.  C.  A.;  1896)   21  C. 
214  C.  A.  242,  76  Fed.  07. 

/i:*<^.   Prac.    Vol.   II.— 82. 
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§  2203.  Additional  Bamagei  on  Appeal  Taken  for  Belay. 

Upon  appeals  and  writs  of  error  additional  damages,  at  a  rate 
not  exceeding  ten  per  cent  in  addition  to  the  usual  interest^  may 
be  awarded,  where  it  appears  that  the  appeal  or  writ  of  error  was  sued 
out  merely  for  purposes  of  delay.*' 

§  2201.  Speoifle  Order  for  Payment  of  IConey— Frooest  of  Contempt. 

Though  equity  rule  8  authorizes  the  use  of  the  ordinary  writ  of 
execution  to  enforce  the  payment  of  a  money  decree,  it  is  not  to  be 
imderstood  as  taking  away  the  power  of  the  federal  court  of  equity 
to  enforce  an  order  upon  the  defendant  for  the  payment  of  money 
by  the  ordinary  chancery  processes  of  attachment  and  commitment 
for  contempt,  to  be  presently  described.  The  remedy  by  writ  of  exe- 
cution is  plainly  merely  a  cimiulative  remedy.  But  in  considering 
the  right  of  the  court  to  enforce  the  payment  of  money  by  attach- 
ment and  conmiitment  for  contempt,  in  case  of  a  refusal  to  pay  in 
the  money,  a  distinction  should  be  drawn  between  cases  where  the 
claim  arises  out  of  an  ordinary  obligation  in  the  nature  of  debt  or 
assumpsit  and  cases  where  th^  court  has  jurisdiction  over  a  fund, 
or  where  a  fund  is  the  subject  of  the  suit  and  is  in  possession  of  a 
party  subject  to  the  control  of  the  court.  In  any  case  where  a  court 
in  the  exercise  of  its  equity  powers  can,  in  its  decree,  properly  make 
a  specific  order  for  the  payment  over  of  a  fund,  it  can  certainly 
enforce  that  order  by  the  ordinary  chancery  processes. 

§  2205.  Situations  Justifying  Contempt  Proeeedings  for  Nonpayment. 

An  attorney  who  has  collected  money  for  his  client  may  be  com- 
pelled to  pay  it  over  upon  a  proceeding  in  the  nature  of  proceedings 
for  a  contempt.^^  So  likewise  an  attachment  will  lie  against  a  mar- 
shal, or  deputy-marshal,  who  receives  money  on  a  judgment  and 
neglects  to  pay  it  over  in  pursuance  of  an  order  of  the  court  ^^  A 
clerk  can  be  proceeded  against  in  the  same  way  for  money  due  from 
him  in  his  official  capacity.^^  When  a  purchaser  at  a  sale  of  real 
estate,  under  a  decree  of  a  court  of  equity,  fails  to  make  his  bid  good, 
he  may  be  compelled  to  do  so  by  rule  or  attachment  issuing  out  of  the 
court  under  whose  decree  the  sale  was  had.^* 

IS  Supreme  Court  Rule,  No.  23.  The  Bark  Laurens    (1849)   Abb.  Adm. 

i«/n  re  Paschal  (1870)  10  Wall.  483,  508. 

19  L.  ed.  992;  Jeffries  v.  Laurie  (1886)  is/n  re  Pitman  (1852)  1  Curt.  C.  C. 

27  Fed.  195.  186. 

17  U.  S.  V,  Mann  (1822)  2  Brock.  9;  i»  Camden  v,  Mayhew  (1889)   129  U- 

Bagley  V,  Yates  (1844)  3  McLean,  465;  S.  73,  32  L.  ed.  608. 


§  2206]  ENFORCEMENT  OF  DECREES.  1299 

An  order  for  the  payment  of  fees  accruing  to  the  clerk  of  tho 
supreme  court  ^^  or  to  a  master  in  chancery  for  the  compensation  due 
him  for  ccoiducting  a  reference  ^^  can  be  enforced  by  attachment  and 
committal  for  contempt.^' 

§  8806.  Contempt  ?rooeedings  Hot  Allowed  upon  Ordinary  Debt 


In  case  of  a  money  decree  entered  upon  an  ordinary  debt  or  claim 
in  the  nature  of  assumpsit^  the  court  of  equity  is  inclined  to  limit  the 
party  in  whose  favor  the  decree  for  the  payment  of  money  is  entered 
to  the  use  of  the  ordinary  process  of  execution^  as  allowed  in  equity 
rule  8;  and  the  time-honored  equity  processes  of  attachment  and 
commitment  for  contempt  will  not  be  granted.  The  reason  for  thia 
is  found  in  the  circumstance  that  the  law  does  not  now  favor 
imprisonment  for  debt  under  any  form  or  guise.  By  statutes  in  most 
of  the  American  commonwealths  imprisonment  for  debt  has  been 
expressly  abolished ;  and  by  section  990  of  the  Revised  Statutes,  no 
person  can  be  imprisoned  for  debt  on  any  process  issuing  from  a 
court  of  the  United  States  where,  by  the  laws  of  the  state  where  the 
process  is  issued,  imprisonment  for  debt  has  been  abolished:  and  all 
modifications,  conditions,  and  restrictions  upon  imprisonment  for 
debt,  provided  by  the  laws  of  any  state,  are  applicable  to  the  process 
issuing  from  the  federal  courts  and  to  be  executed  therein.  Under 
this  provision  of  the  Revised  Statutes,  a  state  law  prohibiting  the 
attachment  or  arrest  of  a  person  upon  any  process  issuing  out  of  any 
court,  upon  a  decree  for  money  due  upon  contract,  express  or  implied, 
or  for  the  recovery  of  damages  for  the  non-performance  of  a  contract, 
must  be  given  eflFect  in  the  federal  courts  of  equity.*^  But  we  appre- 
hend that  the  mere  abolition,  by  a  state  law,  of  imprisonment  for  debt, 
as  understood  at  common  law,  would  not  of  itself  have  the  effect  of 
taking  away  from  federal  courts  of  equity  the  power  to  enforce  an 
order  for  the  payment  of  money  by  attachment  and  contempt  pro- 
ceedings, if  it  should  see  fit  to  allow  such  process  to  be  used;  and 
this  even  in  case  of  claims  arising  out  of  contract.  But  as  suggested 
above,  the  federal  courts  of  equity  are  not  disposed  to  allow  such 

so  U.  S.  Supreme  Court  Rule,  No.  10.  the  opposite  party  disbursements  that 
SI  Equity  Rule  82.  can  be  taxed  as  part  of  the  costs  in  the 

ss  Bu^  it  has  been  held  that  equity  final  decree.    Mallory  Mfg.  Co.  v.  Fox 

rule  82,  in  allowing  an  attachment  for    (1884)  20  Fed.  409. 

the  payment  of  the  master *s  compensa-       >>  Nelson,  Morris  ft  Co.  r.  Hill  (1808) 

tion,  is  intended  for  his  benefit  alone;   89  Fed.  477:  Mallory  Mfg.  Co.  r.  Fox 

and  it  cannot  be  invoked  by  a  party  to    (1884)  20  Fed.  409. 

the  suit,  to  enable  him  to  collect  from 
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procofls  in  case  of  an  ordinary  d«bt  that  ought  properlj  to  be  enf oreed 
by  writ  of  eiseoution  rather  than  by  attaohmeut  of  the  persoo. 

Enforcement  of  Mandatory  Orders. 

§  2207.  Ancient  Tlooeiiei  of  Cbanoaxy  Court 


Decrees  requiring  the  performance  of  apeoific  acta  other  than  the 
payment  of  money  are  coforced  by  the  various  proeeaaea  of  the  court 
of  equity;  and  indeed  the  proeeaaea  of  thia  court  are  peculiarly 
adapted  to  the  enforcement  of  decrees  of  this  kind*  The  customary 
processes  of  the  chancery  court  to  enforce  the  performance  of  decreeii 
are  the  following:  (1)  The  injunction  to  perform  the  decree.  Thia 
is  commonly  called  the  writ  of  execution  of  the  decree,  or  at  least 
it  takes  the  place  of  this  writ,  (2)  Attachment  for  contempt  This 
writ  runs  against  the  person  of  the  party  in  default  Under  thia 
process  the  defendant  may  be  arrested  and  committed  to  jail  until  he 
performs  the  decree.  (3)  The  writ  of  sequestration*  By  virtue  of 
this  writ  the  property  of  the  defendant  may  be  seized  to  compel  the 
performance  of  the  decree.  (4)  The  writ  of  distringas*  Thia  proc- 
ess runs  against  the  property  of  corporations;  and  under  it  the 
property  of  a  corporation  can  be  seized  and  held  to  enforce  the  per- 
formance of  the  decree,  as  the  property  of  an  ordinary  defendant  can 
be  taken  under  the  writ  of  sequestration,  (5)  The  writ  of  assistance. 
This  writ  is  used  to  put  a  party  into  the  possession  of  property  to 
which  he  is  entitled  under  any  decree  or  order  of  the  court  It  serves 
the  same  purpose  as  the  conunon*law  writ  of  possession, 

§  2208.  Snf  oroemont  of  Beerto  Through  Master  or  Other  Oftoer. 

Finally,  the  court  of  equity  can  often  accomplish  its  ends  by  the 
appointment  of  a  master,  receiver,  or  commissioner,  and  by  conferring 
on  such  officer  the  authority  to  do  various  acts  necessary  to  effectuate 
the  purpose  in  view.  This  mode  of  proceeding  is  not  a  legal  process 
of  the  court,  but  merely  a  mode  by  which  the  court  may  proceed  under 
certain  conditions.  It  is  commonly  resorted  to  where  it  is  necessary 
to  sell  or  transfer  property  and  to  execute  conveyances,  releases,  and 
acquittances  as  an  incident  to  such  transfer.  It  is  to  be  observed  that 
the  modem  statutes  and  rules  allowing  the  use  of  the  legal  process  of 
fieri  facias  to  enforce  decrees  for  the  payment  of  money  have  not  at 
all  affected  the  right  of  the  court  of  chancery  to  use  any  of  ita  own 
ancient  and  peculiar  processes. 


S§  2206-2211]  KNFORCfiMENT  OF  DECBfifiB.  1801 

I  820e.  Writ  •(  BxeetttiML  •£  BiMrte. 

T^he  chancery  Jjtocedses  for  the  elif otteement  of  dectees  Site  all  based 
upon  t)eii3oiidl  eontM  and  upon  the  idea  bf  punishihg  disobedience 
to  the  oitler  of  the  cotrt  as  a  contempt  The  p)*oceediiig&  of  the 
eourt  fbi^  tbe  ^lifbfeetnent  of  deetees  being  biased  on  this  liotion,  it  Was 
always  necessary  in  the  English  chancery  that  the  party  ilfteeted  by 
a  decree  should  be  served  with  a  mandate  of  the  court,  under  the 
great  seal,  commanding  him  to  do  Whlit  the  ^vlH  ilsqUir^  of  hiixL  It 
was  said  that  the  offense  of  contmnpt  consisted  in  disobedience  to  the 
great  seal*  ThuS|  where  a  defendant  was  required  to  appear  and 
answer,  it  was  necessary  that  he  d^ould  first  be  served  with  a  writ  of 
subpoena^  whieh,  in  the  English  ehaheeiy,  was  always  issued  under 
the  great  seal^  until  modem  times:  and  where  he  was  required  to 
obey  any  decree  or  interlocutory  order  of  the  court,  it  was  necessary^ 
before  he  could  be  brought  into  c<Hit^pt  for  not  obeying  it^  that  he 
should  be  served  with  a  writ  under  the  great  seal  commanding  bis 
obedience;  and  the  mere  service  of  a  copy  of  the  decree  or  order^ 
without  such  a  \vrit>  was  not  sufficients^  The  writ  thus  served  was 
termed  a  writ  of  ezecutiiMi)  or  the  writ  of  execution  of  the  decree. 

§  88ia  CMtenit  of  Writ  of  Intatlon  of  Deirefe. 

In  tbe  writ  Was  i^ebito^  the  brdei*  or  decree  of  the  court,  or  tbe  siib- 
stanee  of  it,  or  so  milch  of  it  as  conceded  the  JJarty  to  t)eirform.  'the 
writ  dould  be  issued  without  any  express  order  of  the  court  to  that 
effect,  upon  the  decree  being  duly  passed  and  entered  ^^  Oiginally 
the  writ  of  exefcutton  of  the  deetee  embodied  the  whole  decree  or 
otder  that  was  to  be  enforced ;  but  the  practiee  of  tecitlng  the  whole 
decree  was  found  inconvenient  and  expensive,  and  providion  Was 
ac^fdingiy  made  iot  the  i^suanee  of  a  short  wi'it  in  cased  where  the 
decree  was  only  for  the  payment  of  mohey.** 

§  2211.  Service  Of  ^K^i 

The  writ  of  execution  of  a  decree,  in  ordelr  to  operate  as  a  foun- 
dation fot  subsequent  I)f0ceedtng8  of  contempt,  had  to  be  duly  served, 
and  personal  service  Wad  comUionly  required ;  though  the  CouH  had 

S4  2  DuL  Gh.  Pr.  702.  beginninff  of  the  nineteenth  century  the 

tt  n  Aadenl  ttees  It  uesiU  to  hair«  practice  had  chan^  lb  as  not  to  mjlttre 

been  considered  nbeNMary  III  the  Bttgttek  etoolliieat  as  a  )M«liilitai&ry  to  tM  ilfeu- 

chancery    that    the    d»mte    ftbduld    be  aMie  of  the  writ.    1  DaMi  Chi  Pr.  Mtt 
enrolled  before  Ihe  iMril  of  M»ctttioli  of       >•  Lohl  Goi«ntlr^'4  Ordeit^  BeaaAesVi 

the  decree  could  be  issued,  but  by  the  OnL  T#. 


1302  FEbERAL  fiQUItV  PILAClrlCK         [§§  2212, 2213 


power,  in  particular  cases,  to  authorize  substituted  process  upmi 
defendant's  derk  in  court,  or  to  provide  the  particular  way  in  which 
service  should  be  made.  Where  an  order  was  made  for  the  service  of 
a  writ  of  execution  at  the  dwelling-house  of  the  party,  it  was  custom- 
ary to  order  that  the  writ  should  be  also  served  upon  the  defendant's 
clerk  in  court*^ 

§  2212.  Attadunent  and  Sequestration. 

If  the  party  served  with  a  writ  of  execution  did  not  pay  obedience 
to  the  decree  or  order,  the  proper  course  to  be  followed  in  the  Englisli 
chancery  in  order  to  compel  obedience  was  to  take  out  the  several 
processes  of  contempt  against  him;  and  when  the  party  was  taken 
upon  these  processes,  he  was  subject  to  be  committed  to  prison  until 
he  had  performed  the  decree  or  had  given  such  security  as  the  court 
might  require  that  he  would  perform  the  decree  at  a  future  time 
appointed  by  the  court  The  first  process  of  contempt  against  the 
defendant  was  an  order  for  the  attachment  of  the  person.  If  this 
process  was  returned  "not  found,"  it  was  followed  by  a  series  of 
other  processes  consisting  of  the  attachment  with  proclamation,  the 
commission  of  rebellion,  the  warrant  of  arrest  addressed  to  the 
sergeant-at-arms,  and  the  writ  of  sequestration;  but  by  an  order  of 
1841,  the  intermediate  steps  were  abolished,  and  the  plaintiff  became 
entitled  forthwith  to  his  writ  of  sequestration  against  the  property 
of  the  defendant  upon  the  return  of  the  attachment  "  not  found."  ^^ 

The  writs  of  attachment  and  of  sequestration  have  been  adopted 
into  the  practice  of  the  federal  courts,  as  a  means  of  enforcing  the 
performance  of  any  interlocutory  or  final  order  or  decree  of  the  court 
of  equity ;  *•  but  as  the  incidents  of  these  processes  have  been  already 
described  in  connection  with  the  subject  of  enforcing  the  appearance, 
they  need  not  further  detain  us.'^ 

§  2213.  Service  of  Writ  of  Ezeontion  Diipenied  with. 

The  practice  of  serving  the  writ  of  execution  of  the  decree  upon  a 
defendant,  as  a  condition  prerequisite  to  proceedings  of  contempt, 
will  be  found  upon  consideration  to  be  based  upon  mere  technicality 
and  to  be  in  nowise  implicated  with  the  real  administration  of  justice. 

S7  2  Dan.  Ch.  Pr.  707.  der,  or  decree  of  the  court    Rule  6,  Eng. 

SB  No  writ  of  attachment  with  procla-  Orders  in  Chan.  (1841). 

mations  nor  any  writ  of  rebellion  shall  >»  Equity  Rules  7,  8. 

be  hereafter  issued  for  the  purpose  of  so  See  ante,  {|  W4r^fk 
compelling  obedience  to  any  process,  or- 


§§  2214, 2215]  ENFORCEMENT  OF  DECREES.  1303 

Every  party  to  a  suit  in  equity  is  bound  to  take  notice  of  the  decrees 
of  the  court  in  that  cause,  and  he  is  bound  to  perform  any  proper 
and  valid  decree  that  the  court  may  see  fit  to  make.  Accordingly  we 
find  that  by  an  order  of  the  English  chancery,  promulgated  in  1841, 
the  necessity  for  the  service  of  a  formal  writ  of  execution  of  a  decree 
was  dispensed  with,  and  the  rule  was  established  that  the  party  who 
was  required  to  do  any  act  by  an  order  of  the  court  should  do  such 
act  in  obedience  to  the  order,  upon  being  merely  served  with  the 
order,  and  without  awaiting  the  writ  of  execution  of  the  decree.'^ 

§  2214.  Federal  Practice— Direct  Decree  Bequiring  Performance. 

Our  equity  rules  go  even  further  and  dispense  not  only  with  the 
writ  of  execution  of  the  decree  but  also  with  the  service  of  any 
notice;  and  a  person  who  is  required  by  a  decree  to  do  a  particular 
act  within  a  reasonable  time  specified  in  the  decree  is  bound  to  com- 
ply with  the  terms  of  the  decree  without  more  ado. 

Equity  Rule  8:  After  authorizing  the  use  of  the  ordinary  writ  of  execution  in 
ease  of  decrees  for  the  payment  of  money,  the  rule  in  question  proceeds  as  fol- 
lows: ''If  the  decree  be  for  the  performance  of  any  specific  act,  as,  for  example, 
for  the  execution  of  a  conveyance  of  land  or  the  delivering  up  of  deeds  or  other 
documents,  the  decree  shall,  in  all  cases,  prescribe  the  time  within  which  the  act 
shall  be  done,  of  which  the  defendant  shall  be  bound,  without  further  service,  to 
take  notice;  and  upon  affidavit  of  the  plaintiff,  filed  in  the  clerk's  office,  that  the 
same  has  not  been  complied  with  within  the  prescribed  time,  the  clerk  shall  issue 
a  writ  of  attachment  against  the  delinquent  party,  from  which,  if  attached  thereon, 
he  shall  not  be  discharged,  unless  upon  a  full  compliance  with  the  decree  and  the 
payment  of  all  costs,  or  upon  a  special  order  of  the  court,  or  of  a  judge  thereof, 
upon  motion  and  affidavit  enlarging  the  time  for  the  performance  thereof.  If 
the  delinquent  party  cannot  be  found,  a  writ  of  sequestration  shall  issue  against 
his  estate  upon  the  return  of  non  est  inventus ,  to  compel  obedience  to  the  decree."  sa 

Writ  of  Assislance. 

§  221S.  When  Writ  of  Assistance  Proper. 

The  writ  of  assistance  supplies  the  usual  means  by  which  the  court 
of  equity  may  effectuate  any  order  or  decree  whereby  the  right  to 

SI  Rule    10,    Eng.    Orders    in    Chan,  ties  to  the  cause  in  the  same  way  as 

( 1841 ) .  they  can  be  enforced  against  actual  par- 

ss  In  so   far  as  this   rule   dispenses  ties.     But  of  course  non-parties  cannot 

with  service  of  the  notice  of  an  order  it  be  supposed  to  be  affected  with  notice  of 

must  be  understood  as  applying  to  orders  any  order  when  it  is  merely  entered  in 

against  persons  who  are  actual  parties  a  judicial  proceeding  with  which  they 

to  the  suit.    Under  equity  rule  10,  orders  are  not  connected,  and  they  must  have 

may,  under  certain  conditions,  be  en-  actual  notice, 
forced  against  persons  who  are  not  par- 
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have  the  poaeesBicm  of  property  is  adjudicated  to  be  iu  <me  party  aa 
against  another  who  is  in  poeeession.  It  may  be  issued  in  any  oaae 
where  the  court^  having  jurisdiction  of  the  parties  and  the  property, 
has  determined  the  rights  of  the  litigants  to  the  title  or  possession  of 
real  estate,  and  the  defendant  refuses  to  surrender  under  tjie  decree;^' 
A  writ  of  assistance  is  an  appropriate  process  to  issue  from  a  court 
of  equity  to  place  a  purchaser  of  mortgaged  premises  under  its  decree 
in  poBsessicMi  after  he  has  received  the  commissioner's  or  master's 
deed^  as  i^inst  parties  who  are  bound  by  the  decree  and  who  refuse 
to  surrender  possession  pursuant  to  its  direction  or  other  order  of  the 
court.** 


§  2216.  History  of  DtTtlopmint  rf 

The  writ  of  assistance  is  of  comparatively  modetti  orlgili,  Folv 
meriy  when  ab  ordei*  was  made  for  the  delivery  of  the  pt)sse9sion  of 
real  property,  performance  of  the  decree  was  enforced  exclusively  by 
process  of  contempt.  The  ninth  ordinance  of  Lord  Bacon  provided 
for  what  was  called  a  "  commission  '*  to  put  a  party  into  possession, 
but  the  issuance  of  this  commission,  or  writ,  was  rather  carefully 
guarded.  Thus  it  was  required  that,  upon  a  decree  for  the  possession 
of  land,  the  ordinary  writ  for  the  execution  of  the  decree  should  go 
forth  and  if  that  should  be  disobeyed  then  process  of  coUtempt  should 
be  issued  and  prosecuted,  according  to  the  usual  practice  of  the  court, 
to  the  commission  of  rebellion.  If  the  party  in  possession  sUU 
remained  contumacious  he  was  attached  by  special  warrant  and 
cominitted.  A  special  order  of  injunction  was  then  granted  otdelr- 
ing  him  to  deliver  possession.  Finally,  if  this  was  disobeyed  thd 
commission  to  put  the  party  entitled  into  possession  was  issued.'' 

Such  was  the  early  practice.  The  suing  out  and  service  of  the 
injunction  to  deliver  possessioh  was  a  necessary  prerequisite ;  and  the 
injunction  in  turn  could  only  be  procured  after  attachment  for  con- 
tempt in  refusing  to  obey  the  writ  of  i?)cecution.  But  these  foimali* 
ties  fell  into  disuse^  the  first  step  being  to  dispense  with  the  actual 
execution  of  the  process  of  attachment^®  One  idea  in  requiring  the 
previous  writ  of  injunction  perhaps  was  that  any  tenants,  not  actual 
pai'ties  to  the  suit,  who  were  in  occupation  of  the  land>  might  thereby 
be  reached  and  made  subservient  to  the  decree,  the  injunction  appar- 

t«Oormley  v.  Clark  (1890)  134  V.  R.  289,  291,  22  L.  ed.  634,  635;  Kershaw  v. 

338,  33  L.  ed.  909;  Pratt  i\  Burr  (1857)  Thompson  (1820)  4  Johns.  Ch.  609. 
J'ed.  Cas.  Ko.  1 1,372.  3  5  1  Smith,  Ch.  t>r.  (2d  ed.)  448. 

«4  Terrell  v.  Allison   (1874)   21  Wall.       S6  2  Dan.  Chi  Pr.  723. 
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ently  being  more  efficacioUfe  iH  thiB  l^s))ect  than  the  mei^  ortle^  f(^ 
the  delivery  of  possession.'"'  But  it  was  found  undesirable  to  per- 
petuate this  feature  of  the  practice,  and  accordingly  by  rule  adopted 
in  conformity  with  a  recommendation  of  the  commissioners  for 
inquiring  into  the  practice  of  the  court,  the  requirement  of  the  injuno- 
tion  was  dispensed  with.** 


§  2217.  Writ  rf  Aiaistaiioe  m  F«d«ral  Praottot. 

Ab  thus  developed  the  writ  of  assistance  has  been  incotpoiiited  in 
thd  equity  pJffeClice  of  the  fedei^al  fcottrts.  By  fequity  mile  7  thfe  writ 
i«  ]>«c^i£^d  Us  A  ph)tyer  pi^oc^ss  fof  enforcing  obedience  of  lin  inter- 
locutory or  final  order  or  decree  by  which  possession  is  decreed  to 
any  party ;  and  it  is  adopted  in  equity  rule  9.  This  latter  rule 
furth^t  slm]^liftfe»  thte  pl^tttitHS  Us  fbl!o\f^  ib  thi^  English  tihfencfei^y  by 
dispensing  with  serviee  of  the  formal  decree  of  execution* 

Equity  Rule  9t  When  any  decree  or  order  is  lor  the  delivery  of  poeseseion, 
upon  proof  made  by  affidavit  of  a  demand  or  refusal  io  obey  the  decree  or  order^ 
the  party  prosecuting  the  same  sliall  be  eniiiled  to  a  Writ  ot  assistance  from  the 
cletk  of  the  toUH. 

§  tiit.  Vftii  bi  AlMdftUtndt  fihtiAgnia^fed  !rom  Writ  o!  ^oMession. 

The  writ  of  assistanoe  in  equity  is  analogous  to  the  writ  of  habere 
facias  possessionem  as  known  to  the  courts  of  law  in  ejectment 
causes,  and  it  is  executed  in  the  same  way.'^  But  the  wtite  are  con- 
sidered to  be  technically  distinct,  and  it  was  held,  in  an  early  case, 
that  a  circuit  court,  as  a  court  ^t  Pf^\3itf^  cantlol  ibsU^  li  techhieal  writ 
of  habere  facias  possessionem^^ 

t7  ^  ban.  rh.  Pt.  7ii.  course    for   the   writ    of   assistance   to 

•8  English  Rule  No.  19  (ulMter  i  Will.  fMue,  and  that  the  Intermediate  writs 
IV.,  c.  39,  sec.  15)  runs  thus:  "Where  of  attAchment  and  injunction  further 
any  party  obstinateiy  retains  possession  commanding  the  party  to  deliver  pos- 
of  lands  bf  t>thcr  real  property  After  a  sessioil,  bt  aiiy  other  writ,  shall  be  uh- 
writ  of  exeeUtion  of  a  decree,  DT  an  order  ^^^^^"  ^  ,.  ./^  ^  a  i«n4v 
for  delivery  of  possession  has  been  duly  ,o  p^^f  £:  Jf'SS  V^\    I'^t''  ^ 

U^J^    f  !ISfL*^*\.?^!!S     L^  ;       *«  Wfclleft  t;.  WiUiataie  ( 1813)  7  Cmnch 
artd  «|ibA  en  affidavit  M  Mth  setrlce  of  ^^  ^  ^   ^    ^gg     ^^  ^^J^  ^,^,  ^. 

the  writ  of  execution  and  of  such  demand  gigned  for  the  decision,  and  it  was  made 

made  thereunder,  and  a  refusal  to  com-  before  the  promulgation  of  equity  Hile 

I^ly  therewith  on  the  part  of  the  person  o.     Doubtless   at   this  day  and  Uiider 

against  whom  the  writ  issned^  the  parl^  that  rule,  Ah  order  fbr  a  writ  of  pdssM- 

issuing  it  shall  be  at  liberty,  upota  an  sion  granted  by  «  court  of  eqirity  wonld 

affidavit  of  serriiBe  of  the  wHt  of  execu-  be  treated  as  beii^,  to  all  uiMits  lind 

tion   and   ^kbqmA   ttf    po^ession    and  purposes^  An  order  for  a  writ  •f  Aisisl- 

refusal,  to  obtain  the  usual  order  l»f  ance. 
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§  8219.  Who  May  Have  Writ  of  Asnitanoe. 

By  the  English  practice  only  formal  parties  to  the  record  could 
apply  for  and  obtain  the  writ.  Hence  it  was  considered  irregular 
where  the  purchaser  at  a  master's  sale  was  permitted  to  have  the 
writ  upon  his  own  application.  The  proper  practice  in  such  case  was 
for  the  purchaser  to  apply  to  the  solicitor  of  the  plaintiff,  or  vendor, 
to  procure  possession  for  him.  If  willing  to  assist  him,  the  plaintiff, 
or  vendor,  then  proceeded  in  his  own  name  against  the  party  with- 
holding the  premises.  If  the  plaintiff,  or  vendor,  refused  to  move 
for  the  writ  on  suggestion  of  the  purchaser,  the  lattier  could  move  to 
compel  him  to  proceed  and  the  costs  of  the  application  were  put  on 
him." 

§  2220.  When  Onmtable  in  Favor  of  Honparty— Equity  Bale  10. 

In  the  federal  courts  the  necessity  for  this  roundabout  mode  of 
proceeding  is  done  away  with,  for  the  first  clause  of  equity  rule  10 
provides  that  "  every  person^  not  being  a  party  in  any  cause,  who 
has  obtained  an  order,  or  in  whose  favor  an  order  shall  have  been 
made,  shall  be  enabled  to  enforce  obedience  to  such  order  by  the  same 
process  as  if  he  were  a  party  to  the  cause."  By  virtue  of  this  rule,  a 
writ  of  assistance  can  be  applied  for  by  the  purchaser  himself ;  and 
where  the  court  has  recognized  a  transfer  of  the  property,  by  direct- 
ing that  it  be  turned  over  to  the  assignee  or  grantee  of  the  purchaser, 
a  writ  of  assistance  may  be  issued  to  put  such  assignee  or  grantee  in 
possession.** 

§  2221.  Againit  Whom  Writ  Kay  Ittne. 

The  writ  can  only  be  issued  against  one  who  is  a  party  to  the  suit, 
or  in  privity  with  a  party,  or  who  has  come  into  possession  of  the 
premises  pending  the  suit.*^  The  court  has  no  power  to  make  the 
writ  effective  against  one  who  is  not  bound  by  the  decree.  One  who 
is  an  entire  stranger  to  a  suit  is  not  a  person  against  whom  obedience 
may  be  enforced  under  the  second  clause  of  equity  rule  10.  "  It  is 
a  rule  old  as  the  law  that  no  man  shall  be  condenmed  in  his  rights  of 
property,  as  well  as  in  his  rights  of  person,  without  his  day  in  court ; 

41 2  Smith,  Ch.  Pr.  213,  214.  If  a  writ  of  assistance  is  improperly 

4s  Farmers'  Loan  etc.  Co.  v,  Chicago  issued  against  one  who  is  not  a  party  to 

etc.  R.  Co.  (1890)  44  Fed.  653.  the  suit  the  court  will  modify  the  writ 

4  s  Howard  V,  Railway  Co.  (1879)  101  on  the  timely  motion  or  application  of 

U.  S.  849,  25  L.  ed.  1085;  Comer  v.  Fel-  any  one  affected  by  it.     Thompson  r. 

ton  (C.  C.  A.;  1894)  10  C.  C.  A.  28,  Gl  Smith  (1870)  1  Dill.  458,  Fed.  Cas.  No. 

Fed.  735.  13,977. 


§  2222]  ENKbRCfeM^NT  01^  DECREES.  1307 

that  is,  without  being  duly  cited  to  answer  respecting  them,  and  being 
heard  or  having  opportunity  of  being  heard  thereon.  ^^  ^^ 

1.  Terrell  v.  Allieon  (1874)  21  Wall.  289,  22  L.  ed.  034:  After  a  mortgage  upon 
real  property  had  been  executed,  the  mortgagor,  being  in  posseMion,  sold  the  prop- 
erty, or  the  equity  of  redemption,  to  K,  and  placed  her  in  possession.  A  suit  to 
foreclose  the  mort^jage  was  then  brought  by  the  mortgagee  against  the  mortgagor, 
but  K  was  not  made  a  party.  Pending  this  suit  K  sold  the  property  to  T,  who 
likewise  presently  conveyed  a  part  interest  therein  to  another.  Neither  of  these 
was  brought  into  the  foreclosure  suit.  It  was  held  that,  after  a  foreclosure  sale 
had  been  had,  a  writ  of  possession  could  not  issue  against  them  to  put  the  pur- 
chaser in  possession,  since  those  occupants  did  not  come  within  the  meaning  of 
the  rule  that  nmkes  the  decree  binding  on  parties  purchasing  pendente  lite, 

2.  Thompson  v.  Smith  (1870)  1  Dill.  458,  Fed.  Cas.  No.  13,977:  The  court 
refused  to  allow  the  writ  of  assistance  in  favor  of  the  purchaser  at  a  mortgage 
sale  to  run  against  the  wife  of  the  mortgagor,  she  not  having  been  made  a  party 
to  the  suit.  It  appeared  that  she  had  come  into  possession  of  the  premises  prior 
to  the  suit  under  color  of  title  derived  from  one  of  the  defendants.  It  was 
insisted  that  the  deed  under  which  she  claimed  was  void  or  inoperative  by  statute. 
The  court  replied  that  this  raised  a  controverted  question  of  title  that  could  not 
be  determined  in  a  summary  way  on  the  application  for  the  writ  of  assistanoe. 

§  8222.  Application  for  Writ  of  Assistanoe. 

Though  the  writ  of  assistance  is  usually  granted  aj9  a  matter  of 
course,  or,  as  is  said,  ex  debito  justitiae,  upon  proper  application  and 
a  showing  duly  made,  yet  it  seems  questionable  whether  under  our 
practice  the  writ  should  be  considered  technically  a  writ  of  course. 
Under  the  English  practice,  it  was  said  to  be  a  writ  of  course,  and  it 
was  issued  without  any  judicial  act  of  the  court.*'  Our  equity  rule 
9  is  not  explicit  on  this  point,  but  superficially  it  lends  countenance 
to  the  view  that  the  writ  may  be  issued  as  of  course  by  the  clerk  upon 
the  filing  of  the  requisite  affidavit  This  mode  has  sometimes  been 
followed  in  the  federal  courts.*®  The  more  usual  and  better  practice, 
however,  seems  to  be  for  the  party  desiring  the  writ  to  apply  for  it 
by  motion,  giving  notice  to  the  party  adversely  interested.  This 
should  certainly  be  done  wherever  there  can  be  any  question  as  to 
the  propriety  of  the  issuance  of  the  writ.  It  is  generally  recognized 
in  the  courts  of  this  country  that  some  degree  of  discretion  at  least  is 
lodged  in  the  court  as  regards  the  issuance  of  the  writ,*^  and  it  is 
better  that  the  writ  should  be  based  upon  a  judicial  act.  However,  if 
the  contrary  practice  is  followed,  and  the  clerk  issues  the  writ  as  of 

44  Terrell  o.  AUiwm  (1874)  21  Wall.       4CTh(Mnpson  r.  Smith  (1870)  1  Dill. 
292,  22  L.  ed.  635.  458,  Fed.  Cas.  No.  13,977. 

4f  1  Sknith,  Gh.  Pr.  (2d  ed.)  448.  «?  2  Encyc  PI.  &  Pr.  pp.  980,  981. 
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ooiirM  upon  an  ex  parte  appUcatioti^  the  ODdrt  will  on  motion  eo^ 
rect  the  writ  if  the  clelrk  fails  to  iesud  the  right  0ort.^^ 

The  writ  of  assistance  is  simply  a  means  of  effectuating  the  decree 
of  the  court)  and  it  may  be  gi'aiited  Under  the  genei«l  prayer  whoever 
the  decree  it  is  designed  to  effeetuikte  is  Agreeable  to  the  case  iuade  in 
the  bill  alid  is  properly  within  the  sco^  of  the  prayer  for  general 
relief,** 

Laok  of  personal  servioe  of  notice  of  an  int^ided  application  fbr 
A  writ  of  assistance  is  waived  by  appearing  and  demun^ing  to  the 
Appllcatioh  on  its  mei^its.*'* 

The  formal  demand  for  a  delivery  of  possession,  in  conformity 
with  the  decree  of  the  court,  may  be  waived  by  the  party  having  pos- 
flesaioB*^^ 

§  8St8»  Ck»sidefatielit  BMiiMg  en  Ittiuiie4  #f  Writ 

li  it  appearsi  upon  an  application  for  a  writ  of  assistance,  that 
there  it  a  sutetalitial  eontroveray  as  to  the  respective  rights  of  the 

pMTtieS)  us,  lor  iiistanee)  if  il  appears  that  siaee  th^  decree  was 

entered,  new  relations  have  been  established  whereby  the  occupant  is 
entitled  as  against  the  appUeaat  to  itetluii  pHAsasiiott)  the  writ  will  hot 
be  fi^anted.  And  it  may  be  generally  stated  that  a  writ  of  assistance 
will  not  be  granted  in  case  of  doubt  The  court  will  not,  under  color 
of  granting  this  writ,  decide  any  controverted  question  of  legal  title.^^ 
But  if  there  is  no  essential  coiiflict  and  the  right  of  the  a|)plicant  is 
dear,  the  writ  will  be  issued.^^ 

The  issuance  of  a  temporary  injunction  in  a  state  oourt  enjoining 
one  party  from  interfering  with  tne  possession  of  another,  supplies 
no  conclusive  reason  \Vhy  the  federal  court  exercising  primary  juris- 
diction over  thb  same  parties  and  subject-matter  should  not  later 
issue  a  writ  of  assistance  to  put  in  possession  the  parlgr  wbom  it 
adjudgds  to  be  entitled  thereto.^^ 

S  2224.  tUtt  tt!  ^h^i 

By  the  English  chancery  practieei  the  writ  wai  ibade  out  hgr  the 
derk  in  eouzt  of  the  party  entitled  to  it,  and  it  issued  from  tke  ^e^ 

4ll1i6mMofa  V.  Bmiili  (IsTO)  1  Dill.  s)  &rton  o.  SeaUv  tl6Y7)  ^  IT.  J. 

4S8,  l>M.  Cte.  N<^.  l%Mn.  Sll.  41ft;  S^MMk  Ik  (MMsV«F  (UW)  ll 

4»P#tailey  S.  Clark  {1S90)  134  U  &  N.   J.    fi4i   ie7f    Vaanetttr  m,   Bordia 

Us,  960,  33  L.  ed.  909,  914.  (1874)  25  N.  J.  £q.  414. 

sockimer  v.  Felton  (C.  G.  A.;  1894)  6 >  Farmers'  Loan  etc.  Go.  v.  Ghicago 

M  C.  C.  4i  t8,  ai  W^.  T34i  4le.  tt.  Coi  <lftOO)  44  l%d.  6A 

61  Farmers'  Loia  eifti  ClK  I?.  Chiciab  64  Farmers'  Loan  eMc  C4(  f\  qUaip 

etc.  Oil  (IIDO)  44  red.  tt3»  mL  etc.  B«  Ooi  <1M)  «l  Fli.  #ll« 
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under  seal,  as  other  writs.  In  our  praetioe  It  Issues  from  the  clerk's 
office  in  the  usual  form,  or  embodying  suoh  specific  features  as  the 
court  may  direct.  The  vrit  ia  directed  to  the  sheriff,  present  and 
future,  of  the  counly  where  the  land  Uea  (or  in  federal  praotioe,  to  the 
marshal  of  the  distriet).  It  authorioes  the  offieer  to  put  the  party 
into  poMession  and  to  maintain  him  there  and  commands  him  immedi- 
ately on  the  receipt  of  the  writ  to  enter  into  the  premises,  eject  the 
defendant  in  the  writ,  his  agents,  servants,  and  tenants,  and  to  put 

the  party  named  into  posaewon,  ulso  to  defend  him  from  time  to 
time  in  case  any  interruption  shall  be  offered  to  his  possession.^' 

§  SMS.  Bireel  (Me  ef  Oeurt  in  lien  ef  WUt 

The  technical  writ  of  asaiatanoe  is  not  neoeaaary  where  it  is  deaixed 
to  compel  a  receiver  to  surrender  the  poaaeaaion  of  property  to  enother 
who  is  entitled  by  the  decree  of  the  court  to  have  poaaesaion  of  the 
same.  The  proper  proceeding  is  by  petition  entitled  in  the  receiver- 
ship cause,  addressed  to  the  court  appointing  the  receiver,  end  ask- 
ing the  court  to  order  the  receiver  to  turn  over  the  property.  How- 
ever, such  e  petition  has  been  maintained  aa  an  original  biU,  where  no 
objection  waa  taken  on  this  ground :  and  in  the  oaae  cited  below,  where 
the  petition  asked  in  the  alternative  for  a  writ  of  assistance  or  for  an 
order  upon  the  receiver  to  deliver  possession,  the  court  made  the 
desired  order  without  isauing  any  writ,*^* 

Pill  to  Hffectuaie  Decree. 

§  2886.  Bnpplemental  Bill  in  Aid  of  Deeree. 

When  an  irreversible,  unreviewable,  and  unimpeachable  decree  has 
been  finally  obtained,  numerous  contingencies  may  yet  arise  to  prevent 
the  party  who  is  entitled  to  enjoy  the  benefit  of  the  decree  from 
obtaining  the  fruits  of  it ;  and  under  certain  conditions,  such  a  party 
is  entitled  to  maintain  a  bill  to  carry  the  decree  into  effect.  Such  a 
bill  is  a  supplemental  bill,  founded  on  new  matter  arising  after  the 
entry  of  the  decree. 

Mltford,  |!qulty  Pleading  (Tyfer's  Ed.)  102:  Lor4  Bedesdale  baa  described 
the  purpMe  and  funetloD  of  this  biU  In  language  that  has  been  so  often  quoted 
with  judicial  approval  that  it  cannot  be  here  omitted :  **  Sometimes,*'  says  he, 
'*  from,  the  neglaet  of  partlea,  or  some  other  cause,  It  becomes  impossible  to  carry 

s»i   Smith,  Ghanoery  Pwtctioe   (2d      sccomer  d,  Felton  (0.  0.  A. i  law ) 

ed.)  449,  10  C.  C,  A.  28,  Ql  fed.  731,  73(1, 
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a  decree  into  execution  without  the  further  decree  of  the  court.  This  happens, 
generally,  in  cases  where  the  parties  having  neglected  to  proceed  upon  the  decree, 
their  rights  under  it  become  so  embarrassed  by  a  Tariety  of  subsequent  events, 
that  it  is  necessary  to  have  the  decree  of  the  court  to  settle  and  ascertain  them. 
Sometimes  such  a  bill  is  exhibited  by  a  person  who  was  not  a  party,  nor  claims 
under  any  party  to  the  original  decree,  but  claims  in  a  similar  interest^  or  is 
unable  to  obtain  the  determination  of  his  own  ri^ts  till  the  decree  is  carried  into 
execution.  Or  it  may  be  brought  by  or  against  a  person  claiming  as  assignee  of 
a  party  to  the  decree.** 

§  2227.  Power  of  Court  of  Equity  to  Entertain  Sneh  BilL 

ft 

The  power  of  the  court  of  chancery  to  entertain  a  bill  to  enforce  and 
carry  into  effect  a  prior  decree  is  one  of  its  original  and  undoubted 
powers.  Such  bills  are  indeed  peculiarly  appropriate  to  the  court  of 
equity ;  and  it  is  well  settled  that  a  court  of  equity  has  jurisdiction  to 
carry  into  effect  its  own  orders,  decree-,  and  judgments,  which  remain 
unreversed,  when  the  subject-matter  and  the  parties  are  the  same  in 
both  proceedings.^^  The  frequency  with  which  such  bills  have  been 
entertained  is  possibly  due,  in  a  measure,  to  the  fact  that  formerly  the 
ordinary  legal  process  by  writ  of  execution  available  for  enforcing 
judgments  could  not  be  used  to  enforce  decrees,  and  consequently  the 
chancery  court  was  largely  left  to  its  own  resources  to  enforce  its 
decrees.^' 


§  2228.  Matter  Available  upon  Bill  to  Effeetaate  Decree. 

The  supplemental  bill  brought  after  a  decree,  not  being  a  bill  to 
impeach  the  decree,  must  be  strictly  in  aid  of  that  which  the 
court  has  already  done.  Such  a  bill  cannot  be  maintained  for  the 
purpose  of  introducing  a  wholly  new  case ;  nor  can  it  be  maintained 
for  the  purpose  of  adding  to  the  decree  what,  upon  the  hearing,  the 
court  has  excluded  from  it.*®  Furthermore,  it  is  not  necessary  in 
order  to  preclude  a  party  from  bringing  in  matters  already  excluded 
that  the  decree  should  have  expressly  ordered  that  such  matters  be 
excluded.  It  is  sufScient  if  the  matter  has  been  put  in  issue  in  the 
original  suit  and  the  party  has  failed  to  avail  himself  of  it*^ 

The  supplemental  bill  is  not  available  as  a  means  of  obtaining  a 
rehearing  on  the  matters  already  litigated  and  determined  on  the  evi- 
denced^   Kor  can  it  be  used,  after  a  suit  has  been  to  the  circuit  court 

S7  Root  0.  Woolworth  (1803)   160  U.  b»  Wilson  o.  Todd  (1835)  1  Mjh  &  C. 

S.  401,  37  L.  ed.  1123,  14  Sup.  Ct.  136;  42. 

Shainwald  v,  Lewis  (1805)  69  Fed.  487.  <»  3  Dan.  Ch.  Pr.  160. 

ssSee  Shields  r.  Thomas    (1855)    18  <i  Jenkins  r.  Eldredge  (1846)  8  Story, 

How.  262,  16  L.  ed.  372.  299,  Fed.  Cas.  No.  7  W. 
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of  appeals  and  there  adjudicated  on  the  merits,  to  open  matters  con- 
cluded by  the  decree  of  that  court** 

A  supplemental  bill  to  carry  a  decree  into  effect  is  not  needed  where 
the  relief  sought  can  be  had  on  a  reference  to  the  master  in  the  princi- 
pal suit  For  instance,  in  a  suit  against  a  railroad,  a  money  decree 
was  awarded  and  a  reference  ordered  before  the  master  to  have 
accounts  taken  and  stated  against  the  stockholders  in  respect  of  their 
impaid  subscriptions.  It  was  held  that  a  supplemental  bill  to  reach 
such  unpaid  subscriptions  would  not  lie.*' 

§  2229.  Bill  by  Transferee  of  Property. 

The  supplemental  bill,  after  decree,  is  not  infrequently  resorted  to 
by  the  vendee  or  transferee  of  property,  the  title  to  which  has  been  the 
subject  of  prior  litigation.  By  this  means  the  transferee  gets  the 
effectual  benefit  of  the  previous  decree  without  being  compelled  to  go 
to  the  expense  of  an  entirely  new  litigation.  An  instance  of  this  use 
of  the  supplemental  bill  is  presented  in  the  case  referred  to  below  •* 
and  in  the  following  case. 

Central  Truti  Co.  v.  Western  y.  C.  R.  Co,  (180S)  89  Fed.  24,  (1890)  99  C.  C.  A. 
126»  98  Fed.  489:  A  railroad  had  been  foreclosed  in  a  federal  court  and  the  sale 
confirmed.  Subsequently  a  stockholder  in  the  foreclosed  road,  whose  rights  had 
been  effectually  cut  off  by  the  foreclosure,  filed  a  bill  in  a  state  court,  attacking 
the  mortgage  and  the  foreclosure  proceedings  for  fraud.  Thereupon  the  mortgagee 
under  the  foreclosed  mortgage  and  the  purchaser  at  the  foreclosure  sale  filed  a 
supplemental  bill  to  enjoin  the  suit  in  the  state  court.  This  was  held  to  be  a 
proper  use  of  the  supplemental  bill. 

From  the  following  it  appears  that  a  purchaser  cannot  maintain  a 
supplemental  bill  to  secure  the  benefit  of  the  prior  decree,  unless  he 
is  so  far  in  privity  with  the  proceedings  under  which  that  decree  was 
rendered  as  to  be  himself  bound  by  it 

Seoor  V.  Singleton  (1890)  41  Fed.  726:  An  original  suit  had  been  sucoessfnlly 
maintained  by  a  stockholder  in  a  railway  company  to  enjoin  the  road,  or  its 
oiBcers,  from  paying  a  tax  and  to  restrain  the  county  authorities  from  attempting 
to  collect  it.  The  property  of  the  road  was  afterwards  sold  under  a  mortgage. 
The  purchaser  at  this  sale  then  filed  a  supplemental  bill,  seeking  to. have  tiie 
injunction  revived  and  enforced  in  favor  of  the  purchaser.  The  original  defend- 
ants in  the  bill,  being  officers  of  the  railroad  company  and  local  officials  of  the 

<s  Voorheis  v.  Blanton  (1899)  96  Fed.  «4Boot  9.  Woolworth  (1893)  100  XJ. 
497.  S.  401,  87  L,  ed,  1123, 

«  Dunham  r.  F^ton  etc.  R.  Co.  (1861) 
}  Bond,  492,  Fed.  Cas.  No.  4,150, 
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fQunl7>  Iuh)  m6Mitini«  b^ea  eb^ntsd.  U  wm  b^ld  %h9,t  'm  r^ipect  of  tbe  int^fe^t 
acquired  by  the  purchaser  at  the  forodoavre  B9\e^  the  aitufition  ^jraa  such  as  to 
entitle  him  to  come  i^  by  supplemental  bill  and  have  the  benefit  of  the  former 
decree.  The  decree  determined  that  the  property  was  exempt  and  this  exemption 
was  such  as  to  attaeh  to  the  property  and  run  with  it. 

But  In  another  aspect  it  appeared  that  the  pliunUff  ims  IPt  no  far  ii|  priv)^ 
as  to  penult  him  to  coma  in  by  supplem^tal  bill  aiid  inyoli^  tbe  tofm^  d^re^  ^ 
hindiilg  in  hii  flivor;  for  the  interest  of  the  purchaser  was  acquired  under  a  mort- 
gage executed  )oi|g  before  the  originiil  suit  had  been  filed,  though  tlie  foreclosure 
sale  itself  did  not  occur  until  after  the  decree.  Furthermore  it  did  net  appear 
that  the  mortgagee  or  any  representative  ef  the  mortgagee  had  bean  fepreaented 
in  the  original  suit.  Consequently  the  plaintiff  was  driven  to  his  original  bill. 
The  decree  in  the  main  suit  would  not  hi(?e  fae^n  b^4  hipdin^  f^wt  hUHs  and 
hepce  it  could  not  be  held  binding  in  his  favor. 

g  2290.  Discovery  in  Aid  of  Prior  Deereo. 

A  supplemental  bill  to  carry  a  decr^  ipto  effect  cw  be  maintained 
for  purposes  of  discovery,  where  discoyery  {ind  relief  become  neces- 
sary to  effectuate  the  original  decree,'^ 

§  2231.  Benewing  Decree  Abont  to  Be  Barred. 

A  supplemental  bill  is  the  proper  means  for  renewing  a  decree 
about  to  become  barred  by  the  statute  of  limitations ;  and  such  a  bill 
may  be  used  toties  qxioties  to  revive  a  decree  previously  revived  by  the 
same  means.  This  prooeeding  is  auoiUary  to  the  origiugl  suit,  apd  it 
may  be  maintained  though  the  decree  is  onlj  for  a  liquidated  sum  of 
money  and  the  plaintiff  could  sue  at  law  on  the  judgment  if  he 
wished.®' 

§  2232.  Bill  in  Aid  of  Decree  in  Anpther  Court. 

A  bill  to  carry  a  decree  into  effect  piay  be  maiutaiued  ou  the  decree 
of  another  court,  as,  for  instance,  in  a  federal  oourt  to  enforce  the 
decree  of  a  state  court.  But  here  the  bill  to  enforce  is  an  original  bill, 
not  an  ancillary  bill  such  as  it  would  be  if  the  decree  which  is  sought 
to  be  enforced  had  been  entered  in  the  same  court.  And  in  order  to 
maintain  it  there  must  appear  to  be  not  only  a  cause  of  equitable 
coguiasauce  but  other  jurisdictional  conditions  muet  be  fulfiUedi'^ 

<ft  Dunbim  ti.  Saton  eto.  R,  Oo«  (isai)  entered  in  s«  pqm^  cause.    Sag^  p,  St. 

1  Bond,  492,  Fed.  Cas.  No.  4,150.  Paul  etc.  R.  Co.   (1891)  47  Fed.  3.    But 

•  •Shainwald  v.  Lewis  (1896)  69  Fed.  in  admiralty  proceedinps  it  is  different. 

48T.  Hie  Blanche  Page  (lt79)  16  Blatchf.  1. 

Supplementary    proceedings    under   a  «7  See  Bank  of  Circleville  v,  Iglehart 

state  statute  may  be  resorted  to  in  order  (1S65)  6  McLean,  668,  Fed.  Oas.  No.  860, 

to  enforce  satisfaction  of  a  money  decree 
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§  2233.  Bifloretion  of  Court  as  to  Orantmg  Belief— Euotion  of  Tenm. 

In  the  exercise  of  its  power  to  entertain  a  proceeding  to  effectuate 
a  decree  the  court  has  a  certain  amount  of  discretion;  and  where  the 
former  decree  has  become  ineffective,  the  court  to  which  recourse  is 
had  to  enforce  it  may  refuse  to  do  so  if  that  would  be  inequitable.®^ 

A  court  of  equity  may  condition  its  decree  for  the  enforcement 
of  a  former  decree  for  the  continuous  use  of  a  right  of  way  or  of 
terminal  facilities  by  equitable  terms;  and  it  may  refuse  to  enforce* 
the  decree,  where  subsequent  to  the  entry  of  the  original  decree  such 
radical  changes  in  the  situation,  rights,  or  relations  of  the  parties  have 
been  wrought  that  equity  demands  such  terms  or  forbids  its  enforce- 
ment  But^  in  the  absence  of  such  changes,  the  original  decree  con- 
cludes the  ri^ts  and  remedies  of  the  parties,  and  it  must  be 
enforced.®* 

§  2234.  Want  of  Jurisdiction  in  Prior  Suit. 

That  the  original  decree  was  obtained  in  a  cause  wherein  the  court 
had  no  jurisdiction  over  the  parties,  is  a  good  defense  to  a  bill  to 
enforce  a  decree ;  but  the  burden  of  proof  is  on  the  defendant  to  show 
that  fact^® 

68  See  Ckmipton  v.  Jesup  (syUabus  TORtitledge  v.  Waldo  (1899)  94  Fad. 
23)   (1896)  08  Fed.  263,  16  C.  G.  A.  397.  266. 

6»  St.  Louis  etc.  R.  Go.  v.  Wabash  R. 
Co.  (C.  C.  A.;  1907)  81  C.  C.  A.  643, 
162  Fed.  849,  861. 

£q.  Prac.  VoL  U.— 63. 
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